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PREFACE. 


The  preparation  of  the  present  Tofaune  was  b^un 
with  some  trepidatioa  ac  to  the  practicsbility  of  prfr- 
aenting  in  ao  small  a  compass  the  essential  elements  of 
the  two  important  subjects:  "Personal  Rl^ts"  and 
'"Hx  DtHMstic  Relations.'*  The  success  of  the  second 
Toluine  of  Ihs  series — Handbook  of  Constitutional 
Law — which  has  been  used  by  students  in  preparing 
for  die  (Hiio  bar  examination,  and  found  sufficiently 
complete  to  enable  them  to  pass  with  perfect  grades, 
has  oMOuraged  tiie  author  to  beHeve  that  the  present 
Tolume  may  be  fouzid  equally  satisfactory  for  the  use 
of  students.  Many  things  have  been  passed  wit^  but 
brief  nolaoe,  s<Hiie  topics  have  been  tsnitted  altogether, 
but  tiie  most  important  principles  have  been  presented 
with  as  much  detail  as  tiie  scope  of  tiiis  work  would 
permit. 

In  the  compilaldon  of  this  volume  we  hare  been  pro- 
foundly impressed  by  the  fact  that  legal  rights — ^the 
foundation  of  buman  liberty — thou^  claimed  to  be 
grounded  in  natund  law  and  justice,  are  purely  derel- 
opmental  and  evolutionary,  and  that  tiieir  completest 
stage  has  not  been  readied.  In  ibe  fifteentii  century 
the  rights  of  the  people  were  recognized  to  a  certain 
extent;  the  laws  of  the  nineteenth  century  admit  the 
rights  of  the  people  to  a  greater  extent;  and  the  laws 

•  m 
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of  tiie  twentieth  century  are  destined  to  ^ve  a  still  more 
complete  sanction  to  personal  liberty  miless  evolution  . 
fails  and  reaction  triumphs. 

"Justice  is  the  great  interest  of  man  on  earth,"  and 
tibougfa  many  powerful  and  ancimt  institutions  may 
stand  in  the  way  of  its  realization,  yet  one  by  one  these 
shall  crumble  away  and  man  attain  to  his  supremest 
goal.  "The  law  hath  not  hem  dead,  though  it  hath 
slept"  Certain  selfish  classes  deem  it  to  their  interest 
to  keep  the  law  sleeping — ^to  prevent  its  development; 
yet  there  is  to  be  a  better  law  than  any  constitution  now 
existing.  The  good  law  of  a  century  ago  may  be  the 
crowning  evil  of  to-day.  "Laws  grind  the  poor,  and 
rich  men  rule  the  law,"  says  the  poet  of  yesterday;  "the 
sober  second  thou^t  of  the  people  shall  be  law,"  says 
the  evc^utionist  of  to-day,  and  then,  indeed,  will  it  prove 
the  golden  chain  vrbMi  binds  the  univ^se  to  the  tiirone 
of  Justice. 

There  is  also  added  to  this  volume  the  subject  of 
Torts — the  purpose  has  been  to  set  forth  the  general 
principles  of  tangible  and  intangible  rights  and  the 
remedy  in  law.  The  subject  is  treated  with  the  end 
in  view  of  meeting  the  needs  of  the  student  and  at 
the  same  time  the  requirements  so  necessary  to  ^e 
practiti(mer. 
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PERSONAL   RIGHTS 

on 
THE  ABSOLUTE  RIGHTS  OF  INDIVIDUALS 


CHAPTER  L 

KI0HT8  DEFmSD,  AND  PERSONAL  BIGHTS  EXPLAINED. 

Sec.  286.  MEANING  OF  RIGHTS.— A  right 
generally  is  de&ied  to  be  "one  man's  capacity  of  influ- 
endng  the  acts  of  anotlier,  by  means,  not  of  his  own 
strength,  but  of  the  opinion  or  force  of  society."* 

A  legal  right  is  defined  by  tiie  same  author  to  be,  "a 
capacity  residing  in  one  man  of  controlling,  with  the 
assent  and  assistance  of  ike  State,  ike  actions  of  others." 
It  has  also  been  defined  as  "a  legally  protected  interest." 

The  above  definition  of  a  rig^t,  as  the  word  is  used 
in  correct  legal  terminology,  is  to  be  distinguished  from 
the  ambiguous  uses  of  the  term  as  opposed  to  "wrong," 
and  by  Blac^stone  in  his  diTisitm  of  "rij^ts  of  persons" 
and  "rights  of  things." 

Sec.  287.  THE  LAW  CREATES  AND  PRE- 
SERVES RIGHTS.— "The  end  of  the  law,"  says 
Locke,  "is  not  to  abolish  or  lestrain,  but  to  preserre  or 
enlarge  freedom.!    The  means  by  whidi  law  regulates 

*H»Il«Bd*s  JuisimKleiMe,  p.  ?!■ 
tLod^*  ChU  QOTenuneiit,  I,  Sec.  ST. 
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society  aad  enhances  the  welfare  of  individiuUs  is  hy  the 
creation  and  protection  of  legal  rights.  As  an  institu- 
tion for  the  estabhshmmt  and  perpetuation  of  individ- 
ual and  social  rights  it  subserves  the  well-being  of  so- 
ciety, and  affects,  in  the  highest  degree,  the  progress  of 
civilization. 

A  legal  right  has  validity  and  force  solely  from  its 
recognition  and  enforoon^t  by  the  State.  The  inter- 
vention of  the  State,  upon  its  own  motion,  or  when 
called  on,  in  ccHnpelling  the  performance  of  specific  acts 
and  punishing  the  doing  of  others  which  it  has  declared 
iU^fal,  is  known  as  &e  sanction  of  law. 

Law  defines  the  rights  which  it  will  aid,  and  specifies 
the  way  in  which  it  will  aid  them.  As  it  defines,  or  cre- 
ates, it  is  Substantive  law.  So  for  as  it  provides  a 
method  of  aiding  and  protecting,  it  is  Adjective  law,  or 
Procedure. 

Ri^ts,  bdng  thus  created  and  protected  by  ihe  law, 
vAadi  is  the  expression  of  the  sovereign  will  of  the  rul- 
ing body,  diould,  in  our  counby  at  least,  be  formulated 
and  fostered  by  public  opinion.* 

Sec.  288.  EIGHTS  AND  DUTIES  CONSID- 
ERED.— Every  right  implies  the  active  or  passive  fur- 
fheranioe  on  the  part  of  others,  and  such  furtherance  on 
thdr  part  is  said  to  be  their  duty.  Hence  the  terms 
"rights"  and  "duties"  ore  correlative,  or  express  the 
same  state  of  facts  viewed  from  opposite  sides.  That 
is,  persons  are  equally  subjects  of  rights  and  duties. 

*HoIlAnd*B  Jut.,  Chs.  7  and  S. 
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Rtg^tB  inhere  in  persons,  but  in  order  that  these  ri^ta 
may  be  uniform  and  equal  duties  are  incident  to  the 
sune  persms. 

The  purpose  of  law  is  to  equalize,  and  to  guarantee 
that  all  enjoy  their  rights,  and  to  this  end  it  compels  the 
performance  of  duties.  Whenever  rights  are  imperiled 
by  wrongdoing,  or  eren  a  ttireat  of  it,  the  law  interferes 
to  restore  the  previous  condition  or  prevent  the  contem- 
plated injury.* 

Sec.  289.  MEANING  OF  "PERSONAL 
RIGHTS." — The  branch  or  division  of  law  known  as 
"Personal  Ri^ts,"  results  from  Blackstone's  classifica- 
tion of  the  law  in  the  first  book  of  his  Commentaries. 
After  first  dividing  the  realm  of  law  into  the  two  great 
divisions  "rights  that  are  commanded"  and  "wrongs 
that  are  forbidden,"  he  thus  continues: 

"Rights  are,  however,  liable  to  another  subdivision; 
being  either,  first,  those  which  concern  and  are  aimexed 
to  the  persons  of  men,  uid  are  then  called  jura  person- 
arum,  or  the  ri^^ts  of  persons;  or  they  are,  secondly, 
such  as  a  man  may  acquire  over  external  objects  or 
things  unconnected  with  his  person,  which  are  styled 
jura  rerum,  or  the  rights  of  things.  Wrongs  also  are 
divisible  into,  first,  private  wrongs,  which,  being  an  in- 
fringement merely  of  particular  rights,  concern  indi- 
viduals only,  and  are  called  civil  injuries;  and,  secondly, 
public  wrongs,  whidi,  being  a  breach  of  general  and 
public  rights,  affect  the  vdiole  community,  and  are  called 
crimes  and  misdemeanors. 

*Hdland'8  Jur.  Chs.  8  ftnd  18. 
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"The  objects  of  the  laws  of  England  falling  into  this 
fourfold  division,  the  present  ccunmentaries  will  there- 
fore consist  of  ike  four  following  parts:  1.  The  ri^ts 
of  persons,  with  the  roeans  whereby  such  rights  may  be 
either  acquired  or  lost.  2.  The  rights  of  things,  wiUi 
the  means  also  of  acqxiiring  and  losing  them.  S.  Pri- 
vate wrongs,  or  ciril  injuries,  with  the  means  of  redress- 
ing them  by  law.  4.  Public  wrongs,  or  crimes  and  mis- 
demeanors, with  the  means  of  prevention  and  punish- 
ment"—! Bl.  Com.,  122. 

Sec.  240.  SAME  SUBJECT— CRITICISM  OF 
BLACKSTONE'S  DIVISION.— Judge  Cooley  in  a 
note  to  this  section  of  Blackstone  criticises  the  division 
of  "rights  of  persons"  and  "rights  of  things"  as  being 
the  same  thing,  for,  as  he  observes,  "all  rights  whatever 
must  be  the  rights  of  certain  persons  to  certain  things. 
Every  right  is  annexed  to  a  certain  diaracter  or  rela- 
tion, which  eadi  individual  bears  in  society.  The  rights 
of  kmgs,  lords,  judges,  husbands,  fatiiers,  heirs,  pur- 
chasers and  occupants,  are  all  dependent  upon  the  re- 
spective characters  of  the  claimants."  (Cooley's  BL 
Com.  1, 122n.) 

But,  as  the  eminent  judge  in  the  same  connection  re- 
marks, "the  order  of  legal  subjects  is,  in  a  great  meas- 
ure, arbitrary,  and  does  not  admit  of  that  mathematical 
arrangement  where  one  proposition  gmerates  another, 
it  perhaps  would  be  difficult  to  discover  any  method 
more  satisfactory  than  that  T^ch  the  learned  judge  has 
jnirsued,  and  whidi  was  first  suggested  by  Lord  Cb.  J. 
Hale." 
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Sec  241.  SAME  SUBJECT— SCOPE  OF 
THIS  TREATISE.— Blackstone's  divuion.  "Rights 
of  Perscms,"  includes  tlie  subject  of  Constitutional  Law, 
Domestic  Relalions,  and  Corporations,  but  the  present 
treatise  is  not  intended  to  corer  the  same  ground,  as 
each  of  these  subjects  is  designed  to  be  treated  sepa- 
rately in  the  Cyclopedia  of  Law.  The  subject  of 
"Personal  Rights"  as  a  branch  of  modem  law  is  usually 
limited  to  a  consideration  of  those  absolute  rights  of  in- 
dividuals which  are  guaranteed  by  the  Federal  and  State 
biUs  of  rij^ts,  together  with  an  outline  of  the  remedies 
for  a  riolatitm  of  these  rights. 

The  scope  of  liie  present  subject,  then,  will  be  a 
ccHisideration  of  those  absolute  or  natural  ri^ts  dis- 
cussed by  Blackstone,  and  the  subject  will  be  treated 
in  the  same  genial  order  with  the  necessary  changes 
incident  to  our  modem  institutions  and  laws. 

Sec  242.  NATURAL  AND  ARTIFICIAL 
PERSONS.— Persons  are  divided  by  the  law  into 
eiUier,  1.  Natural  Persons,  or,  2.  Artificial  Persons. 

Natural  persons  are  such  as  the  God  of  nature  formed 
as;  artificial  are  such  as  are  created  and  devised  by  hu- 
man laws  for  the  purposes  of  society  and  government, 
lAuA  are  called  corporations  or  bodies  politic  (1  BL 
Com.  128.) 

Sec  248.  RIGHTS  ARE  ABSOLUTE  AND 
RELATIVE. — Considered  in  their  natural  capacities, 
the  rights  of  persona  are  either,  1.  Absolute,  or,  2.  Rel- 
atiTe. 

Absolute  ri^ts  are  those  \diich  bdong  to  human  be- 
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ings  as  such,  and  wiu^  it  is  the  duty  of  every  individual 
to  respect;  Qiey  belong  to  men  as  individiials  or  single 
persons.  They  are  termed  "absolute,"  in  contradistine- 
tioQ  to  those  to  which  correspcmds  the  duty  of  a  particu- 
lar person  to  do  or  forbear  from  doing  some  act,  which 
are  termed  relative. 

Relative  rights,  then,  «i«  those  iriiidi  are  inddent  to 
persons  aa  members  of  sodety,  or  as  standing  in  the 
various  private  and  legal  relations.    (1  Bl.  Com.  128.) 

The  word  "absolute,"  as  applied  to  rights  or  duties, 
imports  tiiat  tiiey  are  so  in  a  strict  and  primary  sense, 
and  are  such  as  a  man  is  oititled  to  «ajoy,  or  forced  to 
observe,  whetber  out  of  sodety  or  in  it  In  regard  to 
absolute  duties,  whidi  man  is  bound  to  observe  consid- 
ered as  a  mere  individual,  Blackstone  observes  that,  "it 
is  not  to  be  expected  that  uiy  human  munidpal  law 
should  at  all  explain  or  enforce  than."  Let  us  quote 
his  reasoning: 

"For  the  end  and  intent  of  such  laws  bdng  only  to 
regulate  the  behavior  of  mankind,  as  they  are  members 
of  society,  and  stand  in  various  relations  to  each  other, 
ttiey  have  consequently  no  concern  with  any  otiio-  but 
social  or  relative  duties.  Let  a  man  therefore  be  ever 
so  abandoned  m  his  principles,  or  vidous  in  bis  practice, 
provided  he  keeps  his  wickedness  to  himself,  and  does 
not  offend  against  the  rules  of  public  decency,  he  is  out 
of  the  readi  of  human  laws.  But  if  he  mdies  his  vices 
public,  though  tiiey  be  such  as  seem  prindpally  to  affect 
himself  (as  drunkenness,  or  tibe  like) ,  they  ibeai  become, 
by  the  bad  example  they  set,  of  pernicious  effects  to  so- 
ciety, and  therefore  it  is  then  the  busings  of  human  laws 
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to  correct  ttiem.  Here  the  circuinstaQoes  of  publicatitm 
is  i^iat  (dters  the  case.  Public  sobriety  is  s  relatlTe 
duty,  and  therefore  enjoined  by  our  laws;  private  so- 
briety is  an  absolute  duty,  which,  whether  it  be  pa- 
formed  or  not,  faiunan  tribunals  can  never  know,  and 
therefore  tbey  can  never  enforce  it  by  any  civil  sanc- 
tim.  But,  with  respect  to  rights,  tiie  case  is  different. 
Human  laws  define  and  ^iforce  as  well  those  rights 
whidi  belong  to  man  considered  as  an  individual,  as 
those  which  belong  to  him  considered  as  related  to  oth- 
ers."—! BL  Com.  124. 

Sec.  244.  IMPOETANCE  OF  THE  PROTEC- 
TION OF  ABSOLUTE  RIGHTS.— "The  principal 
aim  of  society,"  observes  BlackstDne,  "is  to  protect  in- 
dividuals in  the  enjoyment  of  those  absolute  ri^ts, 
wfaidi  were  vested  in  them  by  the  immutable  laws  of 
nature;  but  which  could  not  be  preserved  in  peace  with- 
out that  mutual  assistance  and  intercourse,  which  is 
gamed  by  the  institution  of  friendly  and  social  com- 
munities. Henoe  it  follows  that  the  first  and  primary 
Old  of  human  laws  is  to  maintain  and  regulate  these  ab- 
solute rights  of  individuals.  Such  ri^ts  as  are  sooal 
and  relative  result  from,  and  are  posterior  to,  the  forma- 
tion of  States  and  societies ;  so  that  to  maintain  and  reg- 
ulate these  is  clearly  a  subsequent  consideration.  And, 
therefore,  the  principal  view  of  human  law  is,  or  ought 
always  to  be,  to  explain,  protect,  and  enforce  such  rights 
as  are  absolute,  whidi  in  themselves  are  few  and  simple; 
and  thai  such  rights  as  are  relative,  which,  arising  from 
a  varie^  of  connections,  will  be  far  more  numerous  and 
mere  ccanpficated."    (1  Bl.  Com.  124.) 
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See.  245.    ABSOLUTE  RIGHTS,  NATURAL 

LIBERTY,  AND  CIVIL  LIBERTY.— "The  abso- 
lute rights  of  man,  considered  as  a  free  agent,  endowed 
with  discernment  to  know  good  from  eril,  and  witli 
power  of  dioosing  those  measures  whidi  appear  to  him 
to  be  most  desirable,  ere  usually  summed  up  in  one  gen- 
eral appellatim,  and  denominated  the  natural  liberty 
of  mankind. 

"This  natural  liberty  con^ts  prop^ly  in  a  power  of 
acting  as  one  thinks  fit,  without  any  restraint  or  con- 
trol, unless  by  the  law  of  nature But  every  man, 

when  he  enters  into  society,  gives  up  a  part  of  his  natu- 
ral liberty,  as  the  price  of  so  valuable  a  purdiase;  and, 
in  consideration  of  receiving  tiie  advantages  of  mutual 
commerce,  obliges  himself  to  conform  to  those  laws, 
T^ik^  the  cixnmunity  has  thought  proper  to  establish. 
And  this  species  of  legal  obedience  and  conformity  is 
infinitely  more  desirable  than  that  wild  and  savage  lib- 
erty which  is  sacrificed  to  obtain  it.  For  no  man,  t^o 
considere  a  momoit,  would  wish  to  retain  the  absolute 
and  uncontrolled  power  of  domg  whatever  he  pleases; 
the  consequence  of  which  is,  tibat  every  other  man  would 
^0  have  the  same  power;  and  thai  there  would  be  no 
security  to  individuals  in  any  of  the  oijoymeats  of  life. 

"Political,  therefore,  or  civil  liberty,  which  is  that  of 
a  member  of  society,  is  no  other  than  natural  liberty  so 
far  restrained  by  human  laws  (and  no  farther)  as  ia 
necessary  and  expedient  for  the  genaral  advantage  of 
the  public."     (1  Bl.  Com.  125.)* 

"Political  liberty  w  now  dutingoiahed  frran  civil  Eber^  oea- 
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SI^ITS  DEFINED.  • 

Sec.  246.  THE  EFFECT  OF  THE  PROTEC- 
TION OF  ABSOLUTE  RIGHTS— The  eflfect  of 
proteeting  al»oIute  ri^ts  is  the  estobliabmeDt  of  civil 
Kbertj.  The  law  in  defining  ri^ts  and  compelKng  their 
reoognititni  indicates  that  ita  desire  "is  not  so  much  the 
Imitatton  sa  the  direction  of  a  free  and  mtelligait  being 
IV  agent  to  has  proper  mtereet,  and  prescribes  no  f ur- 
tiier  than  ii  for  ttie  good  of  those  under  the  law.*** 
BladiBfame  reaaons,  "that  the  law  which  restrams  a  man 
fnnn  doing  mischief  to  his  fellow-citizens,  though  it  di- 
minisliet  tiie  natural,  increases  the  ciril  liberty  of  man- 
kind.** *3at,"  he  continuet,  "every  wuiton  and  cause- 
kas  restraint  of  the  will  of  the  subject,  whether  prac- 
ticed t^  a  mooardh,  a  nobility,  or  a  pcqnilar  assembly, 
is  a  degree  of  tynmny."    (1  BL  Com.  126.) 

Professor  Holland  observes,  "Law  is  somethmg  more 
Ulan  police,  its  ultimate  object  is  no  doubt  nothing  less 
than  the  hi^^iest  well4>ang."  (Jurisprudence,  Ch.  vi) 
Henee  we  oondude  that  the  law,  by  the  immediate  crea- 
tion and  protection  of  ligtita,  seeks  its  remoter  object—- 
the  general  security  and  wdl-being.* 

liitt  in  an  effoctoal  partidpatoon  by  the  people  in  the  making  of 
lam.    Codty,  Principlea,  8d  ed.,  247. 

Bi^ita  ore  the  offipring  of  law ;  they  are  bom  of  legal  re- 
vtraintB ;  hj  these  reatruntt  eraj  man  ma;  be  protected  in  tbeir 
enjoymmt  within  the  prescribed  limits;  without  them  possession 
nmst  be  obtained  and  defended  by  cunning  or  force  (idem). 

•Lodte,  CiT.  Gort.,  I,  Sec  87:  *The  only  defensible  object 
or  end  of  law  is  the  maxinuzation  of  the  happiness  of  the  great' 
est  number  of  the  manbers  of  the  eonmninity  in  question ;"  idem. 
Works;  0,  p.  6. 
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Sec  247.  WHAT  GOVERNMENT  BEST  SE- 
CURES  CIVIL  LIBERTY.— According  to  Black- 
atone,  "that  constitution  or  frame  of  government, 
that  system  of  laws,  is  alone  calculated  to  maintain 
civil  liberty  wiuxh  leaves  the  subject  entire  master 
of  his  own  ccmduct,  except  in  those  p(Hnts  wherein 
the  public  good  requires  some  direction  or  restraint." 
(1  Bl  Com.  126.)  To  diis  w«  would  add,  that  the 
restraints,  when  exercised,  ^ould  be  equal  to  all,  as 
well  as  mufonn  and  just. 

"It  is  true,"  says  Judge  Cooley,  "that  dvil  liberty 
may  exist  in  perfection  under  an  absolute  monardi. 
But  what  security  can  the  subjects  have  for  the  virtues 
of  his  successors?  Civil  liboiy  can  only  be  secure  where 
the  King  has  no  power  to  do  wrong,  yet  a31  tbe  pre- 
rogatives to  do  good."* 

As  we  have  seen  in  the  preceding  secticm,  every  wan- 
ton restraint,  from  whatever  source,  is  a  degree  of 
tyranny,  and  an  infraction  of  civil  liberty,  so  we  can 
but  conclude  that  the  protectim  and  advancement  of 
fammui  ri^ts  is  best  seou^  by  institutions  whidi  keep 
.the  law-making  power  and  the  conduct  of  government 
in  the  hands  of  the  people.  Equality,  which  is  the  basic 
principle  of  all  liberty,  can  only  be  preserved  by  giving 
each  an  equal  share  in  the  common  government 

*Cooley'B  Bl.  Com.,  I,  126n:  It  is  worthj  of  notice  that  the 
tmly  monarchy  in  which  the  subjects  ore  admitted  to  have  Btune 
degree  of  civil  liberty  is  one  in  which  the  monarch  has  not  dared 
to  annul  a  measure  passed  by  the  people's  delegates  in  Parliammt 
for  207  yean.    See  Vol.  U,  Cyclopedia  of  Law,  Sec.  1S9. 
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Representative  a'Ssemblies  or  legislatures,  and  elected 
officers,  without  adequate  restraints  imposed  by  the  peo- 
ple, may,  under  the  corrupting  influences  of  a  con- 
scienceless wealtliocracy,  become  as  inimical  to  liberty 
as  the  most  absolute  monardi.  Hence  it  b^ooTes  the 
people  by  the  ballot,  and  the  institution  of  the  referen- 
dum and  recall,  to  look  to  their  liberties.  The  lesson  of 
history  is,  that  the  delegate  whether  a  monarch  deputed 
fay  God,  an  aristocrat  selected  by  the  nobility,  or  a  plain 
citizen  elected  by  the  people,  is  prone  to  use  the  power 
granted  him  for  the  oppression  and  enslavement  of  his 
fdlowmen.* 

*At  present,  in  the  United  States,  a  grave  problem  confronts 
the  peojde.  It  is,  whether  civil  and  pplitical  liberty  shall  end, 
or  wliether  the  principles  of  monopoly  and  plutocracy  shall  be 
curbed.  It  is  nonsense  to  prate  of  equality  before  the  law,  and 
nnifomutj  of  rights  and  privileges,  when  a  few  gigantic  trusts 
can  defy  the  courts,  corrupt  by  bribery  and  intimidation  execu- 
tive and  legislative  officers,  and  reduce  our  intelligent  laborers 
(the  backbone  of  the  nation)  to  the  condition  of  any  of  the  most 
abject  races,  btnck  or  brown,  which  can  l>e  found  to  compete  with 
tlifftn  as  machine  running  autcnnatons. 

The  citizen  who  is  compelled  to  fawn  and  look  pleased  to  get  a 
chance  to  delve  in  the  mine  or  labor  in  the  shop  ten  or  more 
hours  a  day  for  a  paltry  wage,  and  then  sees  the  bulk  of  his 
earnings  go  to  the  coal  trust,  oil  trust,  meat  trust,  etc.,  which 
have  established  themselves  for  the  sole  purpose  of  levying  trib- 
ute through  the  control  of  necessaries,  has  not  much  reason  to 
feel  proud  of  his  dvil  liberty.  And  we  believe  that  the  only 
-persons  who  can  praise  this  sort  of  liberty  are  the  idiotic  and  the 
paid  tools  of  the  monopolists. 

We  cannot  escape  the  fact  that  vested  capital  (the  stolen 
labor  of  yesterday),  given  an  artificial  personality  by  the  laws 
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Sec  248.  THE  ESTABLISHMENT  OF  AB- 
SOLUTE RIGHTS.— Absolute  rights,  though 
founded  on  nftture  and  reason,  owe  their  establishment 
and  recognition  to  human  laws  and  authority.  As 
Blac^stone  notes,  they  are  subject  to  elevation  or  de- 
pression, according  to  the  character  of  the  government 
on  which  theu*  nurture  depends;  and  their  development, 
in  every  instance,  is  characterized  as  a  growtii  ratiier 
than  a  revelation.  The  fundamental  principles  of  hu- 
man rights  and  liberties  'have  been  evolved,  step  by  step» 
article  by  article,  in  Uie  struggles  and  revolutions  waged 
against  the  savage  tyranny  of  selfishness  and  greed.  Liet 
us  note  the  monuments  which  mark  the  expansion  and 

of  the  State  and  nation,  is  usurping  the  dvil  hberty  of  the  masses 
and  threatens  to  destroy  our  fafaria  of  gorenunent.  Politicsl 
liberty,  or  the  right  of  the  people  to  participate  in  goTemmeiit 
freely  and  equally,  is  being  undermined  by  the  same  forces.  The 
harassed  laborer,  fearful  of  losing  hia  job,  must  vote  for  the 
interest  of  his  so-called  employer;  thus  political  freedom  is  fast 
becoming  a  dream. 

But,  it  is  a^ed,  what  is  the  solution?  What  is  to  be  done  in 
the  premises  P  And  for  answer  we  ask.  What  has  been  the  solu- 
tion of  the  crises  of  the  past,  when  the  people  realized  that  they 
were  being  robbed  of  their  birthright — life,  liberty  and  happi- 
ness? The  answer  and  the  remedy  of  the  past  must  be  the  answer 
and  the  remedy  of  the  present.  As  we  celebrate  the  over- 
throw of  the  oppressors  of  the  past,  and  enforce  the  restrictions 
which  were  then  devised  to  limit  the  despotic  king  and  noUes, 
so  will  our  posterity  praise  and  protect  such  charters  as  we  may 
devise  to  restrain  the  industrial  despots  of  the  present.  When 
human  liberty  is  in  danger,  resistance  to  King  Millionaire  is  as 
much  in  order  as  resistance  to  King  Jcim  at  Runnymede,  or  to 
King  George  at  Bunker  Hill ! 
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assertion  of  these  rights  in  England;  we  quote  from 
Blackstone: 

"First,  by  the  great  charter  of  liberties,  wfaidi  was 
obtained,  sword  in  hand,  from  King  John,  and  after- 
ward, with  some  alterations,  confirmed  in  Parliament  by 
King  Henry  III.,  his  son.  Which  charter  contained 
few  new  grants ;  but,  as  Sir  Edward  Coke  observes,  was 
for  the  most  part  declaratory  of  the  principal  gromids 
of  the  fundamental  laws  of  England.  Afterward,  by 
the  statute  called  confirmatio  cartarum,  whereby  tiie 
great  charter  is  directed  to  be  allowed  as  the  common 
law,  aU  judgments  contrary  to  it  are  declared  void; 
copies  of  it  are  ordered  to  be  sent  to  all  cathedral 
diurdies,  and  read  twice  a  year  to  the  people,  and  sen- 
tence of  excommunication  is  directed  to  be  as  constantly 
denounced  against  all  those  tiiat,  by  word,  deed,  or  coun- 
sel, act  contrary  thereto,  or  in  any  degree  infringe  it. 
Kext,  by  a  multitude  of  subsequent  corroborating  stat- 
utes (Sir  Edward  Coke,  I  liunk,  reckons  thirty-two), 
from  the  first  Edward  to  Henry  IV.  Then,  after  a 
long  interval,  by  the  Petition  of  Ri^t,  which  was  a  par- 
liamentary declaration  of  the  liberties  of  the  people,  as- 
sented to  by  King  Charles  I.  in  the  beginning  of  his 
reign.  Whidi  was  closely  followed  by  the  still  more 
ample  concessions  made  by  that  unhappy,  prince  to  his 
Parliament  before  the  fatal  rupture  between  them,  and 
hj  the  same  salutary  laws,  particularly  the  habeas  cor- 
pus act,  passed  by  Charles  II.  To  these  succeeded  the 
Bill  of  Rights,  or  declaration  delivered  by  the  lords  and 
commons  to  the  Prince  and  Princess  of  Orange,  18th  of 
Febniaiy,  1688,  and  afterward  enacted  in  Parliament, 
vhen  they  became  King  and  Queen;  which  declaration 
coDcludes  in  tli«w  remarkable  words:    "And  they  do 
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claim,  demand  and  insist  upon,  all  and  singular  the 
premises,  as  their  imdoubted  rights  and  liberties."  And 
the  act  of  Parliament  itself  recognizes  "all  and  singular 
tbe  ri^ts  and  liberties  asserted  and  claimed  in  the  said 
declaration  to  be  the  true,  ancient  and  indubitable  rights 
of  the  people  of  his  kingdom."  Lastly,  these  liberties 
were  again  asserted  at  the  commencement  of  the  pres- 
ent century,  in  the  act  of  settlement,  whereby  the  crown 
was  limited  to  his  majesty's  illustrious  house ;  and  some 
new  provisions  were  added,  at  the  same  fortunate  era, 
for  better  securing  our  religion,  laws  and  liberties,  which 
tiie  statute  declares  to  be  "the  birthright  of  the  people 
of  England,"  according  to  the  ancient  doctrine  of  the 
common  law." — 1  BL  Com.  127,  128. 

So  in  America,  though  we  borrowed  from  the  mother 
country  all  the  great  charters  of  liberties  which  Black- 
stone  enumerates,  we  have  not  ceased  to  develop  abso- 
lute human  rights.  The  superiority  of  tiie  rights  of  man 
to  any  government  or  institution  is  the  gist  of  the  Dec- 
laration ;  the  establishment  of  equality  and  the  renuncia- 
tion of  hereditary  distinctions  Is  the  most  worthy  aim 
of  the  Constitution;  and  civil,  political  and  religious 
liberty  are  enhanced  by  both  State  and  Federal  bills  of 
rights.  'Not  were  these  advances  made  without  the 
struggle  and  travail  necessary  to  overcome  the  accus- 
tomed resistance.  "Each  free  institution  cost  society  a 
hundred  battlefields."  And  the  gain  of  truth,  in  order 
to  blossom  and  bear  fruit— liberty  and  equality — has 
been  watered  by  the  tears  and  nourished  by  the  blood  of 
martyrs  and  patriots.* 

*We  are  apt  to  forget,  or  purposely  oadi  to  notice,  as  does 

Digil  zed  by  Google 


RIGHTS  DEFINED.  IS 

Sea  249.  THE  THREE  PRIMARY  CLASSES 
OF  ABSOLUTE  RIGHTS.— The  absolute  rights  of 
indiTiduals,  in  those  countries  where  liberty  has  had  its 
fullest  growth,  are  arranged  in  three  principal  or  pri- 
mary articles:     1.  The  right  of  personal  security;   2. 


Blackstone,  the  social  forces  and  the  teachings  that  have  been 
the  immediate  cause  of  advancing  hmnan  rights  and  liberties. 
During  the  period  when  Magna  Charta  was  being  forged  into  a 
Aaia  for  the  restraint  of  tyranny,  the  "road  priest  of  Kent," 
thus  harangued  the  sUve-like  peasants: 

"Good  people,  things  will  never  go  well  in  England  so  long  as 
goods  be  not  in  conunon,  and  so  long  as  there  be  villains  (vas- 
sak)  and  gentlemen.  By  what  right  are  they,  whom  we  call  lords, 
greater  folk  than  weP  On  what  grounds  have  they  deserved  it? 
Why  do  they  hold  us  in  serfage?  If  we  all  came  of  the  same 
father  and  mother,  of  Adam  and  Eve,  how  can  they  say  or  prove 
that  they  are  better  than  we,  if  it  be  not  that  they  make  us  gain 
for  them,  by  our  toil,  what  they  spend  in  their  pride  P  They  are 
dothed  in  their  velvet  and  warm  in  their  furs  and  ermines,  while 
we  are  covered  with  rags.  They  have  wine  and  spices  and  fair 
bread,  and  we  eat  oat-cake  and  straw  and  water  to  drink.  They 
have  leisure  and  fine  houses.  We  have  pain  and  labor,  the  rain 
uid  the  wind  in  the  fields.  And  yet  it  is  of  us  and  our  toil  that 
these  men  hold  their  state."  Quoted  from  Lancaster's  Hist,  of 
Eng.,  p.  86. 

From  these  questions  and  this  reasoning  sprang  the  charters 
of  liberties  and  tenets  of  equality ;  from  such  arguments  came 
the  spirit  of  unrest  which  lightened  the  Mid-Ages  and  burst  forth 
in  the  glad  sunshine  of  Declarations  of  Independence  and  Equali- 
ty, and  inspired  the  revolts  which  overthrew  the  monopoly  of 
government.  ''By  what  right  are  they,  whom  we  call  lords, 
greater  foDc  than  weP  On  what  ground  have  they  deserved  itP 
Why  do  they  hold  us  in  serfage?"  Ah,  these  are  the  questions 
that  sometimes  occur  to  the  "man  with  the  hoe."    And  woe  betide 
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The  right  of  pers(nul  liberty;  8.  The  right  of  prirate 
property. 

The  ri^ts  included  in  these  divisions  have  be«i  de- 
Tcdoped  by  the  various  charters,  eonstitutions  and  stat- 
utes enacted  by  the  people,  and  conast,  aa  Blackstone 
observes,  in  a  number  of  private  immunities,  either  a 
residuum  of  natural  liberty,  not  sacrificed  by  the  laws 

the  lordlings  that  do  not  relax  their  power  when  the§e  queries 
have  unified  the  vorkers  I 

Are  not  the  same  questions  being  asked  as  to  the  justice  of  the 
new  form  of  oppression  and  serfdom  which  has  come  upon  as? 
By  what  right  are  they,  whom  we  caQ  captains  of  industry, 
greater  than  we?  By  what  means  have  they  attained  their  posi- 
tions? Why  are  they  permitted  to  enthrall  the  workers?  The 
king,  the  noble,  the  priest,  with  unlimited  power,  was  actual 
tyranny  and  a  continued  menace  to  liberty.  £ach  of  these  has 
been  overthrown  by  the  *^ad  priests"  of  the  past.  But  are  not 
the  captains  and  "lords"  of  industry  of  the  present  just  as  for- 
midable and  tyrannous?  The  noble  with  a  thousand  serfs — the 
millionaire  with  ten  thousand  wage-slaves — ^how  are  we  to  dis- 
tinguish them  on  principle? 

They  of  the  past  were  oppressed  by  the  principles  of  vested 
rights  and  hereditary  distinctions  working  a  monopoly  of  power. 
We  have  vested  rights  and  unprincipled  individuahsm  working  a 
monopoly  of  industry. 

Where  are  the  leaders  who  shall  solve  this  modem  problem  and 
vanquish  the  idols  and  monsters  of 'the  twentieth  century?  Ah, 
they  are  here,  but  instead  of  being  welcomed  as  saviors  and 
leaders,  they  are  as  yet  but  "mad  priests"  in  the  wilderness.  Such 
is  the  course  of  evolution.  Each  stage  must  be  gone  through. 
From  the  worm  the  butterfly ;  from  the  "mad  priests"  come  the 
Gracchi,  the  Cromwdls,  the  Washingtons,  the  Lincolns.  We 
build  monuments  to  the  heroes  (fools)  of  the  past;  we  stone  those 
whom  our  posterity  will  honor.  Verily,  we  belong  to  the  moe 
■imian  tribe,  and  have  the  same  truts  as  our  ancestors. 
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of  socidy  to  the  public  convenience;  or  else  those  dvQ 
privileges,  which  society  provides  in  lieu  of  natural  lib- 
erties given  up  by  individuals.  And  the  same  author 
further  observes  that  "the  preservation  of  these,  invio- 
late, may  justly  be  said  to  include  the  preservation  of 
our  civil  immunities  in  their  largest  and  most  extensive 
sense."  (1  Bl.  Com.  129.)  It  is  these  classes  or  arti- 
cles of  rij^ts  which  are  to  be  considered  in  our  next 
chapter. 
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CHAPTER  II. 

ABSOLUTE  EIGHTS,  AND  REMEDIEB  FOE  THEIR  INFRINOE- 

MENT. 

Sec.  250.  GENERAL  CLASSIFICATION.— 
As  we  have  seen  in  the  preceding  chapter,  the  absolute 
rights  of  individuals  fall  in  one  or  the  other  of  the  gen- 
eral divisions:  1.  Personal  Security;  2.  Personal  Lib- 
erty; or,  8.  Private  Property.  These  divisions  we  shall 
consider  in  their  order,  together  with  the  remedies  for 
their  violation. 

I.    PEB80NAL  8ECUEITY. 

Sec.  251.  MEANING  OF  PERSONAL  SE- 
CURITY.— The  right  of  personal  security  consists  in 
a  person's  legal  and  uninterrupted  enjoyment  of  his 
life,  his  limbs,  his  body,  his  health,  and  his  reputation. 
(1  Bl.  Com.  129.) 

Sec.  262.  SECURITY  OF  LIFE.— "Life,"  says 
Blackstone,  "is  the  immediate  gift  of  God,  a  ri^t  in- 
herent by  nature  in  every  individual;  and  it  be^ns  in 
contemplation  of  law  as  soon  as  an  infant  Is  able  to  stir 
in  its  mother's  womb." 

Injuries  a£Fecting  the  life  of  man,  are  justiy  consid- 
ered as  the  most  atrocious  species  of  crimes,  and  while 
the  immediate  injury  is  to  the  individual  alone,  tiie  ulti- 
mate effect  of  such  crimes  is  the  subversion  of  all  civil 
society.    From  the  remotest  ages  the  remedy  or  punish- 

18 
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mait  for  the  taking  of  life,  has  invariahly  been  to  de- 
prive the  offender  of  his  life.  The  life  of  man  cannot 
be  restored  when  taken,  nor  properly  compensated  ui 
damages.  The  best  that  the  lavr  can  do  is,  by  affixing 
the  greatest  possible  penalty  to  tiie  offense,  seek  to  min- 
imize its  occurrence  by  the  severity  of  the  pmiishment. 
See  8  Bl.  Com.  119;  IV  idem  176-7. 

In  a  few  of  the  States  of  Union  capital  punishment 
has  been  abolished.  But  in  a  majority  of  States  and 
in  nearly  all  civilized  countries,  the  death  penalty  is  still 
inflicted  for  felonious  homicide.  In  a  number  of  States 
unlawful  homicide  or  murder  is  divided  by  statute  into 
degrees,  and  the  puni^unent  inflicted  according  to  the 
grade  of  the  crime.* 

Sec.  258.  SECURITY  OF  LIMBS.— Next  to  a 
man's  life,  the  common  law  regarded  the  limbs  or  mem- 
bers of  a  person  which  are  useful  to  him  in  fight.  These, 
in  the  language  of  Blackstone,  are  also  the  gift  of  the 
wise  Creator,  to  enable  man  to  protect  himself  from  ex- 
ternal injuries  in  a  state  of  nature.  The  common  law 
regarded  as  a  very  serious  crime  the  offense  of  mayhem, 
or  the  depriving  another  of  any  member  useful  in  fi^t. 
(1  BL  CoHL  180;  IV  idem  205-7.) 

See.  254  SAME  SUBJECT  —  SELF-DE- 
FENSE AND  DUHESS.— In  defense  of  life  and 
hmba,  when  attacked,  a  man  is  pardoned  though  he  take 
the  life  of  Ins  adversary.  His  resistance  uid  acts  are  re- 
garded as  done  upon  necessity  and  compulsion.     So, 

•Sw  Bev.  Stat.  Ohio,  Se<s.  6808-11. 
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where  a  man  in  fear  of  death  or  maj^m,  ia  compelled 
to  execute  a  deed  or  do  any  other  legal  act,  these  acts 
may  afterwards  foe  avoided.  A  man  thus  constrained  is 
said  to  be  under  "duress." 

Slackstone  specifies  two  sorts  of  duress:  "duress  of 
imprisonment,  where  a  man  actually  loses  his  liberty, 
and  duress  per  minas,  where  the  hardship  is  only  threat- 
ened and  impending."  The  same  author  states  that  du- 
ress per  minas  is  either  for  fear  of  loss  of  life  or  may- 
hem, and  it  must  be  upon  sufficient  reason,  and  not  un- 
founded. "A  fear  of  battery,  or  being  beaten,  though 
erer  so  well  grounded,  is  no  duress ;  neither  is  the  fear 
of  having  one's  house  burned,  or  one's  goods  taken  away 
and  destroyed;  because  in  these  cases,  should  the  threat 
be  performed,  a  man  may  have  satisfaction  by  recover- 
ing  equivalent  damages;  but  no  suitable  atcmemoit  can 
be  mode  for  &e  loss  of  life  or  limb."    (1  Bl.  Com.  181.) 

Sec.  255.  SAME  SUBJECT— SUPPORT.— The 
common  law,  as  well  as  its  great  commentator,  recog- 
nized that  the  protection  to  life  axid  limb  might  prove 
futile,  unless  some  provision  were  made  for  tixe  gain- 
ing of  a  livelihood  or  the  means  of  support  in  all  cases. 
In  this  connection  Blackstone  observes,  "t^ere  is  no  man 
so  indigent  or  wretched  but  he  may  demand  a  supply 
sufficient  for  all  the  necessities  of  life  from  the  more 
opulent  part  of  the  community,  by  means  of  the  several 
statutes  enacted  for  the  relief  of  the  poor.*'* 

*1  Bl.  Com.  181 :  It  is  passing  strange  that  while  we  (tOl 
Koognize  tbe  right  of  asaiiting  individuals  in  extremis,  that  then 
uc  those  who  relist  tlw  ri^t  of  tlie  common  gorertmient,  brf 
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Sec.  256.  SECURITY  OF  BODY.— The  body  as 
well  as  tfae  members  useful  for  offense  or  defense  are 
entitled  to  protection  from  corporal  insults  of  every 
kind.  Injuries  to  the  body  and  limbs  of  a  person  may 
be  in  Uie  way  of  a  threat,  assault,  beating,  wounding  or 
mayhem,  each  of  which  we  shall  notice  briefly. 

1.  Threats.  These  ccmstitute  on  inchoate  rather 
than  an  absolute  violence.  The  injury  consists  in  the 
threats  and  menaces  of  bodily  hurt,  through  fear  of 
whidi  a  man's  business  is  interrupted.  Both  a  menace 
and  a  consequmt  inconrenience  are  necessary  to  com- 
plete the  wrong.  The  common  law  remedy  for  this  in- 
jury lies  in  money  damages  recoverable  by  action.  At 
present  the  person  threatening  may  be  compelled  to  en- 
ter into  reco^iizanoe  with  sureties  to  keep  the  peace. 

2.  Assault.  At  common  law  an  assault  is  explained 
as  an  offer  to  beat  another,  without  touching  him;  as 
where  one  lifts  up  his  cane,  or  his  fist,  in  a  threatening 
manner  at  another;  or  strikes  at  him,  but  misses  him; 
this  is  an  assault.  It  is  an  inchoate  violence  of  a  hi^er 
nature  than  mere  tiireats,  and  an  action  for  damages  is 
also  given.    The  offense  is  defined  by  State  statutes. 

8.  Battery.  This  is  defined  as  the  imlawful  beating 
of  another.  The  least  toudiing  of  another's  person  wil- 
fully, or  in  anger,  is  a  battery.  A  battery  may  be  justi- 
fied whore  one  has  the  authority  of  a  parent,  master, 
teacher,  etc.,  or  where  it  is  done  in  self-defense.    And 


modif  jing  conditions,  to  prevent  a  freeman  from  being  reduced 
to  this  pitiable  plight 
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because  of  these  instances  of  justification,  tiie  offense  b 
better  defined  as  the  unlawful  beating  of  another.  An 
appropriate  action  for  damage  is  given. 

4.  Wounding.  This  consists  in  giving  another  some 
dangerous  hurt,  and  is  only  an  aggravated  species  of 
battery. 

5.  Mayhem.  Consists  in  violently  depriving  another 
of  the  use  of  a  member  proper  for  his  defense  in  fi^t. 
The  common  law  regarded  the  loss  of  an  arm,  leg,  fin- 
ger, eye,  front  tooth,  etc.,  as  mayiiem;  but  the  loss  of 
a  jaw  tooth,  ear  or  nose  was  not  held  to  be  mayhem.  An 
action  for  damages  was  given,  and  in  particular  cases 
these  damages  were  trebled  by  statute.* 

The  common  law,  as  well  as  the  statute  law,  in  force 
in  the  various  States,  regards  the  offenses  just  described 
as  crimes  for  which  on  indictment  lies,  as  well  as  a  civil 
acticm  for  damages.  These  will  be  more  fully  consid- 
ered under  the  subject,  "Criminal  Law,"  in  a  succeed- 
ing number  of  the  series. 

Sec.  257.  PROTECTION  TO  HEALTH.— A 
man's  health  is  to  be  protected  from  such  practices  on 
the  part  of  others  as  may  a£Fect  or  destroy  it.  At  com- 
mon law,  "any  imwholesome  practices  of  another,"  by 
which  a  man  sustains  damage  in  vigor  or  constitution, 
were  actionable.  Thus,  selling  bad  provisions  or  wine, 
the  exercise  of  a  noisome  trade  which  infects  the  air  in 
the  vicinity,  and  imskiUfuIness  in  a  physician,  surgeon 
or  apothecary,  which  were  wrongs  unaccompanied  by 

•See  S  Bl.  Com.  120, 121. 
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foroe^  were  remedied  by  the  spedt^  action  for  damages, 
called  "trespass  upon  the  case."  (3  Bl.  Com.  122.) 
Modem  statutes  preserve  and  enlarge  the  ranedies 
given  by  the  common  law.  Pure  food  laws  have  been 
passed  in  various  States,  inspection  of  the  chief  articles 
of  diet  are  provided  for,  and  appropriate  penalties  pro- 
vided for  manufacture  or  sale  of  impure  or  adulterated 
foods  or  drugs.*  Damages  are  recoverable  for  mal- 
practice, or  the  negligent  or  incompetent  treatment  by 
a  physician  or  surgeon,  and  quite  generally  re^stration 
laws,  prescribing  the  qualifications  of  dentists,  doctors, 
druggists,  etc.,  are  enforced  in  the  several  States. 

Sec.  258.  PROTECTION  TO  REPUTATION. 
—"Every  man,"  says  Blackstone,  "is  entitled,  by  reason 
and  natural  justice,  to  the  security  of  his  good  name  and 
reputation  from  the  i^s  of  detraction  and  slander,"  ob* 
serving,  that  without  these,  it  is  impossible  to  have  the 
perfect  enjoyment  of  any  other  advantage  or  right.  (1 
Bl.  Com.  184.) 

A  person's  reputation  and  good  name  may  be  injured 
by  the  acts  or  offenses  of  others  known  as  slander,  libel, 
and  malicious  prosecution,  each  of  which  we  shall  con- 
sider briefly. 

Sec.  259.  SAME  SUBJECT— SLANDER.— 
Slander  is  oral  defamation,  by  speaking  malicious,  scan- 
dalous and  untrue  words  tending  to  the  damage  and 
derogatitm  of  a  person.  Damages  may  be  recovered  by 
action  in  eadi  of  the  following  cases:   1.   For  words 

*See  Rev.  Stat  of  Ohio,  Tit.  V,  Ch.  A. 
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falsely  spokm  of  a  person,  which  impute  to  him  the  com- 
mission of  some  criminal  offense  inTolving  moral  turpi- 
tuae,  for  which  the  party,  if  the  charge  were  true,  mi^t 
be  indicted  and  punished;  2.  words  falsely  spoken  of  a 
person,  whidt  impute  that  he  is  infected  with  some  con- 
tagious disease,  where,  if  the  diaige  were  true,  it  would 
exclude  the  party  from  society;  8.  words  falsely  spoken 
of  a  person,  which  impute  to  him  unfitness  to  perform 
the  duties  of  an  office  or  employment  of  profit,  or  the 
want  of  integrity  in  the  discharge  of  the  duties  of  sudi 
an  office;  4.  words  falsely  spoken,  which  prejudice  him 
in  his  profession  or  trade;  5.  defamatory  words  falsely 
spoken  of  a  person,  whidi,  though  not  in  themselves 
actionable,  occasion  him  special  damage.  (Pollard  v. 
Lyon,  91  U.  S.  225.) 

The  slanderous  words  mentioned  in  all  save  the  last 
division  above  are  said  to  be  actionable  per  se,  that  is, 
by  or  in  themselves,  for  which  damage  is  presumed 
to  have  happened  and  need  not  be  provoi.  In  other 
cases,  and  where  the  words  do  not  apparently  import 
such  defamation  as  will  of  course  be  injurious,  it  is 
necessary  that  the  plaintiff  should  aver  some  particular 
damage  to  have  happened  because  of  their  utterance. 
The  defendant  may  always  prove  the  words  spoken  to 
be  true,  and  tiien  no  action  lies,  tiiough  damage  has 
occurred,  for  speaking  the  truth  is  no  slander  or  false 
tale.  So,  mere  advice,  criticism,  or  warning  are  not 
actionable.  This  action  is  now  defined  by  statute  wid 
mitigating  circumstances  may  always  be  shown  to  re- 
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dooe  tbe  durugcs.*     (Cooley's  BL  Com.  in>  lSS-5 
note.) 
Sec  260.   SAME  SUBJECT— LIBEL.— Written 

sl&nder,  or  libel,  in  its  most  extensive  meaning,  signifies 
my  malicious  defamation,  expressed  either  in  writing, 
printing,  pictures,  or  effigies.    (V  Co.  Rep.  125.) 

At  common  law,  as  well  as  by  statute,  there  are  two 
remedies:  one  by  indictment,  and  the  other  by  acticm 
for  damages.  The  common  law  regarded  tiie  o£Fense 
as  a  breach  of  the  peace,  by  provoking  the  person  li- 
beled to  break  it,  and  this  whether  tjie  matter  published 
were  true  or  not.  But  in  the  action  for  damages  the 
truth  of  the  matter  mig^t  be  pleaded  in  justification, 
and  now  in  the  United  States  and  England  the  truth 
is  a  good  defense  to  an  indictment,  if  published  with 
good  motives  and  for  justifiable  ends.  (Cooley's  BL 
Com.  Ill,  125-6  note.) 

Sec.  261.  SAME  SUBJECT— MALICIOUS 
PROSECUTION.— "A  ibird  way  of  destroying  or 
iajmiog  a  man's  reputation  is  by  preferring  malicious 
mdictments  or  prosecutions  against  him,  whidi,  under 
the  mask  of  justice  and  public  spirit,  are  sometimes 
made  the  engines  of  private  spite  and  enmity."  {8  BL 
Com.  126.)  The  common  law  remedies  were  the  secur- 
ing for  the  injured  party  damages  by  an  action  of  con- 
spiracy, or  malicious  prosecution.  The  actitm  of  con- 
spiracy could  only  be  brought  against  two  or  more,  and 
the  action  on  the  case  for  malicious  prosecution  is  the 
more  usual  remedy. 

•Rct.  Stat.  Ohio,  Sec.  6094. 

Digit  zed  by  Google 


26  PERSONAL  RIGHTS. 

To  entitle  a  person  to  damages  for  being  maliciously 
prosecuted,  either  criminally  or  civilly,  the  following 
circumstances  must  occur:  1.  Falsehood  in  the  charge 
or  demand,  indicated  by  the  acquittal  or  discbarge  of 
the  accused;  2.  want  of  probable  cause  for  Instituting 
it,  which  is  a  mixed  question  of  law  and  fact;  8.  malice 
in  the  prosecutor,  but  this  need  not  be  proven  by  posi- 
tive evidence  in  all  cases;  it  may  be  established  by  in- 
ference, or  implied  from  the  want  of  probable  cause; 
4.  damage  to  the  accused  party,  resulting  from  arrest 
or  imprisonment,  from  scandal,  and  from  expense. 
(Cooky's  Bl.  Com.  Ill,  126n.) 

The  action  does  not  lie  in  respect  of  a  civil  suit  mali- 
ciously instituted,  unless  in  case  of  some  unnecessary 
step  being  taken,  as  an  arrest,  attadmient,  or  commenc- 
ing a  proceeding  in  bankruptcy  (idem). 

Sec.  262.  RIGHT  TO  PERSONAL  SECURI- 
TY EXTENDS  FOR  LIFE  UNLESS  FOR- 
FEITED.— The  right  for  personal  security  can  only 
be  terminated  by  tiie  death  of  the  person,  except  in  those 
cases  where  it  is  forfeited  in  whole  or  in  part  for  the 
breach  of  those  laws  which  are  enforced  by  the  sanction 
of  capital  punishment.  And  in  this  regard  Blackstone 
observes,  "that  whenever  the  constitution  of  a  State 
vests  in  any  man,  or  body  of  men,  a  power  of  destroying 
at  pleasure,  without  the  direction  of  laws,  the  lives  or 
members  of  the  subject,  such  constitution  is  in  the  high- 
est degree  tyrannical;  and  that,  whenever  any  laws  di- 
rect such  destructictti  for  light  and  trivial  causes,  such 
laws  are  likewise  tyrannical,  though  in  an  inferior  de- 
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gree;  because  here  the  subject  is  aware  of  the  danger  he 
is  exposed  to,  and  may,  by  prudent  caution,  provide 
against  it."  The  provisions  of  State  and  National  con- 
stitutions and  bills  of  rights  are  to  protect  the  subject 
from  this  arbitrary  and  unnecessary  forfeitm-e  of 
ri^ts.* 

n.    PERSONAL  LIBEETY. 

Sec.  2«3.  MEANING  OF  PERSONAL  LIB- 
ERTY,—"Personal  Liberty,"  in  the  words  of  Black- 
stone,  "consists  in  the  power  of  locomotion,  of  changing 
.  situation,  or  moving  one's  person  to  whatsoever  place 
one's  own  inclination  may  direct,  without  imprisonment 
or  restraint,  unless  by  due  course  of  law."  ( 1  Bl.  Com. 
184.) 

The  same  author  observes  that  rt  is  a  right  strictly 
natural,  and  the  laws  should  never  abridge  it  without 
su£Eicient  cause.  The  laws  of  England  and  the  United 
States  prevent  one's  personal  liberty  being  abridged  at 
the  mere  discretion  of  an  individual  or  magistrate,  and 
prescribe  the  causes  for  which  and  the  method  in  which 
sudi  restraints  are  to  be  exercised.  Magna  Charta,  the 
first  great  check  upon  magisterial  license,  provides  that 
no  freeman  shall  be  taken  or  imprisoned  but  by  the  law- 
ful judgment  of  his  equals,  or  by  the  law  of  the  land.t 

•1  Bl.  Com.  188. 

fThe  words  "law  of  the  land"  and  "due  process  of  law"  are 
employed  interchaogeably  in  law,  and  mean  the  same  thing.  The; 
have  sometimes  been  supposed  to  be  equivalent  to  "the  judgment 
of  his  peers,"  but  this  is  an  error,  and  they  are  applicable  to  a 
great  variety  of  cases  in  which  trial  by  jury  is  not  permissible. 


Digit  zed  by  Google 


m  PERSONAL  RIGHTS. 

And  subsequent  statutes  and  cbarters  in  England  in- 
crease tiie  restraints  upon  arbitrary  power,  and  furtiier 
protect  the  individual  in  his  personal  liberty.  The 
Habeas  Corpus  Act  passed  in  the  thirty-first  year  of 
Charles  II.  (1679))  so  plainly  pointed  out  and  enfon%d 
the  provisions  of  a  former  act  of  Charles  I.,  providing 
a  method  of  determining  the  legality  and  justice  of  a 
commitment,  that  no  person  can  be  detained  in  prison 
except  by  the  sanction  of  the  law.    (1  Bl.  Com.  185.) 

Sec.  264.  IMPORTANCE  OF  THE  PROTEC- 
TION OF  PERSONAL  LIBERTY.— The  preser- 
vation of  personal  liberty  is  of  the  highest  importance, 
as  without  it  there  would  soon  be  an  end  of  all  other 
rights  and  immunities.  As  Blackstone  reasons,  to  take 
a  man's  life,  or  by  violence  to  confiscate  his  estate,  with- 
out accusation  or  trial,  would  be  so  gross  and  notorious 
an  act  of  despotism  as  to  alarm  the  people,  but  con- 
finement of  the  person  by  secretly  hurrying  him  to  jail, 
where  his  sufferings  are  unkno^^^  or  forgotten,  is  less 
public  and  striking  and  hence  a  more  dangerous  instru- 
ment of  arbitrary  government.  The  limited  suspension 
by  the  authority  of  parliament  of  the  habeas  corpus  act, 

"The  meaning  is  that  envy  citizen  shall  bold  his  life,  liberty, 
propertj  and  imnumties  under  the  protection  of  general  rules 
which  govern  society."  (Webster,  in  Dartmouth  College  v. 
Woodward,  4  Wheat.  519.)  Due  process  of  law  in  each  particu- 
lar case  means  such  an  exertion  of  the  powers  of  govemmient  as 
the  settled  maxims  of  law  sanction  and  require,  and  under  such 
safe-guards  for  the  jHxitection  of  individual  ri^tx  aa  those  max- 
ims prescribe  for  the  class  of  cases  to  which  the  one  in  question 
belongs.    See  Cooley's  BL  Com.  I,  185q. 
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in  times  of  public  peril,  Bkckstone  jitstifies  on  the 
ground  that  "the  nation  parts  with  its  liberty  for  awhile, 
ia  onler  to  preserre  it  forever."     (1  Bl.  Com.  186.) 

Sec  266.  PROTECTION  TO  PERSONAl. 
LIBERTY  AT  COMMON  LAW.— The  common 
law  aimed  to  protect  the  sdt>jecl  against  all  tmlawful 
imprisomnent  or  restraint.  And  the  remedies  given 
were  the  writ  of  habeas  corpus  to  get  released  from  im- 
prisonment, and  an  actim  sounding  in  damages  for 
false  imprisonment. 

"The  confinement  of  the  person,  in  any  wise,  is  an 
imprisonment;  so  that  the  keeping  a  man  against  his 
will  in  a  private  house,  putting  him  in  the  stocks,  ar- 
resting or  forcibly  detaining  him  in  the  street,  is  an 
imprisonment.  And  the  law  so  much  discourages  un- 
lawful confinement  that  if  a  man  is  under  duress  of 
impristHuuent,  which  we  before  explained  to  mean  a 
eompnlsioD  by  an  illegal  restraint  of  liberty,  until  he 
seals  a  bond  or  the  like;  he  may  allege  this  duress  and 
avoid  the  extorted  bond.  .  .  .  To  make  imprison- 
ment lawful,  it  must  either  be  by  process  from  tlie  courts 
of  judicature,  or  by  warrant  from  some  legal  officer 
having  authority  to  commit  to  prison;  which  warrant 
must  be  in  writing,  under  the  hand  and  seal  of  the 
magistrate,  and  express  the  causes  of  the  commitment, 
ia  order  to  be  examined  into,  if  necessary,  upon  a  habeas 
corpus.  If  there  be  no  cause  expressed,  the  gaoler  is 
not  bound  to  detam  the  prisoner."    {1  Bl.  Com.  186-7.) 

A  natural  consequence  of  this  personal  liberty,  says 
Blackstone,  is  that  every  Englishman  may  claim  a  right 
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to  abide  in  his  own  country  so  long  as  he  pleases,  unless 
driven  from  it  by  sentence  of  law.  Exile  and  trans- 
portation being  unknown  to  the  conmuxi  law,  no  power* 
save  parliament,  oan  send  a  subject  out  of  the  land 
against  his  will.  The  king  himself  could  not  send  any 
man  out  of  the  realm,  even  upon  the  public  service, 
excepting  sailors  and  soldiers,  or  compel  him  to  become 
a  foreign  ambassador.    See  1  Bl.  Com.  187-8. 

Sec.  266.  SAME  SUBJECT— HABEAS  COR- 
PUS.— Two  points  are  requisite  to  constitute  the  injury 
of  false  imprisonment:  1.  The  detention  of  the  person, 
and,  2.  the  unlawfulness  of  such  detention.  And  we 
have  seen  in  the  preceding  section  that  the  common  law 
gives  two  remedies,  the  one  by  habeas  corpus  to  remove 
the  injury,  the  other  by  an  action  for  false  imprisonment 
giving  satisfaction  in  damages. 

The  writ  of  habeas  corpus,  which  Blackstone  justly 
describes  as  the  most  celebrated  writ  in  English  law, 
was  made  use  of  in  various  forms  by  the  early  English 
courts  at  Westminster,  and  was  denominated  accord- 
ing to  the  purpose  for  which  the  prisoner  was  removed 
from  one  court  to  another.  But  the  form  that  came 
to  be  used  as  the  great  and  efficacious  writ  for  the  test- 
ing of  all  sorts  of  illegal  confinements,  is  that  of  "habeas 
corpus  ad  subjiciendum,"  directed  to  the  person  detain- 
ing another,  and  commanding  him  to  produce  the  body 
of  the  prisoner,  with  the  day  and  cause  of  his  caption 
and  detention,  to  do,  submit  to,  and  receive  whatsoever 
the  judge  or  court  awarding  such  writ  shall  consider  in 
that  behalf.    This  was  a  high  prerogative  writ  issuing 
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out  of  the  court  of  king's  bench,  both  in  term  time  and 
in  vacation,  by  an  order  from  the  chief  justice  or  any 
other  of  the  judges,  and  running  into  all  parts  of  the 
kingdom,  commanding  the  production  of  tiie  person  de- 
tained. The  writ  was  returnable  to  the  court  or  judge' 
awarding  it,  and  was  decided  by  him.*  (8  Bl.  Com. 
128-81.) 

Many  pitiful  evasions  and  abuses  of  the  manifest  pur- 
pose of  this  writ  by  mercenary  courts  and  judges  led 
to  the  passing  of  remedial  and  enlarging  statutes,  the 
most  important  of  which,  called  the  Habeas  Corpus  Act 
(81  Car.  II,  c.  2),  defines  the  methods  of  securing  and 
limits  the  time  of  the  return  of  the  writ,  and  so  clearly 
points  out  the  duty  of  the  courts  or  judges,  and  specifies 
which  of  them  shall  issue  the  writ,  tiiat  it  has  ever  since 
been  a  most  effectual  and  powerful  instrument  to  check 
arbitrary  imprisonments  and  secure  the  personal  liberty 
of  the  individual.    See  8  Bl.  Com.  188-8. 

Sec  267.  SAME  SUBJECT— FALSE  IMPRIS- 
ONMENT.— The  "satisfactory"  remedy  for  the  injury 
of  false  imprisonment  is  by  an  action  of  trespass  by 
force  and  arms,  usually  called  an  action  for  false  im- 
prisonment, wherein  the  party  recovers  damages  for  the 
injuries  he  has  reoeived.f 

*'Ihe  writ  of  habeas  corpus,  whether  at  common  law  or  under 
SI  Car.  n,  Ch.  ft,  does  not  issue  aa  a  matter  of  course  upon  appli- 
cation in  the  first  instance,  but  must  be  grounded  on  an  ailidaTit, 
upon  which  the  court  are  to  exercise  their  discretion  whether  the 
writ  shall  issue  or  not.    (Cooley's  BL  Com.  Ill,  ISSn.) 

fS  Bl.  Com.  138.  See  I  Hill  on  Torts,  2S1.  Addison  on 
Tortff,  Ch.  12. 
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Sec.  268.  PROTECTION  OF  PERSONAL 
LIBERTY  IN  THE  UNITED  STATES.— By  the 
Declaration  of  Independence,  whidi  may  be  regarded 
as  our  Ma^a  Charta,  it  is  declared  "that  all  men  are 
created  equal;  that  they  are  endowed  by  their  Creator 
with  certain  inalienable  rights;  that  among  these  are 
life,  hberty,  and  the  pursuit  of  happiness ;  and  that  to 
secure  these  rights,  governments  are  instituted  among 
men,  deriving  their  just  powers  from  the  consoit  of 
the  goremed."  And  this  admission  of  fundamental 
rights  is  incorporated  in  various  State  constitutions  in 
almost  identical  language.  But  neither  the  National 
nor  State  constitutions  stop  at  declaring  the  equality 
of  citizens  and  specifying  generd  rights;  they  proceed 
to  deny  certain  powers  to  their  governments  and  to 
establish  safeguards  to  protect  Ihe  dedaied  rights  of 
mankind. 

A  well-known  and  capable  author  considers  under 
the  following  heads  the  securities  ^ich  protect  the 
personalhberty  of  the  individual:  1.  Equality;  2.  Cor- 
poral Liberty;  3.  Religious  Liberty;  4.  Liberty  of 
Speech  and  of  the  Press.*  This  arrangement  we  shall 
follow,  and  discuss  briefly  such  liberty  of  conduct,  choice 
and  action  as  the  law  gives  and  protects. 

Sec.  269.  SAME  SUBJECT— EQUALITY.— 
The  language  of  constitutions  declaring  the  equality  of 
men  is  not  construed  to  mean  that  all  men  are  abso- 
lutely equal  in  every  respect,  or  that  government  ^ould 

•Walker's  American  Law,  198. 


Digit  zed  by  Google 


ABSOHJTE  BIGHTS.  83 

seoire  Ibun  ex»et  conditions,  opportunities,  occupations, 
or  properties.  Judge  Walker  tiius  states  the  true  mean- 
ing to  be  "that  equality  of  ciTO  and  political  rif^ts  is 
the  birthright  of  all  men."  {Am.  Law  192.)  And 
Judge  Cooley  states,  "that  all  men  are  equal  before  the 
law  in  rights,  privileges,  and  legal  capacities.  Every 
perscm,  however  low,  or  degraded,  or  poor,  is  entitled  to 
have  his  rights  tested  by  the  same  general  laws  which 
govern  others."     (Cooley,  Principles,  8d  ed.,  247.) 

"Hie  chief  fHOvision  designed  to  secure  political  equal- 
ity is  that  of  the  Federal  constitution,  which  prohibits 
both  the  United  States  and  the  individual  States  from 
conferring,  and  all  citizens  from  receiving,  titles  of  no- 
bility, or  other  hereditary  distinction.  So  the 
Fourteenth  Amendment  is  designed  to  protect  pri- 
marily the  emandpated  slave  in  his  rights  as  a  freeman, 
and  to  prevent  discriminations  against  him  on  accoimt 
of  his  color.    (Slaughter  House  Cases,  16  Wall.  86.)* 

A  fmrther  limitation  to  this  doctrine  of  equality  is, 
that  it  only  requires  that  the  laws  shall  not  exclude  any 
parsons  coming  within  tiie  principle  of  their  operation, 
so  corporatioDS  with  special  privileges  are  not  unconsti- 
tutional if  Iheir  charters  exclude  no  class  of  persons 

•"It  is  in  vain  that  Blackstone  and  others  insist  'that  the  dis- 
tiactioQS  of  rank  and  honors  is  necessary  in  ever;  well-governed 
Btate;*  for  experience  proves  that  men  will  of  themselves  create 
all  the  distinctions  required,  without  the  aid  of  government,  to 
perpetuate  them  in  the  blood.  .  .  .  We  acknowledge  no  no- 
bility txit  that  which  nature  gives,  and  no  distinctions  but  those 
which  Dten  themselves  achieve."       (Wallcer,  Am.  Law,  192.) 


Digit  zed  by  Google 


84  PERSONAL  RIGHTS. 

from  becoming  members.  But  everything  in  the  shape 
of  a  monopoly  is  prohibited  by  the  spirit,  if  not  the  letter 
of  the  constitution.  {Walker,  Am.  Law,  198;  II  Pet. 
420.) 

See.  270.  SAME  SUBJECT— CORPORAL 
LIBERTY. — Corporal  liberty  is  described  under  our 
government,  as  the  liberty  to  go  wherever,  or  do  what- 
ever, one  chooses,  provided  one  does  not  interfere  with 
the  rights  of  others.  Here  we  see  Hiat  corporal  liberty 
is  but  natural  liberty  so  far  restrained  as  Is  necessary 
for  the  general  advantage. 

Prof.  Walker  observes  that  individuals  may  be  de- 
prived of  corporal  liberty  in  three  classes  of  cases:  1. 
By  arrest  in  civil  cases;  2.  by  arrest  in  criminal  cases; 
8.  by  standing  toward  another  in  the  relation  of  sub- 
jection.   Let  us  notice  briefly  each  of  these  cases. 

1.  Arrest  in  Civil  Cases.  The  common  law  whidi 
permitted  arrest  for  debt  has  been  modified  by  statute 
in  all  of  the  States  of  the  Union.  Where  statutes  pro- 
vide for  arrest  for  fraud  or  misrepresentation,  a  method 
is  provided  by  which  the  debtor,  by  surrendering  up  his 
property,  or,  if  he  has  not  more  than  is  exempt,  may 
be  discharged  under  the  insolvency  laws. 

2.  Arrest  in  Criminal  Cases.  When  an  individual 
commits  a  crime,  thereby  infringing  the  personal  se- 
cxu"ity  of  others,  he  forfeits  for  a  period  his  corporal 
liberty.  This  forfeiture  is  the  will  of  society,  and  is  for 
the  good  of  every  member  of  society.  The  period  of 
the  forfeitiu*e  is  graduated  according  to  the  gravity  of 
the  offense,  wiiidi,  being  known  to  all,  does  not  come 
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in  the  way  of  a  surprise  to  the  offender.  But  that  no 
person  may  ihus  be  deprived  of  his  liberty  unjustly  or 
arbitrarily  at  the  instance  of  S(»ne  person  in  authority, 
Dumerous  safeguards  surround  a  person  charged  with 
the  commission  of  a  crime,  and  in  every  instance  he  is 
presumed  imiocent  until  pronounced  guilty  upon  a  fair 
and  impartial  trial  by  a  jury  of  his  fellowmen. 

Briefly,  the  protection  afforded  persons  arrested  for 
crime,  and  specified  in  tiie  Federal  and  State  constitu- 
tioDs,  are:  Against  unreasonable  searches  and  seizures; 
admission  to  bail;  specifying  the  mode  of  accusation, 
as  by  presentment  or  indictment  by  a  grand  jury;  upon 
trial  the  accused  is  to  be  heard  by  himself  and  his  coun- 
sel; may  demand  the  nature  of  the  charge  and  have  a 
copy  of  the  sMue;  allowed  to  meet  the  witnesses  face 
to  face;  to  have  compulsory  process  to  obtain  witnesses 
in  his  favor;  is  given  a  speedy  and  public  trial  by  an 
impartial  jury  of  the  county  or  district  in  which  the 
offense  was  committed;  is  not  compelled  to  give  evi- 
dence against  himself,  and  is  not  to  be  twice  put  in 
jeopardy  for  the  same  offense.  See  Vol.  2,  Cyclopedia 
of  Law,  Ch.  ix;  Walker,  Am.  Law,  194-8. 

8.  Persons  in  Subjection.  The  most  common  in- 
stance of  a  person  in  subjection  and  liable  to  domestic 
detention  was  formerly  that  of  a  slave  to  his  master. 
But  slavery  has  been  abolished,  and  domestic  detention 
only  arises  from  the  relation  of  a  minor  to  his  parent  or 
guardian,  an  insane  person  to  his  guardian,  etc.,  which 
will  be  discussed  more  appropriately  under  the  subject 
of  Domestic  Relations. 
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The  personal  liberty  o£  the  individxxal  is  secure  unless 
restrained  in  the  above  mentioned  ways,  and  any  per- 
sonal detention  contrary  to  these  provisions  is  unlawful, 
whether  it  be  in  the  public  streets,  in  prisons,  in  private 
houses,  or  elsewhere.  The  remedy  for  a  person  thus 
imlawfuUy  detained  is,  first,  by  habeas  corpus  to  regain 
his  liberty,  and,  second,  by  an  action  for  malicious  prose- 
cution or  false  imprisonment  to  recover  damages.  The 
habeas  corpus  act  of  81  Car.  II.,  c.  2,  has  been  re-enacted 
in  the  United  States  with  but  sli^t  change,  and  both 
Federal  and  State  constitutions  provide  that  "the  privi- 
lege of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when,  in  case  of  rebellion  or  invasion,  the  public 
safety  may  require  it."  (Walker,  Am.  Law,  Sec  78.) 
See  Vol.  2,  Cyclopedia  of  Law,  Sec  166. 

Sec.  271.  SAME  SUBJECT— RELIGIOUS 
LIBERTY.— The  Federal  constitution  declares  Ihat 
"no  religious  test  shall  ever  be  required  as  a  qualifica- 
tion to  any  office  or  public  trust  under  the  United 
States."  (Art.  vi,  cl.  8.)  And  the  First  Amendment 
provides  that  "Congress  shall  make  no  law  respecting 
an  estabhslmient  of  religion,  or  prohibiting  the  free  ex- 
ercise thereof."  These  provisions  are  not  applicable  to 
the  State  governments,  but  the  State  constitutions  coa- 
tain  securities,  and  the  Fourteenth  Amendment  prob- 
ably protects  tie  citizen  from  arbitrary  State  action. 
These  provisions  prevent  the  establishment  of  a  State 
church,  and  guarantee  the  perpetual  divorce  of  spiritual 
and  temporal  affairs. 

The  State  constitutions  in  protecting  religious  liberty 
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jmnoe  s  course  of  tolontion  ind  thus  establish  religious 
equality.  AH  fonns  of  religion  are  equally  respected 
by  the  law  and  permitted  to  flourish  so  long  as  tiieir 
practices  do  not  become  oppressive,  or  inimical  to  public 
morals  or  justice.  The  individual  canoot  be  compelled 
to  support  or  attend  religious  worship ;  is  pmnitted  to 
express  his  religions  opinionst  and  to  worship  according 
to  the  dictates  of  his  own  conscience.* 

Sec  272.  SAME  SUBJECT— LIBERTY  OF 
SPEECH  AND  OF  THE  PRESS.— The  Federal 
constitution  provides  that  "Congress  shall  make  no  law 
abridging  the  freedom  of  speedi  or  of  the  press."t  State 

•U.  S.  Const.,  Am.  Art.  1. 

fSee  II  Kent  Com.,  34 :  "All  men  have  a  natural  and  indefear 
uble  right  to  worship  Almighty  God  according  to  the  dictates  of 
thrar  own  conscience.  No  perstm  shall  be  compelled  to  attend, 
erect,  or  support  any  place  of  worship,  or  maintain  any  form  of 
vorship,  against  his  consent,  and  no  preference  shall  be  given, 
b;  law,  to  any  religious  societ;,  nor  shall  any  interference  with 
the  rights  of  conscience  be  permitted."  (Const.  Ohio,  1851,  Art. 
1,  Sec  7.) 

Blasphemy,  etc.  Judge  Cooley  remarks  in  his  Principles,  3d 
ed.,  p.  SS6,  'Hhat  the  courts  of  the  Union  and  of  the  States,  in 
odmimstering  the  ctHmnon  law,  find  it  necessary  to  take  notice 
that  the  prevailing  religion  of  the  country  is  Christian,  and  that 
because  of  that  fact  certain  conduct  may  constitute  a  breach  of 
puUic  decorum,  and  fiherefore  be  illegal,  though  it  might  not  be 
where  a  different  religion  prevailed.  The  law  of  Uasphemy  de- 
pends largely  for  its  definition  and  application  upon  the  general- 
ly accepted  religious  beliefs  of  the  people,  and  in  the  law  of  con- 
tracts many  provisions  mi^it  be  found  to  be  illegal  in  a  Christian 
country  which  would  be  enforced  where  the  Mohammedan  or 
MHDe  other  ftmn  of  religion  prevailed.     .     .     .    But  even  the 
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constitutions  recognize  this  liberty,  but  hold  individuals 
responsible  for  its  abuse.*  From  which  Judge  Walker 
concludes:  "The  doctrine  then,  is,  ihat  tiie  liberty  of 
speech  and  of  the  press  consists  in  freedom  from  previ- 
ous censorship  or  restraint,  and  not  in  exonption  from 
subsequent  liability  for  tiie  injury  which  may  thereby 
be  done.  And,  accordingly,  the  law  makes  provision 
by  which  the  person  injured  may  have  his  civil  action 
of  slander  or  libel,  to  recover  damage  dtme  to  his  repu- 
tation; and  by  which  the  libder  may  be  criminally  pros- 
ecuted as  an  o£fender  against  the  public  peace." 
(Amerioan  Law,  Sec.  80.) 

But  Judge  Cooley,  observing  liiat  censorship  had 
never  been  practiced  in  the  Colonies,  believes  that  the 
First  Amendment  aimed  at  laws  impairing  or  restrict- 
ing the  rights  as  well  as  denying  censorship,  and  con* 
eludes:  The  freedom  of  the  press  may  therefore  be 
defined  to  be  the  liberty  to  utter  and  publish  whatever 
the  citizen  may  choose,  and  to  be  protected  against  legal 
censure  and  punishment  in  so  doing,  provided  the  pub* 

law  of  blasphemy  most  be  administered  as  to  preserve  liberty  of 
discussion  and  argument  upon  the  most  vital  points."  (People  v. 
Ruggles,  8  John.  N.  Y.  990.) 

*"£vei7  citizen  may  freely  speak,  write  and  publish  his  senti* 
ments  on  aU  subjects,  being  responsiUe  for  the  abuse  of  the 
right,  and  no  law  shall  be  passed  to  restrain  or  abridge  the  hberty 
of  speech,  or  of  the  press.  In  all  criminal  prosecutions  for  libel, 
the  truth  may  be  given  in  evidence  to  the  jury,  and  if  it  shall  ap- 
pear to  the  jury  that  the  matter  charged  ax  libelous  is  true,  and 
was  published  with  good  motiTes,  and  for  justifiable  ends,  the 
party  shall  be  acquitted."    (Const  (Hiiot  1851,  Art  1,  Sec  11.) 
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lioation  is  not  so  far  injurious  to  public  morals  or  to 
piivate  reputation  as  to  be  condemned  by  the  common 
law  standards,  by  which  deffunatory  publications  were 
judged  when  this  freedom  was  thus  made  a  oonstitu- 
tional  right.  And  freedom  of  speech  corresponds  to 
tiiis  in  the  protection  it  gives  to  oral  publications." 
(Principles,  8d  ed.,  802;  Const.  Llm.,  6th  ed..  518.) 

The  Federal  constitution  extends  an  absolute  privi- 
lege to  members  of  Congress  "for  any  speech  or  debate 
in  either  house."  (Const.,  Art.  1,  Sec  6.)  And  public 
policy  protects  a  witness  from  a  clvU  action  for  state- 
ments made  in  course  of  judicial  proceedings,  though 
he  may  be  punished  for  perjury.  (Marsh  v.  Ellsworth, 
50  N.  y.  91.)  So  executive  and  judicial  officers,  as  to 
their  official  utterances,  incur  no  civil  liability  while  act- 
ing within  the  limits  of  their  jurisdiction.  (Cooley, 
Torts,  2d  ed.,  250.)  And  attorneys  in  presenting  a  case 
to  tiie  jury  are  givai  the  liberty  of  criticising  freely  the 
motives,  actions  and  <»nduct  of  parties  or  witnesses  if 
pertinent  to  the  case  and  not  for  the  mere  purpose  of 
detraction  or  abuse.  (Maulsby  v.  Reifsnyder,  69  Md. 
143.)     See  Cooley,  Principles,  8d  ed.,  209-809. 

m.    PRIVATE  PBOPEETY. 

Sec  278.  PROPERTY.— The  third  absolute  right 
is  tiiat  of  property.  According  to  Blackstone  this  con- 
sists in  the  free  use,  enjoyment,  and  disposal  by  a  per- 
son of  all  his  acquisitions,  without  any  control  or  diminu- 
tion, save  only  by  tbe  laws  of  the  land.  (1  Bl.  Coul 
188.) 
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The  same  author  suggests  that  the  origin  of  private 
property  is  probably  founded  in  nature,  but  tiiat  the 
modifications  under  which  we  at  present  find  it,  the 
method  of  coDSorving  it  in  the  present  owner,  and  of 
translating  it  from  man  to  man,  are  entirely  derived 
from  society;  and  are  some  of  t^ose  civil  advantages, 
in  exdtange  for  which  every  individmd  has  resigned  a 
paxt  of  his  natural  liberty.* 

*1  Bl,  Com.  Ids.  In  the  second  bo(&  of  his  commentaries 
Blackstone  thus  comments  on  private  propert; :  "Pleased  as  wc 
are  with  the  possession  we  seem  afraid  to  look  h&ck  to  the  means 
b;  which  it  was  acquired,  as  if  fearful  of  some  defect  in  our 
title;  or  at  best  we  rest  satiE^ed  with  the  decision  of  the  laws  in 
our  favor,  without  examining  the  reason  or  authority  upon  which 
those  laws  have  been  built.  We  think  it  enough  that  our  title 
has  been  derived  by  the  grant  of  the  former  proprietor,  by 
descent  from  our  ancestors,  or  by  the  last  will  and  testament  of 
the  dying  owner,  not  caring  to  r^ect  that  (accurately  and  strict- 
Ij  speaking)  there  is  no  foundation  in  nature  or  in  natural  law, 
why  a  set  of  words  upon  parchment  should  convey  the  dominion 
of  land ;  why  the  son  should  have  the  right  to  exclude  his  fellow 
creatures  from  a  determinate  spot  of  ground,  because  his  father 
had  done  so  before  him,  or  why  the  occupier  of  a  particnlar  field 
or  of  a  jewel,  when  lying  on  his  death-bed,  and  do  Icmger  able  to 
maintain  possession,  should  be  entitled  to  teQ  the  rest  of  the 
world  which  of  them  should  enjoy  it  after  him.  TTiese  inquiries, 
it  must  be  owned,  would  be  useless  and  even  troublesome  in  com- 
mon life.  It  is  well  if  the  mass  of  mankind  will  obey  the  laws 
when  made,  without  scrutinizing  too  nicely  into  the  reasons  of 
making  them." — 2  Bl.  Com.  2. 

Verily,  there  is  nothing  new  under  the  sun !  Tlomas  Jefferson 
was  but  reiterating  Blackstone  when  he  said  the  world  belongs  to 
the  living.  The  reformers  of  our  day  are  simply  asking,  in  perti- 
Dent  manner,  the  questions  wbicb  the  kwyers  and  statesmen  of 
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See.  274.  PROTECTION  TO  PROPERTY  AT 
COMMON  LAW. — The  common  law  is  extremely 
watchful  in  ascertaining  and  protecting  the  right  to 
property.  Magna  Charta  declared  that  no  freeman 
■hall  be  disseized,  or  divested,  of  his  freehold,  of  his 
liboties,  or  free  customs  but  by  (he  judgment  of  his 
peers,  or  by  the  law  of  the  land.  And  this  declaration 
was  enforced  by  many  subsequent  statutes  to  prevent 
the  king  from  seizing  to  his  own  use  the  goods  and 
properties  of  the  subject.  So  great  is  the  regard  of 
the  law  for  private  property,  observes  Blackstone,  that 
it  will  not  authorize  the  least  violation  of  it,  even  for 
Uie  general  good.  So  a  road  through  private  grounds 
eould  not  be  constructed  without  the  consent  of  the 
owner,  though  it  would  be  beneficial  to  the  public.  But 
the  legislature,  and  it  alone,  could  compel  the  individual 

the  past  toached  upon,  but  were  too  timid  of  tyrannical  rulers  to 
bring  to  the  front.  "The  mass  of  mankind  ore  to  obey  the  laws, 
and  not  acrutinize  too  nicely  the  reasons  of  them."  Is  thb  not  the 
maxim  of  the  money  kings  and  their  educated  tools?  An  inquiry 
into  the  reason  of  unjust  laws  is  always  troublesome,  and  reform- 
era  are  at  best  but  meddlesome  fellows!  Vested  rights,  however 
Dnjofit,  create  no  trouble  as  long  as  the  persons  injured  submit 
tamely.  Only  when  some  leader,  some  Wat  Tyler,  Cromwell,  or 
Lincoln  begins  to  reason,  and  the  masses  awake  to  a  smse  of  their 
irroDgs  through  these  same  vested  rights,  does  the  storm  come. 
As  a  result  of  the  investigation  better  conditions  arise,  and  a  new 
civilization  is  bom.  Let  the  masses  always  scrutinize  the  reason 
and  spirit  of  the  laws  and  civilization  will  keep  pace  step  by  step 
with  the  develo|Mnent  of  human  justice,  and  not  lag  a  century  or 
two  behind,  and  have  to  catch  up  by  the  drastic  means  of  revolu- 
tions aod  civil  WMS. 
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to  acquiesce  in  the  taking  of  his  property  for  public 
uses  upon  compensation  being  given  for  the  injury  sus- 
tained. The  legislature  obliges  the  individual  to  sell 
his  possessions  to  the  public  use  for  a  reasonable  price. 
(1  BL  Com.  189.) 

So  in  the  matter  of  taxes,  protection  to  private  prop- 
erty was  foimd  in  the  well-guarded  principle,  confirmed 
by  many  charters  and  statutes,  that  no  subject  could 
be  constrained  to  pay  any  aids  or  taxes,  even  for  the 
defense  of  the  realm  or  the  support  of  government,  bub 
such  as  arc  imposed  by  his  own  consent,  or  that  of  his 
representatives  in  parliament.* 

Sec.  273.  PROTECTION  TO  PROPERTY  IN 
THE  UNITED  STATES.— The  Federal  constitu- 
tion, in  the  Fifth  Amendment,  provides  that  no  person 
shall  be  deprived  of  property  without  due  process  of 
law,  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation.  And  this  restraint  is  ex- 
tended to  the  State  governments  by  the  Fourteenth 
Amendment.  The  State  constitutions  likewise  contain 
provisions  protecting  property  ri^ts.f 

*1  BL  C<HD.  140.  Under  the  subjects,  ^'Personal  Property  and 
Real  Property,"  in  succeeding  numbers  of  this  series  will  be  gWen 
a  description  of  the  various  remedies  ^ven  for  a  violation  of 
property  rights. 

t"Frivate  property  shall  ever  be  held  inviolate,  but  subservient 
to  the  public  welfare.  When  taken  in  time  of  war  or  other  pub- 
lic exigency,  imperatively  requiring  its  immediate  seizure,  or  for 
the  purpose  of  making  or  repairing  roads,  which  shall  be  open  to 
the  public,  without  diarge,  a  compensation  shall  be  made  to  the 
vwn^,  in  money,  and  in  all  other  cases,  where  private  property 
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Property  is  that  which  is  recognized  as  sudi  by  law. 
In  America  the  law  which  deterniines  what  is  property 
is  for  the  most  part  the  common  or  custtxnary  law,  to 
winth  the  statutes  make  some  adi^ions.  The  protection 
of  due  process  of  law  applies  to  acts  of  governmental 
officers  as  well  as  those  of  private  citizens.  Executive, 
ministerial  and  judicial  officers  must  act  within  the  scope 
and  authority  of  the  power  vested  in  them  by  law  or 
their  acts  will  not  be  by  due  process  of  law.  (Cooley, 
Principles,  8d  ed.  846-7.) 

Sec.  276.  SAME  SUBJECT— THE  EMINENT 
DOMAIN.— Both  Federal  and  SUte  constitutions 
recognize  that  the  private  right  of  an  individual  to  spe- 
cific property  must  jrield  to  the  enmient  domain  of  gov- 
ernment, whenever  the  public  good  requires  it.  But  to 
avoid  hardships  and  equalize  the  burden  the  owner  of 
the  property  so  taken  is  given  a  compensation,  which 
by  statute  is  usually  required  to  be  full,  just,  and  in 
money.* 

This  power  of  eminent  domain  Judge  Cooley  defines 
"as  the  lawful  authority  which  exists  in  every  sover- 
eignty to  control  and  regulate  those  ri^ts  of  a  public 
nature  which  pertain  to  its  citizens  in  common,  and  to 
appropriate  and  control  individual  property  for  the  pub- 

ahall  be  taken  for  public  ubc,  a.  compensation  therefor  shall  first 
be  made  in  money,  or  first  secured  by  a  deposit  of  money,  and 
nicli  compensation  shall  be  assessed  by  a  jury,  without  deduc- 
tion for  benefits  to  any  property  of  the  owner."  (Const.  Ohio, 
Art  1.  Sec.  19.) 

*Walker,  Am.  Law^  Sec.  €1 ;  In  re  Wells  County  Boad,  7  O. 
St  SI :  Cooley*fl  BL  Com.  I,  IMn. 
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lie  benefit,  as  the  public  safety,  necessity,  conreniatce,  or 
welfare  may  demand."  (Principles,  p.  868.)  This 
power  is  exercisable  by  either  the  Federal  or  State  gov- 
ernment, according  to  the  needs  of  government.  In  ibe 
«£ercise  of  powers  conferred  by  the  Constitution  the 
Federal  government  may  construct  piers,  fortresses, 
lighthouses,  public  buildings,  military  roads,  etc,  and 
condemn  land  for  same.  The  States  may  provide  high- 
ways, and  take  land  for  other  State  and  municipal  pur- 
poses, the  limitation  being,  that  it  be  taken  for  a  public 
purpose,  and  within  the  sphere  of  tiie  government  pro- 
viding for  it.  (Cooley,  Prin,  866;  U.  S.  v.  Gettysburg 
Elec  Ry.  Co.,  160  U.  S.  688 ;  MonongaheU  Nav.  Co.  v. 
United  SUtes,  148  U.  S.  812.) 

Sec.  277.  SAME  SUBJECT— CONTRACTS.— 
The  provisions  of  the  fundamental  law  aim  to  protect 
property  in  expectancy  as  well  as  in  possession.  Thus 
contracts,  which  are  the  chief  species  of  property  in  ex- 
pectation, are  not  to  be  impaired,  when  made  by  any 
future  State  action.  See  Vol.  2,  Cyclopedia  of  Law, 
Sec.  172, 

Sec.  278.  SUBORDINATE  RIGHTS  MEN- 
TIONED BY  BLACKSTONE.— In  addition  to  the 
three  great  primary  rights  of  personal  security,  per- 
sonal liberty  and  private  property,  Blackstone  observes 
that  the  constitution  of  England  has  established  cer- 
tain other  auxiliary  subordinate  rights  of  the  subject, 
whidi  serve  as  outworks  to  protect  and  maintain  in- 
violate the  others,  and  does  not  suifer  tiieir  enjoyment 
to  depend  upon  the  dead  letter  of  the  laws.    These  are: 
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1.  Tbe  constitution,  powers  and  privileges  of  par- 
liament, which  keep  the  legislative  power  in  due  health 
and  vigor,  and  prevent  the  enaotment  of  laws  destnic- 
live  of  general  liberty. 

3.  The  limitation  of  the  King's  prerogative,  by 
bounds  so  certain  and  notorious  that  it  is  impossible 
that  be  diould  dther  mistake  or  exceed  them  witiiout 
die  consent  of  the  people. 

8.  The  ri^t  of  appljong  to  the  courts  of  justice  for 
redress  of  injuries.  "Kvery  subject,"  according  to 
Coke,  "for  injury  done  to  him  in  bonis,  in  terris,  vel  per- 
sona, by  any  other  subject,  be  he  ecdesiastical  or  tem- 
poral, without  any  exception,  may  take  his  remedy  by 
the  due  course  of  law,  and  have  justice  and  right  for  the 
injury  done  him,  freely  without  sale,  fully  withorit  any 
denial,  and  speedily  without  delay."    (II  Inst.  f(5.) 

4.  For  any  uncommrai  injury  or  infringement  of  the 
ri^ts  before  mentioned,  vMch  the  ordinary  course  of 
law  is  too  defective  to  readi,  there  still  remains  a  fourth 
si^rdinate  ri^t,  appertaining  to  every  individual, 
namely,  the  tight  of  petitioiung  the  King,  or  either 
bouse  of  parliament,  for  the  redress  of  grievances. 

5.  The  fifth  and  last  auxiliary  right  of  the  subject, 
is  that  of  having  arms  for  their  defoise,  surtable  to  their 
condition  and  degree,  and  such  as  are  allowed  by  law. 
Which  is  a  public  allowance  of  tbe  natural  right  of  re- 
sistance and  self-preservation,  when  Ihe  sancticms  of 
society  and  laws  are  found  insufiBcdent  to  restrain  the 
violence  of  oppression.    (1  BL  C<Hn.  141-144.) 
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Sec.  279.  ADDITIONAL  SECURITIES  TO 
ABSOLUTE    RIGHTS    IN    THE    UNITED 

STATES. — Our  laws  and  institutkHis  being  largely 
borrowed  from  or  copied  after  tiiose  of  England,  a£Ford 
the  citizen  the  same  protectioiM  above  specified  by 
Blackstone.  True,  we  have  no  King  whose  prerogative 
must  be  so  nicely  bounded.  But  our  constitutions  pre- 
scribe the  nature  and  extent  of  the  executive  and  legis- 
lative power,  and  check  in  a  number  of  ways,  the  arbi- 
trary action  of  either.  The  courts  are  likewise  opai  to 
every  individual,  and  seek  to  afford  a  fitting  remedy 
for  every  species  of  injury.* 

The  First  Amendment  to  the  Federd  constitution 
makes  inviolate  by  Congress  the  right  to  peaceably  as- 
semble and  petition  for  a  redress  of  grievances.  State 
constitutions  also  protect  tbis  right  as  that  of  instruct- 
ing representatives.    (Cttno  Const.,  Art.  1,  Sec  8.) 

The  right  to  bear  arms  is  also  protected  hy  Federal 
and  State  constitutions,  and  the  Declaration,  as  we  have 
seen,  as  well  as  some  State  constafoitions,  proclaim  the 
right  of  the  people  to  alter,  reform,  or  abolish  govern- 
ment whenever  they  may  deem  H  necessary.  (U.  S. 
Const.,  2d  Amendment;  Ohio  Const.,  Art.  1,  Sees.  2-4.) 

Sec.  280.  SAME  SUB  JECT— THE  BIGHT  TO 
WORK. — ^As  noticed  in  an  earli^  section,  absolute 
rights,  Ihough  founded  in  nature,  are  dependent  up<Hi 

*"A1I  courts  shall  be  open,  and  erei;  person,  for  an  injuiy 
done  him  in  bis  land,  goods,  person,  or  reputation,  shall  have 
remedy  by  due  course  of  law,  mid  justice  administered  without  de- 
nial or  delay."    (Const.  Ohio,  Art.  1,  Sec.  16.) 
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human  laws  for  their  recognition,  and  this  recognition 
is  flevelopmental  rather  than  institutional.  We  now  se- 
cure to  some  extent  the  right  of  education  by  the  com- 
mtm  school  system,  supported  by  income  from  public 
lands  and  general  taxation.  We  protect  various  sorts 
of  intangible  property,  as  patents  and  copyrights.  We 
secure  property  rights  to  married  women.  We  have 
abolished  imprisonment  for  debt.  We  recognize  the 
claims  of  the  poor,  the  crippled,  the  blind  and  the  in- 
sane, to  support  and  care  from  the  able  portion  of  the 
public.  Are  not  these  proof  positive  of  a  developing 
humanity  and  brotherhood  whidi  demands  of  civiliza- 
tion an  addition  to  the  sum  total  of  absolute  ri^ts? 
A  further  right  is  now  bang  demanded,  it  is  the  right 
to  work. 

Under  the  head  of  "employment"  Judge  Cooley  says, 
"Every  pei^on  has  a  right  to  dioose  his  own  employ- 
ment, and  devote  his  labor  to  any  calling,  or  kt  his  op- 
tion to  hire  it  out  in  the  service  of  others.  This  is  one 
of  the  first  and  hi^est  of  all  civil  rights.  .... 
The  right  to  reside  in  a  country  implies  the  right  to 
labor  there.'  (Principles,  8d  ed.,  255-6.)  But  sup- 
pose there  is  no  occupation  or  employment  to  choose 
fromi  And  no  cme  wbo  desires  to  hire  your  servicesi 
This  is  the  condition  whidi  confronts  those  who  are 
now  dananding  the  right  to  irork.  The  competitive 
system,  through  the  instrumentality  of  machinery,  can, 
and  does,  produce  enou^  to  supply  the  wants  of  all 
without  demanding  the  services  of  all.  Those  not  em- 
ployed are  owners  or  tramps.    The  o^mer,  or  employer, 
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maintains  hk  status  by  omtrollin^  employment  and 
taxing  the  laborer  for  the  privilege  of  working;  when 
the  worker  objects  to  the  tax  levied  by  the  employer,  the 
privilege  is  denied  him,  and  he  is  at  liberty  to  join  the 
army  of  tramps  or  commit  suicade.* 

The  solution  of  the  mdustrial  problem,  we  believe, 
lies  in  the  recognition  of  the  right  to  work.  But  grant- 
ing the  right  to  work  means  that  the  State  shall  employ 
the  unemployed,  and  this  in  turn  means  public  owner- 
ship. Labor  is  property  but  one  remove,  and  is  enti- 
tled to  protection  as  property.  With  labor  as  a  pre- 
carious privilege,  capable  of  being  denied  at  the  caprice 
of  an  overbearing  plutocratic  class,  the  liberties  of  the 
masses  will  become  but  an  empty  name. 

*"It  is  admitted  by  all  thouf^tful  people  that  a  social  system 
based  on  competition  has  failed  to  provide  a  plan  whereby  all  who 
are  willing  to  work  may  work  and  live,  and  the  consequence  is 
that  in  our  country  to-day  there  is  an  evei^increasing  army  bear- 
ing the  'curse  of  the  wandering  foot.*  .  .  .  Turgot  Said: 
'God,  by  giving  man  wants,  and  making  his  recourse  to  work 
necessary  to  supply  them,  has  made  the  right  to  work  the  prop- 
erty of  every  man,  and  this  property  right  is  the  first  and  most 
sacred  right  of  all.'  .  .  .  The  right  to  work !  This  is  the 
right  that  must  be  established  and  for  whidi  we  need  a  new 
Emancipation  Proclamation."  (From  speech  by  Major  S.  M. 
Jones,  of  Toledo,  at  Cincinnati,  May  19, 1899.) 
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INTRODUCTORY. 

Sec  281.  MEANING  AND  SCOPE  OF  THE 
DOMESTIC  RELATIONS.— The  word  "domestic" 
signifies  home  or  hous^old  affairs,  including  the  fam- 
ily and  servants,  and  distinguishes  the  subject  of  Do- 
mestic Relations  from  the  other  public  or  private  ra- 
tions of  individuals  which  do  not  so  particularly  con- 
cern the  home.  As  treated  by  the  leading  text-writers 
the  subject  embraces  these  topics:  1.  Husband  and 
Wife;  2.  Parent  and  Child;  8.  Guardian  and  Ward; 
4.  Infancy;  5.  Master  and  Servant 

A  number  of  writers  do  not  make  a  separate  topic  of 
infancy,  but  the  development  of  many  new  principles 
pertaining  as  well  to  guardian  and  ward  as  to  parent 
and  diild  make  a  new  heading  under  which  these  prin- 
ciples can  be  treated  desirable.* 

Sec.  282.  AUTHORITIES.— The  authors  who 
have  written  treatises  upon  the  topics  now  generally 
known  as  the  domestic  relations  have  not  uniformly  en- 
titled their  productions  as  works  upon  the  domestic  re- 
lations, and  this  fact  is  to  be  kept  in  mind  by  the  stu- 
dent. Anvxig  the  most  available  sources  of  informa- 
tion upon  the  subject  we  note  the  following  for  the  con- 

*Schouler,  Dom.  Rel.,  Sec  1. 
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vausDce  of  the  student:  1  Blackstone's  Commentaries 
422-466;  2  Kent's  Commentaries,  Lectures,  26-82; 
Reeve's  Domestic  Relations;  Schouler's  Domestic  Re- 
lations; Bingham's  Infancy  and  Coverture;  Browne's 
Domestic  Relations;  Bishop's  Marriage,  Divorce  and 
Separation;  Schouler's  Husband  and  Wife;  Wood's 
^Slaster  and  Servant;  Field's  Law  of  Infants.  Refer- 
ence will  be  made  in  the  present  treatise  to  these  au- 
thorities, and  to  such  leading  caaes  as  best  express  the 
general  doctrine  upon  these  various  topics.  Where  pos- 
sible the  students  should  read  the  cases  and  examine 
such  of  the  above  authorities  as  may  be  accessible. 
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HUSBAND  AND  WIFE. 


CHAPTER  I. 

OF  THE  CKEATION  OF  THE  MABITAI.  RELATION. 

Sec.  288.  MARRIAGE  DEFINED.— Marriage 
is  sometimes  spoken  of  as  a  contract,  made  in  due  form 
of  law,  by  which  a  man  and  a  woman  reciprocally  en- 
gage to  live  with  eadi  other  during  their  joint  lives,  and 
to  discharge  toward  each  other  the  duties  imposed  by 
htw  on  the  relation  of  husband  and  wife.* 

Our  law,  says  Blackstone,  considers  marriage  in  no 
other  lifi^t  than  as  a  civil  contract.  It  treats  an  unlaw- 
ful marriage  not  as  a  sin,  but  merely  as  a  civil  incon- 
venience. The  law  treats  marriage  as  it  does  all  other 
contracts,  allowing  it  to  be  good  and  valid  in  all  cases 
where  the  parties  at  the  time  of  making  it  were,  first, 
willing  to  c<Hitract;  secondly,  able  to  contract,  and 
third,  did  contract,  with  the  proper  forms  and  solemni- 
ties required  by  law.    (1  Com.  488.) 

Sec.  284.  NATURE  OF  THE  CONTRACT.— 
Iliou^  marriage  is  considered  as  a  civil  contract,  it  has 
some  incidents  whidi  make  of  it  a  particular  species  of 
contract,  or,  rather,  a  "domestic  relation  resulting  from 

*Boav.  Law  Die,  "Marriage;"  Schoul.  Dom.  Rel.,  Sec.  IS. 
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contract."  Thus  the  promise  to  marry  is  not  within  the 
statute  of  frauds,  and  need  not  be  stamped  when  in 
writing.  No  bill  in  equity  or  otiier  proceeding  lies  to 
compel  the  specific  performance  of  the  promise,  though 
damages  may  be  recovered  for  the  breach.  So  contracts 
in  restraint  of  marriage  and  in  procuration  of  marriage 
are  void,  as  against  the  policy  of  the  law.  The  rela- 
tion, thou^  formed  by  mutual  consent,  cannot  be  thus 
dissevered;  parties  once  married  can  only  be  separated 
by  death,  or  a  solemn  divorce  granted  by  the  general  or 
special  ordinance  of  the  legislature.  The  capacity  of 
the  contracting  parties  is  more  carefully  regulated  than 
in  other  species  of  contracts.* 

Sec.  285.  THE  EXECUTORY  AGREEMENT 
TO  MARRY. — The  agreement  to  marry  is  quite  dis- 
tinct in  its  nature  and  consequences  from  that  natural 
consent  to  present  marriage  which  results  in  the  mari- 
tal status.  It  is  a  mere  executory  contract  founded 
upon  a  consideration,  which  consideration  in  most  cases 
is  the  mutui^  promises  of  Uie  parties,  and  is  governed 
^gely  by  the  same  rules  as  other  contracts.  It  differs 
from  other  contracts  because  tiie  parties  must  be  per- 
sons competent  to  enter  into  the  contract  of  marriage 

'Cooler's  Bl.  Com.  I,  4S8ii;  Schoul.  Dom.  Rel.,  Sec.  IS. 

"Marriage  is  the  imion  of  one  man  and  one  w(Hnan  so  loag  as 
they  both  shall  live,  to  the  exclusion  of  all  others,  by  an  obliga- 
tion which  during  that  time  the  parties  cannot,  of  their  own  voli- 
tion and  act,  dissolve,  but  which  can  be  dissolved  only  bj  author- 
ity of  the  state."  (Perkins,  J.,  in  Roche  v.  Washington,  19  Ind. 
57.) 
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and  must  act  in  good  faith,  and  without  detsption  or 
fraud.  So  ill  conduct  in  one  of  the  parties  prcwoised  or 
engaged  to  maxry,  of  a  nature,  and  to  a  degree  not  quite 
definable,  yet  far  less  than  would  be  required  for  a  di- 
vorce after  marriage,  will  justify  the  other  in  breaking 
tiie  contract,* 

The  oontoact  to  marry  must  be  mutual,  that  is,  there 
must  have  been  an  intention  to  enter  into  an  agree- 
ment, as  by  an  offer  and  acceptance.  But  this  contract 
may  be  proven  from  the  circumstances  usually  attend- 
ing an  engagement,  and  the  acceptance  may  be  im- 
plied. The  contract  is  not  within  the  statute  of  frauds, 
and  is  valid  though  not  to  be  performed  within  a  year. 
Mutual  promises  are  sufficient  consideration,  but  a  con- 
'traet  founded  upon  an  immoral  consideration  would  be 
void.  This  ccmtract,  when  properly  made  between  capa- 
ble parties,  is  binding,  and  either  party  has  an  action 
for  damages  against  the  party  refusing  to  carry  ouC  the 
ooDtract-t 

Sec.  286.  SAME  SUBJECT— BREACH  OF 
PROMISE. — The  well-known  and  much-abused  action 
of  breach  of  promise  results  from  the  failure  of  one  of 
the  parties  to  fulfill  the  executory  agreement  to  marry. 
The  action  is  sustainable  by  a  man  agamst  a  woman, 

*The  contract  to  marr;  is  (be  mutual  agreement  of  a  man  and 
woman  to  become  husband  and  wife.  It  precedes  marriage,  is  not 
s  part  of  the  marriage,  and  has  no  ^ect  upon  its  validity, 
(Bishop,  Mar.  &  DIt.,  Sec.  82.) 

t4  Mo.  App.  99 ;  58  Mass.  H5 ;  Cooley,  B1.  Com.  I,  48Sn,  and 
cases  there  cited.    Wetmwe  v.  Mell,  1  Ohio  St  26. 
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but  it  is  usually  tiie  woman  that  aslis  this  pecuniary  con- 
solation.   (1  Salk.  24;  5  Mod.  511.) 

The  party  ready  to  perform  may  request  perform- 
ance, and  offer  to  perform  the  contract  before  bringing 
the  action.  But  this  is  not  necessary  on  the  part  of  Uie 
woman  if  a  time  has  been  fixed  for  carrying  out  the 
agreement,  or  a  reasonable  time  has  elapsed  since  tiie 
mutual  promises,  and  she  is  ready  and  willing.  (64 
Ind.  567;  Turner  v.  Baskin,  2  West.  L.  M.  98;  11  Ala. 
85.)  The  fact  that  the  party  in  default  is  incapable  of 
carrying  out  the  agreement,  as  where  already  married, 
is  no  defense,  if  the  plaintiff  was  ignorant  of  that  fact 
when  the  promise  was  made.  (106  Mass.  889.)  And 
the  injured  party  may  sue  at  once  without  waiting  for 
tbe  time  of  performance,  or  make  any  offer  or  demand. 
(27  Mich.  217.)  But  where  the  incapacity  to  perform 
the  agreement  is  known,  to  both  parties  before  the  mak- 
ing of  the  agreement,  neither  party  is  actionable.  (68 
111.  99.)  So  where  both  parties  are  ignorant  of  the  in- 
capacity, or  it  arises,  without  fault,  after  the  agreement, 
as  mental  incapacity,  the  contract  is  void.  (Chitty  on 
Cont.  795.) 

Sec  287.  SAME  SUBJECT— EXCUSING 
THE  BREACH  OF  CONTHACT.— If  a  man 
promises  to  marry  a  woman,  having  reascm  to  suppose 
the  intended  is  drnste,  and  she  encourages  bim  so  to  be- 
lieve, when  in  reality  she  is  not,  it  is  such  a  fraud  as  will 
justify  ft  refusal  to  perform  the  contract.  (8  Bing. 
(N.  C.)  54;  112  Pa.  St.  44.) 

If  parties  release  each  other  from  the  Migagement 
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neither  can  bring  an  action  for  breach  of  promise.  ( 100 
Mass.  S58.)  So  a  cessation  of  interoourse  and  corre- 
spondence may  evidoice  such  release. 

When  the  action  is  maintainable  the  plaintiff  is  en- 
titled to  damages  for  the  mental  suffering,  mortifica- 
tion and  pain  resulting  from  the  defendant's  failure  to 
perform,  also  to  punitive  damages  in  case  of  seduction. 
(57  Tex.  215.)  Infancy  of  the  defendant  at  the  time 
the  promise  was  made  is  a  good  defense.  (Rush  t. 
Wick,  31  O.  St.  521.) 

Sec.  288.  VOID  AND  VOIDABLE  MAR- 
RIAGES.— The  words  void  and  voidable  are  fre- 
quently used  in  relation  to  marriages,  and  it  is  import- 
ant to  understand  at  the  outset  the  distinction  in  ef- 
fects and  consequences  between  a  void  and  voidable  mar- 
riage. A  void  marriage  is  a  mere  nullity,  and  its  valid- 
ity may  be  impeached  in  any  court,  directly  or  collater- 
ally, and  whether  the  parties  be  living  or  dead.  A  void- 
able marriage  is  valid  for  all  civil  purposes  until  a  com- 
petent tribunal  has  pronounced  the  sentence  of  nullity, 
upon  direct  proceedings  instituted  for  the  purpose  of 
setting  the  marriage  aside.  Voidable  marriages  once 
set  aside  are  treated  as  void  from  the  beginning  (ab 
initio),  and  are  no  more  protection  to  the  parties  or  their 
issue  than  void  marriages;  but  sudi  suit  of  nullity  must 
have  been  cozK^uded  in  the  lifetime  of  both  parties,  or  it 
will  fail,  and  the  union  be  treated  as  lawful  from  its  in- 
ception. Modem  statutes  tend  to  treat  defective  mar- 
riages as  voidable  rather  Ihan  void,  and  further  to  mod- 
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ify  the  doctrine  that  a  sentence  of  nullity  makes  a  void- 
able marriage  void  from  the  beginning.* 

Sec.  289.  ELEMENTS  ESSENTIAL  TO  A 
VALID  MARRIAGE.— To  constitute  a  perfect  mar- 
riage, "the  contracting  parties  should  be  two  persons  of 
the  opposite  sex,  without  disqualification  of  blood  or 
condition,  both  mentally  competent  and  physically  fit 
to  discharge  the  duties  of  the  relation,  neither  of  them 
being  bound  by  a  previous  nuptial  tie,  neither  of  them 
withholding  a  free  assent;  and  the  expression  of  their 
mutual  assent  should  be  substantially  in  accordance 
with  the  prescribed  forms  of  law."  (Schoul.  Dom.  Bel., 
Sec.  15.) 

These  being  the  essentials  of  marriage,  we  shall 
speak,  in  turn,  as  does  Scbouler,  of  eadi  of  the  follow- 
ing topics:  1.  Relationship  as  a  disqualification;  2. 
Civil  or  social  condition;  8.  Mental  capacity;  4.  Physi- 
cal capacity;  5.  Proper  age;  6.  Prior  marriage;  7. 
Force,  fraud  and  error;  8.  Proper  celebration  of  the 
marriage  as  prescribed  by  law. 

Sec.  290.  RELATIONSHIP  AS  A  DISQUAL- 
IFICATION.— ^Relationship  is  either  by  ocais^nguin- 
i^  or  affinity.  Consanguioity  is  blood  relatimship,  or 
tiie  connection  imputed  to  persons  having  a  common  an- 
cestor. Affinity  is  a  relationship  resulting  from  mar- 
riage, as  between  the  husband  and  the  blood  relations 


*Schoul.  Dom.  Re].,  Sec.  14;  Stimscm,  Am.  Stat.  Law,  Sec 
6116. 
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of  the  wife,  or  betwe«i  ttie  wife  and  the  blood  relations 
of  the  'husband.* 

Marriages  between  near  relatives  have  quite  gener- 
ally been  forbidden  among  civilized  nations  as  unclean 
and  mcestuous.  Such  marriages  are  also  forbidden  by 
liie  Mosaic  law.  There  can  be  little  doubt  but  that 
sash  prohibitions  are  well-grounded  in  reascm,  and  neces- 
sary to  protect  public  morals  and  health,  the  difficulty 
arises  in  fixing  a  reasonable  limit  to  the  prohibition,  and 
in  deciding  whether  relationship  by  a&iity  as  well  as 
by  consanguinity  shall  disqualify.  Ecclesiastical  courts 
at  one  time  in  England  extaided  the  prohibitions  to  the 
seventh  canonical  degree;  whidi  restraint  became  so  in- 
toleriAle  as  to  demand  a  statutory  modification.  (82 
Hen.  VIII,  c  88.)  Tins  statute,  which  is  still  essen- 
tially in  force  in  England  and  America,  prohibits  all 
marriages  nearer  tiian  first  cousins,  and  reduces  the  pro- 
hibitions to  the  third  degree  of  civil  reckoning,  ascend- 
ing or  descending.  The  prohibitions  of  this  statute  ex- 
tend to  illegitimate  children,  and  to  half-blood  relations. 
The  principles  of  this  statute  are  recognized  in  the 
United  States,  but  have  been  re-enacted  in  State  stat- 
utes, and  modified  to  some  extent.  Thus  marriage  be* 
tween  unde  and  niece,  or  between  aunt  and  nephew, 
are  forbidden  in  some  States.  (Harrison  v.  State,  22 
Md.  468.)  And  in  Ohio,  Indiana,  Nevada  and  Illinois 
persons  more  nearly  related  tlian  second  cousins  may 

•«  Bl.  Com.  SM-6 ;  Abbott's  Law  Diet,  "Coiuaaguinitj"  and 
"AiBnity." 
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not  many.*  (Rev.  Stat.  Ohio,  Sec.  6884;  Stimson  Am. 
Stat.  Law,  Sec.  6111.) 

The  English  law  regards  affinity  as  an  impediment 
equally  with  consanguinity,  and  enforces  the  rule  though 
tiie  marriage  constituting  ^e  relatitai  has  ended  by  death 
or  divorce.  So  in  England  a  man  may  not  marry  his 
deceased  wife's  sister,  but  this  rule  has  never  obtained 
in  the  United  States.  (Blodget  v.  Brinsmaid,  D  Vt. 
27.)  But  by  statute  in  the  various  States,  affinity  as 
applied  in  a  lineal  direction  constitutes  a  bar  to  mar- 
riage, thus  a  man  may  not  marry  his  father's  widow, 
nor  a  woman  her  husband's  son.  And  a  man  may  not 
marry  a  son's  widow  and  conversely. 

Marriages  within  the  prohibited  degrees  are  consid- 
ered void  in  some  States,  in  otiiers  parties  sue  for  a 
decree  of  nullity.  At  common  law  the  issue  of  su<di 
marriages  are  illegitimate.  (Harrison  v.  State,  22  Md. 
468;  2  Kent  Com.  88-4.) 

Sec.  291.  CIVIL  OR  SOCIAL  POSITION  AS 
A  DISQUALIFICATION.— At  common  law  neither 
race,  color  nor  social  position  was  an  impediment  to  mar- 
riage. While  social  position,  religion,  etc.,  are  no  bar 
to  marriage  in  the  United  States,  yet  by  statutes  in  some 
States  marriages  between  diiferent  races  are  forbidden, 
as  between  a  black  and  a  white,  a  vriutG  and  an  Indian, 
or  a  white  and  a  Chinese.  Sudi  marriages  are  called 
miscegenation  (mixing  races)  and  are  puni&able  in  the 


*Schoul.  Don).  Bel.,  Sec.  16 ;  I  Bish.  Mar.  &  Div.,  5  ed..  Sees. 
SIS,  817. 
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States  forbidding  them.  Such  legislaticn  is  not  con- 
trary to  the  Federal  constitution.  (Browne,  Dom.  Rel. 
8;  State  v.  Gibson,  86  Ind.  88»;  Pace  v.  State,  106  U. 
S.  588;  State  v.  Jackson,  80  Mo.  175.) 

Sec.  292.  MENTAL  CAPACITY.— The  mar- 
riage relation  is  founded  upon  the  consent  of  the  par- 
ties,  and  this  consent  cannot  be  given  by  one  incapable  of 
appreciating  the  nature  of  the  relation.  (Turner  v. 
Meyers,  1  Hag.  Con.  414.)  No  one  can  contract  a  valid 
marriage  unless  capable  at  the  time  of  giving  an  intel- 
ligent consent;  hence  the  marriage  of  idiots,  lunatics, 
and  all  others  v^o  have  not  t^e  use  of  tbeir  understand- 
ing at  the  time  of  the  union  are  treated  as  void.  (Scfaou- 
ler,  D.  Rel.,  Sec  18.) 

Every  case  of  mental  incapacity  stands  on  its  own 
merits,  and  so  far  as  a  test  can  be  provided  it  is,  that 
the  party  must  have  sufficient  intelligence  to  understand 
the  nature  of  the  marriage  contract,  and  to  perform  the 
duties  and  responsibilities  it  creates.  (Ward  v.  Dula- 
ney,  28  Miss.  410;  Atkinson  v.  Medford,  46  Me.  510.) 
So  mere  weakness  of  mind,  or  eccehtricities  of  ocmduct 
are  not  suiBdent  to  invalidate  the  marriage.  ( SmiUi  v. 
Smith,  47  Miss.  211.) 

The  disability  must  have  existed  before  the  time  of 
tfae  ceremony,  and  have  been  unknown  to  the  party  ccm- 
tracting.  Imanity  accruing  after  marriage  is  not  a 
cause  for  divorce,  and  nothing  whidi  is  a  consequence  of 
it  can  be.  (Powell  v.  Powell,  18  Kans.  87;  82  Ind.  146 ; 
Nonemacher  v.  Nonemadier,  159  Pa.  St.  684.) 

Drunkenness,  which  is  analogous  to  insanity,  is  treated 
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as  temporary  insanity,  and  if  at  the  time  of  the  union, 
the  party  was  in  a  state  of  delirium  tremens,  or  unable 
to  understand  the  act  of  marriage,  such  marriage  is  in- 
valid. Deaf  and  dumb  persons,  formerly  classed  as 
idiots,  may  now  marry.  So  deafness,  blindness,  etc, 
are  not  treated  as  incapacities,  and  a  marriage  during  a 
lucid  interval  by  a  lunatic  is  valid,  but  query,  if  a  com- 
mission of  limacy  remains  unrevoked.  (SchouL,  Dom. 
Rel..  Sec.  18.) 

Mental  incapacity  generally  renders  tbe  marriage 
void,  and  it  may  be  impeadied  directly  or  collaterally, 
but  by  statute  many  States  require  a  sentence  of  nul- 
lity, and  treat  the  marriage  as  voidable  only.  So  by 
statute,  after  sentotce  of  nullity,  liie  children  may  be 
dedared  the  legitimate  offspring  of  the  party  legally 
competent  to  marry.  (2  Kent  Com.  76;  1  Bish.  Mar.  & 
X>iT.,  5th  ed..  Sees.  186-142.) 

Sec  298.  PHYSICAL  CAPACITY.— Physical 
incapacity,  or  impotence,  existing  at  the  time  of  the 
marriage,  will  render  it  invalid.  (Powell  v.  Powdl,  18 
E&ns.  S71;  Morrell  v.  Morrell,  24  N.  Y.  Supr.  824.) 

By  physicd  capacity  is  meant  simply  that  the  sexual 
organization  of  both  parties  shall  be  complete.  So  mere 
barreimess  or  incapacity  of  conception  constitutes  no 
legal  incapadty;  nor  a  physical  defect  which  does  not 
interfere  with  copulation;  nor,  indeed,  any  disability 
which  is  curable.  (Sdhoul.,  Dom.  ReL,  Sec  19;  1  Hag. 
Con.  528.)  So  if  a  man  knowingly  marries  a  woman 
past  tiie  child-bearing  age,  he  cannot  have  the  marriage 
annulled  on  the  ground  of  impotmoe.    To  set  aside  a 
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marriage  cm  this  ground  the  decree  of  a  competent  court 
abouid  be  invoked. 

See.  294.  PROPER  AGE.— Infancy  or  non-age  is 
presumed  to  affect  the  mental  and  physical  capacity  of 
parties,  and  hence  is  an  impediment  to  a  valid  marriage. 
The  common  law  fixed  iiie  marriageable  age  at  fourteen 
for  males,  aiud  twelve  for  females,  and  this  age  was  also 
regarded  as  the  age  of  puberty.  Our  State  statutes 
have  variously  determined  this  age,  ranging  from  four- 
teen to  eighteen  for  males,  and  twelve  to  sixtran  for  fe- 
males. Marriages  between  perscais  who  have  attained 
these  ages  are  valid,  but  if  one  or  both  of  the  parties  are 
within  such  age,  the  marriage  may  be  avoided  by  either 
party  cm  reaching  the  statutory  age.  (1  Bishop,  Mar. 
&  Div.,  Sec.  149.) 

But  on  reaching  the  required  age,  continued  inter- 
course, or  sli^t  circumstances  indicating  the  intention 
of  the  parties  to  ratify  the  marriage,  will  complete  it, 
and  no  new  ceremimy  is  required.  So  the  disafifirmance 
may  be  with  or  without  judicial  sentence.  (Scfaoul., 
Dom.  Rel.,  Sec.  20.)  And  false  representations  by  the 
infant  as  to  his  age  does  not  estop  him  from  annulling. 
(Eliot  V.  Eliot,  81  Wis.  295.)  The  marriage  is  neither 
void  nor  voidable,  strictly  speaking,  but  indioate  and 
imperfect  until  either  ratified  or  disaffirmed. 

Sec  296.  PRIOR  MARRIAGE  UNDIS- 
SOLVED DISQUALIFIES.— Where  a  valid  mar- 
riage exists,  a  marriage  contracted  by  either  party  to  it 
is  void.  (2  Kent  Com.  79.)  And  the  guilty  party  is 
sidiject  to  criminal  prosecution  for  bigamy.     (Rev. 
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Stat.  Ohio,  Sec.  7018.)  Polygamous  or  bigamous  mar- 
riages are  prohibited  in  all  of  the  States,  imd,  tiiough 
tolerated  in  Utah,  were  never  sanctioned.  (Reynolds 
V.  U.  S.,  98  U.  S.  145.) 

To  make  tiie  second  marriage  invalid  &e  first  must 
have  been  binding  in  all  respects.  (Bruce  v.  Burke,  2 
Add.  Ec.  471.)  In  the  absence  of  statute,  nothing  but 
death  or  divorce  dissolves  the  first  marriage  so  as  to 
enable  the  parties  to  marry  again.  The  second  mar- 
riage being  void,  the  incidents  of  a  valid  marriage  do  not 
follow,  and  unless  the  statute  relieve,  the  children  are 
illegitimate.  (4  Bl.  Com.  164;  Glass  v.  Glass,  114 
Mass.  368.)  By  statute,  where  the  subsequent  mar- 
riage is  contracted  in  tbe  errcmeous  belief  that  the  other 
spouse  is  dead,  the  ciiildren  may  be  declared  legitimate, 
and  the  party  relieved  of  criminal  consequences. 
(Schoul.,  Dom.  Rel.,  Sec.  21;  Stimson,  Am.  Stat  Law, 
Sees.  6112-6.) 

Where  State  statutes  prohibit  the  guilty  party, 
though  divorced,  from  marrying  again  for  a  limited 
time  or  diuing  the  life  of  the  innocent  spouse,  a  mar- 
riage within  the  State  would  be  void,  but  it  is  held  that 
a  marriage  contracted  by  the  party  without  the  State, 
though  for  the  purpose  of  evading  the  prohibition,  is 
valid  (Thorp  v.  Thorp,  90  N.  Y.  602) ;  but  otherwise 
where  there  is  a  specific  statute  to  the  contrary.  (Van 
Voorhis  V.  Brintnall,  86  N.  Y.  18.) 

Sec.  296.  FORCE,  FRAUD  OR  ERROR  MAY 
INVALIDATE  A  MARRIAGE.— Force  implies  a 
physical  constraint  of  the  will;  fraud,  some  deception 
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changing  the  natural  state  of  the  will;  and  error,  one  or 
both  of  these  factors,  influencing  the  person's  free  will. 
In  each  of  these  cases,  tiiere  being  no  mutual  consmt, 
a  marriage  so  brought  about  is  invalid.  (Schoul.,  Sec. 
28.).  What  amoimt  of  force  will  invalidate  depends 
upon  tiie  circumstances,  and  varies  with  tiie  condition 
and  situation  of  the  parties,  the  general  rule  being  that 
an  amount  of  force  sufficient  to  overcome  one's  free  will 
and  inspire  terror  will  render  the  marriage  null.  (Bifdi. 
Mar.  &  Div.,  Sec.  211;  Harford  v.  Morris,  2  Hag. 
Con.  428;  Lyndon  v.  Lyndcn,  69  IIL  48.)  A  person 
forced  to  marry  while  under  «n  illegal  arrest  may  avoid 
the  marriage,  but  one  who  marries  by  the  advice  of  mag- 
istrate while  under  arrest  for  bastardy,  in  order  to  es- 
cape prosecutiim  or  imprisonment,  will  be  bound.  (Jack- 
son v.  Winne,  7  Wend.  (N.  Y.)  47;  Smitt  v.  Smith,  51 
Mich.  607;  Bish.  Mar.  &  Div.,  Sec.  312.) 

It  is  said  that  fraud  to  vitiate  a  marriage  must  go  to 
tile  very  essence  of  the  contract.  So  a  fraud  that  would 
justify  breakmg  the  engagement  to  marry  may  not  be 
sufficiait  to  avoid  the  marriage.  This  relation  involves 
too  many  interests  to  be  disturbed  for  trifles.  So  fraud 
concerning  matters  aoddental  in  their  nature,  as  char- 
acteri  fortune,  temper,  social  position,  and  the  like,  not 
being  essential  to  the  marriage  relation,  will  not  affect 
the  validity  of  the  marriage.* 

•S  Kent  Com.  77.  "Caveat  emptor  it  the  hanh  but  necesaary 
maxim  of  the  lav.  Lore,  however  indispeiiBable  in  an  esthetic 
sense,  is  b;  no  means  a  legal  essential  to  marriage ;  simpt;  because 
it  cannot  be  weighed  in  the  scales  of  justice.     So,  too,  all  such 
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Tbou^  the  woman  is  undiute  to  the  extent  of  a 
prostitute,  axA  has  lepresented  herself  diaste  to  her 
intended  husband*  yet  it  is  not  fraud  that  will  avoid  the 
marriage.  (Leavitt  r.  Leavitt,  18  Mich.  452.)  But 
wiiere  the  woman  was  pregnant  by  anoUier  man  at  tlie 
time  of  marriage  and  concefded  the  fact,  and  soon  after 
marriage  was  delivered  of  a  child,  the  husband  was  al- 
lowed to  avoid  the  marriage.  (Reynolds  v.  Heynolds, 
8  Allen  (Mass.)  605.)  But  see  Foss  t.  Foss,  12  Allen 
26.    Ctmtra,  Long  v.  Lcmg,  77  N.  C.  804. 

When  the  party  wronged  by  fraud  or  duress  has 
learned  of  the  fraud,  or  is  freed  from  the  constraint,  he 
or  she  may  disajffirm  the  marriage  or  by  subsequent  co- 
habitation affirm  it  (Scott  v.  Schufeldt,  S  Paige  (X. 
Y.)  48.) 

Error  to  invalidate  a  marriage  must  reach  the  es* 
sentials,  and  one  marrying  a  poor  person  believing  tlie 
party  to  be  rich  is  nevertheless  bound.  But  where  an- 
other individual  is  substituted  for  the  one  actually  ac- 
cepted, or  a  person  is  imwittingly  entrapped  into  a  mar- 
riage ceremony,  such  marriage  may  be  repudiated. 
(Bish.  Mar.  &  Div.,  Sec  204;  Clark  v.  Field,  18  Vt. 
460;  MoClurg  v.  Terry,  21  N.  J.  Eq.  223.) 

Sec.  297.  PROPER  CELEBRATION  OF  THE 
MARRIAGE. — By  the  common  law,  marriage  being 

Dt&tteTB  are  peculiarly  within  the  knowledge  of  the  parties  them- 
selvec,  and  they  ore  put  upon  reasonable  ioquirj."  SchouL  Dom. 
Rel.,  Sec.  SS.  In  Lewis  t.  Lewis,  44  Minn.  124,  it  is  held  that 
concealment  by  a  woman  that  she  was  a  kleptomaniac  was  no 
fraud  as  to  essentials.    Sm  Todd  v.  Todd,  149  Pa.  St  60. 


Digit  zed  by  Google 


HUSBAND  AND  WIFE.  6i 

a  civil  contract  founded  upon  the  consent  of  the  po^ 
ties,  no  legal  forms  or  religious  solemnities  were  re- 
quired, and  no  special  mode  of  proof.  (2  Kent  Com. 
86-7.)  Schouler  thinks  that  hatred  of  Popish  ceremony 
and  ritualism,  ipviiich  treated  marriage  as  a  sacrament, 
accounts  in  part  for  the  civil  contract  theory  of  mar- 
riage.   (Dom.  Rel.,  Sec.  18.) 

Hence  at  common  law  and  in  iiie  absence  of  dvil 
requirements  a  marriage  mi^t  result  without  formali- 
ties, or  at  least  other  than  those  required  of  the  parties 
as  evidence  of  their  assent  to  the  marriage  contract. 
(Dyer  v.  Brannock,  66  Mo.  891 ;  Hutdiins  v.  KimmeU, 
31  Mich.  126.)  Two  ways  are  specified  for  giving  this 
assent:  First,  "per  verba  de  presenti,"  as  I  do  take  you 
for  my  wife,  and,  I  do  take  you  for  my  husband,  with 
or  without  inunediate  cohabitation;  second,  "per  v^ba 
de  futuro,  cum  copula,"  as,  I  will  take  you  for  my  wife 
or  husband  in  the  future,  followed  by  cohabitation.  In 
the  latter  case  the  copula  is  no  part  of  the  marriage,  but 
may  serve  to  some  extoit  as  evidence  of  it.  (Port  v. 
Port,  70  111.  484.) 

Words  of  presrait  agreement  to  become  husband  and 
wife,  the  assent  being  evidenced  by  certain  formalities, 
and  followed  by  sexual  connection,  create  the  marriage 
relation;  first,  by  the  law  of  nature  (1  Hag.  Con.  216) ; 
second,  by  the  canonical  law  prior  to  the  Council  of 
Trent  (Dalrymple  v.  Dabrymple,  2  Hag.  Con.  54) ; 
third,  by  the  English  common  law  (Quew  v.  Willis,  10 
C.  &  F.  584) ;  fourth,  by  the  decision  of  the  United 
States  Supreme  Court  (96  U.  S.  76) ;  fifth,  by  the  law 
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of  sovereign  States  (Hutdiins  v.  Kimmel,  31  MidL 
126). 

In  a  few  States  it  is  held  that  mere  verba  de  future, 
tliough  followed  by  cohabitation,  does  not  CMistitute  a 
valid  marriage.*  (Cheney  v.  Arnold,  16  N.  Y.  845; 
Peck  V.  Feck,  12  R.  I.  485.)  But  as  a  rule  nothing  is 
necessary  to  create  the  status  of  marriage  save  the  sim- 
ple agreement  of  two  marriageable  persons  to  become 
husband  and  wife,  the  status  being  assumed  at  the  time 
of  the  assent.    (Bish.  Mar.  &  Div.,  Sec.  227.) 

Sec.  298.  SAME  SUBJECT— STATUTORY 
FORMALITIES.— Though  by  the  law  of  nature  and 
reason  there  is  no  need  of  marriage  formalities  beyond 
the  evidenced  assent  of  the  parties,  yet  by  statute,  for- 
malities may  be  required  and  made  necessary  to  a  valid 

•The  words  of  promise  must  not  only  be  uttered  but  also  with 
matrimonial  intent.  So  a  betrothal  followed  by  copulation  does 
not  make  this  informal  marriage  a  legal  one,  in  a  case  where  the 
parties  awaited  a  formal  ceremony  and  did  not  agree  to  become 
husband  and  wife  without  it.     (Peck  v.  Peck,  12  R.  I.  485.) 

"If  a  woman,  in  surrendering  her  person  to  a  man,  is  con- 
scious that  she  is  committing  an  act  of  fornication  instead  of 
consunmiating  an  informal  marriage,  the  copula  cannot,  for  her 
sake,  be  connected  with  any  previous  words  of  promise  so  as  to 
constitute  a  marriage.  (  Port  v.  Port,  70  III.  484. )  And  a  union 
once  originating  between  a  man  and  woman,  purely  illicit  in  its 
character,  and  voluntarily  so,  there  must  appear  some  formal  and 
explicit  agreement  between  the  parties  thereto,  or  a  marriage  cere- 
mony, or  some  open  and  visible  change  in  their  habits  and  rela- 
tions, pointing  to  honest  intentions,  before  their  alliance  can  be 
regarded  as  converted  into  either  a  formal  or  informal  marriage." 
(Schoul.  Dom.  Rel.,  6th  ed.,  p.  49,  and  cases  cited.) 
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legal  marriage.  Peculiar  forms  and  ceremonies  hare 
diaracterized  marriages  among  all  nations,  and  these, 
though  as  dissimilar  as  can  be  imagined,  have  tended  to 
bea)me  religious  in  character.  The  ecclesiastics,  who 
have  had  a  controlling  influence  in  many  English  laws, 
have  from  the  first  sou^t  to  strengthen  tbeir  own  in- 
fluence by  making  tius  universal  relaticm  strictly  a 
diurdi  function.  The  Lord  Hardwicke  Act,  of  26  Geo. 
II,  was  to  annul  the  common  law  which  ran  counter  to 
the  desires  of  ambitious  diurchmen,  and  provided  that 
all  marriage  ^ould  be  solemnized  in  a  pu'ish  church, 
witli  previous  publication  of  the  banns,  and  unless  so 
solemnized  were  void,  unless  a  specif  license  had  been 
granted.  The  harsh  act  was  subsequently  amended  to 
allow  a  civil  ceremonial  before  a  register.  This  law, 
though  not  a  part  of  our  common  law,  has  so  moulded 
statute  and  custom  as  to  make  either  a  church  or  a  civil 
marriage,  before  a  designated  officer,  the  usual  mar- 
riage celebration.    (Schoul.,  Dom.  Rel.,  Sec.  28.) 

In  1844  the  question  whether  a  common  law  mar- 
riage without  religious  ceremony  was  valid,  went  to  the 
House  of  Lords  and  resulted  in  an  equal  division 
(Queen  v.  Willis,  10  C.  &  F.  584.)  And  the  Supreme 
Court  of  the  United  States  divided  upon  the  same  ques- 
tion in  Jewell  t.  Jewell,  1  How.  219.  But  the  gener- 
ality of  State  courts  have  upheld  the  informal  marriage 
against  even  legislative  provisions  for  a  formal  celebra- 
tion.* And  the  Supreme  Court,  endeavoring  to  harmon- 

*It  IB  an  evidence  of  the  good  sense  of  American  legislators, 
uid  their  belief  in  the  efficacy  of  democratic  customs,  that  the 
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ae  the  rules  of  States  and  recognize  marriage  as  a  mat- 
ter of  common  right,  decided  in  Meister  t.  Moore,  96 
U.  S.  76,  that  unless  the  local  statute  which  prescribes 
regulati<»is  for  the  f onual  marriage  ceremony  positively 
directs  that  marriages  outside  of  its  provisions  shall  be 
deemed  void,  the  informal  marriage  by  words  of  present 
promise  must  be  pronounced  valid,  iiiough  the  statute  is 
contravened.    (SchouL,  Dom.  ReL,  5th  ed..  Sec  29.) 

The  necessity  of  formalities  to  the  validity  of  the 
marriage  ceronony  depends  upoa  tJie  law  of  the  State 
or  country  where  the  marriage  is  contracted.  (Story, 
Confl.  Laws  121-4.)  To  decide  whether  in  a  given 
State  formalities  are  e^ential,  reference  must  be  made 
to  the  primary  laws  And  to  the  statute  laws.  If  the  pri- 
mary laws  require  no  foimalities,  a  statute  requiring 
formalities  will  not  be  held  to  afiFect  the  validity  of  a 
marriage  executed  without  them,  unless  it  expressly  re- 
fers to  sudi  formalities,  and  expressly  makes  their  omis- 
sion invalidate  the  marriage.  (1  Robertson,  £c  Law, 
804.)  So  where  a  State  forbids  solemnization  without 
a  licoise,  yet  in  the  absence  of  a  clause  of  nullity,  the 
marriage  without  it  is  valid.  (Caoncm  v.  Alsbury,  1 
A.  K.  Marsh  76;  Stevoison  v.  Gray,  17  B.  McHir.  198.) 
But  the  person  solemnizing  such  marriage  may  be  sub- 
jected to  a  penalty.  (Bishop,  Mar.  &  Div.,  Sees.  288-7.) 


1  law  marriage,  or  the  crude  aad  simple  ceroiMHi;  befcHre 
the  backwoods  justice,  is  made  of  equal  validity  with  the  long 
drawn,  often  hypocritical,  rites  conducted  by  the  Bilk-gowned 
eodesiast 
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Sec.  299.  SAME  SUBJECT—CONSENT  OF 
PARENTS.— Lord  Hardwicke's  Act,  referred  to  in 
the  pTcrunu  secticm,  made  the  marriage  of  minors  void 
aniess  witii  the  consent  of  parents  or  guardians.  This 
proviuon  was  so  intolerable  that  Gretna  Green  mar- 
riages became  the  rule,  and  the  act  was  so  modified  as  to 
allow  the  marriage  to  be  valid,  dthougb  forbidden.  And 
as  a  general  rule  in  the  several  States  a  marriage  of  mi- 
nors, without  parmtal  consoit,  thou^  required  by  stat- 
ute is  valid,  but  subject  to  be  revoked  by  the  parties  for 
lack  of  capacity,  as  we  have  seen  in  a  previous  section. 
(Schouler,  Hus.  &  Wife.  Sec  86;  Bishop,  Mar.  &  Div., 
Sees.  841-847.)  Rtmaway  marriages  of  minors  are  dis* 
couraged  by  inflicting  penalties  upon  the  clergyman  or 
ma^strate  who  solemnize  such  marriages,  but  the  mar- 
riage itself  when  properly  consummated,  is  valid. 

Sec.  800.  FOREIGN  MARRIAGES.— As  a  mat- 
ter of  comity  among  nations,  a  marriage  valid  where 
celebrated  is  valid  everywhere.  But  this  general  rule 
is  to  be  qualified  to  this  extent:  First,  as  to  matter  of 
ceremony  or  form,  a  marriage  valid  where  entered  into 
is  valid  everyr^ere;  second,  as  regards  capacity  to 
marry,  some  jurisdictions  hold  that  tiie  parties  must  sat- 
isfy the  law  of  their  domicile;  third,  where  the  domicile 
of  the  parties  is  not  the  same,  ibe  courts  of  the  domicile 
of  one  will  sustain  the  marriage,  though  the  other  party 
be  disqualified  by  the  law  of  his  or  her  domicile.  (Sot- 
iom&yex  v.  DeBarros,  8  F.  Div.  1 ;  State  v.  Ross,  76 
N.  C.  242;  Williams  v.  Williams,  5  Iredell  (N.  C.)  585; 
Contra,  Tborp  v.  Tfaorp»  90  N.  Y.  602.).   The  rule  is 
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stated  by  some  writers  to  be  that  a  marriage  valid  where 
contracted  is  valid  everywhere,  and  liiis  thou^  the  par- 
'  ties  intend  to  evade  local  statutes,  except  incestuous  or 
immoral  marriages,  which  must  satisfy  the  statutes  of 
the  domicile.  See  Browne,  Dom.  ReL  12-18;  Schoul., 
Sec.  82.  In  State  v.  Kennedy,  76  N.  C.  251,  where  a 
negro  and  a  white  perscm,  living  in  North  Carolina,  went 
into  another  State  and  were  married  to  evade  the  law 
which  prohibited  such  a  marriage,  the  marriage  was  held 
void,  tbough  valid  by  the  laws  of  the  State  where  con- 
tracted. And  the  marriage  of  an  Englishman  to  his 
deceased  wife's  sister  in  Denmark,  where  such  a  mar- 
riage is  valid,  was  held  void  in  England.  (Brook  v. 
Brook,  9  H.  L.  1S8.) 
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CHAPTER  II. 

OF  THE  STATUS  OF  MAfiSIAGE. 

Sec.  801.  THE  FAMILY.— The  most  important 
inddent  of  the  marriage  relation  is  the  establishment  of 
a  group  unit  called  the  family.  The  very  word  family 
denotes,  in  its  ancient  significance,  a  group  assembled 
around  an  altar  for  religious  serrice.  These  services 
being  conducted  by  the  father  or  husband,  he  naturally 
came  to  be  called  the  head  of  the  family.  In  the  Roman 
and  Hindoo  societies  the  family  became  a  more  com- 
plicated group  than  in  modem  society.  The  patriarchal 
family  consisted  of  wife,  diildren,  slaves,  land  and 
goods,  all  held  together  by  subjection  to  the  despotic 
authority  of  the  eldest  male  of  the  eldest  ascending  line* 
being  the  father,  grandfather,  or  even  more  remote  an- 
cestor.* 

Amraig  most  ancioit  societies  women  were  not  ex- 
tended the  privileges  and  immunities  of  the  men,  and 
a  womtui  was  first  subjected  to  her  father's  will,  and 
when  married  to  that  of  her  husband.  By  the  common 
law  the  family  is  treated  as  a  unit,  and  for  all  practical 
purposes  tiie  husband  is  the  ruler.  Blackstone  says, 
"By  marriage,  the  husband  and  wife  are  one  person  in 

*Maiiie,  Early  Hist,  of  IsBtitutions,  p.  810;  Coulanges,  An- 
dent  City. 
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law;  that  is,  the  very  heuig  or  legal  exbt^ice  of  the 
woman  is  suspended  during  the  marriage,  or  at  least  is 
incorporated  and  ronsolidated  into  that  of  the  hu£A>and; 
under  whose  wing,  protection,  and  cover,  she  performs 
everything;  and  is,  therefore,  called  in  our  law-French 
a  fenmie-covert;  is  said  to  he  covert-baion,  or  under  the 
protection  and  influence  of  her  husband,  her  baron,  or 
lord;  and  her  condition  during  her  marriage  is  called 
her  coverture."  (Com.  I,  442.)  In  carrying  out  this 
legal  fiction  the  husband  was  invested  with  many  pow- 
ers over  the  property  and  even  the  person  of  the  wife; 
was  considered  incapable  of  granting  anything  directly 
to  his  wife  or  entering  into  a  covenant  with  her;  and 
was  made  responsible  for  her  debts,  frauds  or  injuries, 
before  or  after  marriage.  For  crimes  conmiitted  before 
marriage  the  wife  was  responsible,  but  for  crimes  less 
(iuin  treason  or  murder,  committed  after  marriage  in  the 
husband's  presence  or  at  his  conunand,  she  was  not  re- 
sponsible, as  they  were  presumed  to  be  done  by  coercion. 
Some  of  these  provisions  were  doubtless  for  the  protec- 
tion and  boiefit  of  the  wife,  as  Blackstone  claims.* 

The  common  law  doctrine  in  regard  to  husband  and 
wife  has  not  stood  intact,  nor  has  the  legislation  of  sov- 
ereign States  been  uniform  in  fixing  the  ri^ts,  duties 
and  liabilities  of  married  parties  to  eadi  other  and  the 
pubHe.  It  will  be  our  purpose  in  the  succeeding  sections 
to  oonaider  briefly  the  modifications  of  the  common  law, 
Triicther  in  equity  or  by  statute. 

*1  BL  Com.  445.    S«e  Schoulcr,  Sec.  84. 
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Sec  302.  MUTUAL  DUTIES.— The  wife  is  to 
loTC,  h<moT,  and  obey;  and  the  husband  is  to  love,  cher- 
ish and  protect  his  wife,  and  deliver  her  from  insult  and 
treat  her  kindly.  The  husband  undertakes  to  furnish 
his  wife  a  suitable  home,  and  maintain  her  according  to 
his  means  and  condition,  and  provide  for  their  offspring; 
having  done  this  his  authority  over  the  wife  is  admitted, 
and  ber  wishes  must  yield  to  his.  Modem  statutes  en- 
larging the  vrife's  property  rights  do  not  deprive  the 
husband  of  his  authority  as  head  of  the  house.  (Oliver 
V.  Oliver,  1  Hag.  Con.  868;  Tyler  t.  Sanborn,  128  111. 
186.) 

The  husband's  siuTiame  is  conferred  upon  the  wife, 
and  she  retains  it  until  either  divorced,  with  restitution 
of  name,  or,  bemg  a  widow,  marries  again,  or  until  she 
acquires  a  new  name  by  reputation.  (Tendall  v.  Gold- 
smid,  2  Pro.  Div,  268.) 

Sec  808.  DOMICILE. — A  marriage  implies  a 
home,  and  the  general  obligation  of  the  parties  to  live 
there  b^^ether.  "Hie  husband  as  head  of  the  family  se- 
lects the  home,  and  it  is  the  duty  of  the  wife  to  live 
there  with  him,  and  his  domicile  determines  hers. 
(Greene  v.  Greene,  11  Pick.  410-415.)  But  the  wife 
may  obtain  a  separate  domicile  for  the  purpose  of  ob- 
taining a  divorce.  If  tbe  husband  abuses  his  wife,  or 
makes  the  horpe  unfit  for  a  respectable  woman  to  live 
in,  she  may  leave  him.  (McCormick  v.  McConnick, 
19  Wis.  172.)  So  tiie  wife  need  not  follow  her  hus- 
band into  banishment  or  to  prison,  and  a  temporary 
separation,  made  necessary  by  tiie  husband's  trade  or 
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calling,  is  no  breach  of  the  marital  duties.  (Scfaoul. 
Dom.  Rel.,  Sec  3d;  Browne  16.) 

The  husband  is  not  justified  in  ordering  his  wife  to 
follow  him  on  a  long  or  perilous  journey,  or  into  an 
unsafe  coiuitry.  And  in  general  any  cause  justifying 
divorce  will  justify  the  innocent  party  leaving  the  home 
of  the  othCT.  (Boyce  v.  Boyce,  28  N.  J.  Eq.  887;  Pow- 
ell V.  Powell,  29  Vt.  148.)  The  wife  on  her  part  is  not 
justifiable  in  making  the  husband's  life  miserable  by 
reastm  of  her  violent  and  outrageous  behavior.  Such 
conduct  may  justify  him  in  leaving  her,  but  not  sustain 
an  acticm  for  divorce.    (Lynch  v.  Lyncb,  83  Md.  828.) 

The  marriage  of  an  alien  woman  to  a  citizen  of  the 
United  States  makes  her  a  citizen  of  the  United  States 
and  a  partaker  of  all  the  advantages  conferred  by  the 
laws  of  the  husband's  domicile.  (Luhrs  r.  Elmer,  80 
N.  Y.  171.) 

Sec  804.  MUTUAL  RIGHTS  OF  SOCIETY 
AND  COMPANIONSHIP.— The  husband  and  wife 
are  each  equally  entitled  to  the  society  and  companion- 
ship of  the  other.  (Hutdieson  v.  Peck,  5  Jc^uis.  196.) 
The  common  law  gives  the  right  of  action  for  damages 
against  any  person  enticing  away  a  spouse,  or  inducing 
him  or  her  to  live  apart  from  the  other.  (Modisett  v. 
McPike,  74  Mo.  686;  Westlake  v.  Westlake,  84  O.  St. 
621.)  But  the  action  of  &e  defendant  must  have  been 
malicious,  or  from  improper  motives,  and  parents  and 
near  relatives  are  treated  more  considerately  than  mere 
strangers  in  this  respect,  and  are  entitled  to  shelter  and 
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protect  the  wife  leaving  her  husband  for  cause,  but  must 
give  her  up  whenever  she  wishes  to  return  to  her  hus- 
band. Scfaouler  states  the  legal  doctrine  to  be,  that 
honest  motives  may  shield  a  parent  from  the  conse- 
quences of  indiscretion,  while  adding  nothing  to  the 
right  of  actual  control — the  intent  with  whidi  the  par- 
oit  acted  being  the  material  point,  rather  than  the  jus- 
tice of  the  interference;  that  a  husband  forfeits  his  right 
to  sue  others  for  enticement,  where  his  own  misconduct 
justified  and  actually  caused  the  separation;  but  that 
otherwise  his  remedy  is  complete  against  all  persons 
whomsoever,  who  have  lent  tlwir  countenance  to  any 
scheme  for  breaking  up  his  household.  (Dom.  Rel., 
5ih  ed..  Sec  41;  White  v.  Ross,  47  Mich.  172.)  An 
action  for  debaudiery  or  enticonent  with  bad  motives 
may  accrue  without  the  wife  actually  leaving  the  house. 
(Rhindiart  v.  Bills,  82  Mo.  584.) 

The  action  by  the  wife  for  the  enticement  of  her  hus- 
band was  undeveloped  at  the  old  common  law,  and  while 
now  quite  generally  admitted,  Is  opposed  in  a  few 
States.  (Duffies  v.  Duffies,  76  Wis.  874;  Doe  v.  Roe, 
82  Me.  508.)  See  Note  to  Schoul.  Dom.  Rel..  5th  ed., 
Sec.  41. 

Sec  805.  SUPPORT  AND  SERVICE.— The 
husband  is  bound  to  provide  the  family  support  and 
means  of  living,  and  the  wife  for  her  part  must  render 
sudi  services  as  are  incident  to  the  care  of  the  house 
and  its  contents;  the  one  is  equivalent  of  the  other, 
and  the  wife  is  not  entitled  to  compensation  for  taking 
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care  of  an  insane  husband.  (Grant  v.  Green,  41  la. 
88.)* 

The  support  which  the  husband  is  to  furnish  includes 
food,  clothing,  lodging,  medical  attendance  and  the  like, 
suitable  to  his  condition  in  life  and  his  income.  Mere 
inability  to  support,  proceeding  from  no  unkindness  or 
indi£ference,  is  not  a  ground  for  divorce.  (Skean  v. 
Skean,  88  N.  J.  Eq.  148;  Bruner  r.  Bruner,  70  Md. 
105.)  Nor  is  his  saving  and  frugal  disposition,  when 
he  could  afford  to  be  liberal.  (Runkle  v.  Runkle,  96 
Mich.  498.) 

As  an  incidoit  to  his  duty  to  support  the  houaehdd 
the  husband  has  tiie  right  to  prescribe  rules  for  the  con- 
duct of  the  house  and  the  regulation  of  expenses.  He 
is  also  entitled  to  dioose  the  persons  who  shall  share  the 
hospitality  of  his  home,  even  if  he  restricts  the  guests  to 
those  alone  who  are  agreeable  to  him.  (Evans  v.  Evans, 
1  Hag.  Con.  115;  Fulton  v.  Fulton,  86  Mo.  517; 
Sdboul.  Dom.  Rel.,  Sec.  46.)  And  by  the  early  com- 
mon law  to  moderately  chastise  the  wife.  (1  BL  Com. 
444-5.) 

Sec.  806.  HUSBAND  AND  WIFE  AS  WIT- 
NESSES.— ^As  a  rule  of  the  common  law  husband  and 
wife  cannot  be  witnesses  or  testify  for  or  against  eadi 
other,  and  the  rule  holds  though  both  parties  consent. 
(Davis  V.  Dinwoody,  4  Tr.  678.)     And  the  rule  holds 

*"The  husband  must  support  himself,  bis  wife,  and  his  minor 
children  out  of  his  property  or  b;  his  labor.  If  be  is  unable  to 
do  so,  the  wife  must  assist  him  so  far  as  she  is  aUe."  (Rev.  Stat. 
Ohio,  Sec  81 10.) 
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after  the  dissolution  of  the  marriage  by  death  or  di- 
vorce.    (1  Greenleaf  Ev.,  Sec.  840.) 

Blackstone  bases  the  rule  on  tlie  unity  of  the  spouses; 
other  writers  find  the  reason  of  the  rule  to  be  that  pub- 
lic policy  requires  that  the  marital  relation  which  de- 
mands unlimited  confidmce  between  the  spouses  be  pro- 
tected by  law,  and  the  confidence  of  the  parties  in  each 
other  be  encouraged  by  knowing  that  it  may  not  be  di- 
vulged, willingly  or  unwillingly.  (1  Bl.  Com.  448;  2 
Kent  Com.  178;  1  Greenl.  Et.,  Sec.  254.) 

But  modem  statutes  hare  to  some  extent  changed  this 
rule,  and  a  husband  may  be  a  witness  in  reference  to 
transactions  concerning  his  wife's  separate  property,  as 
here  they  hare  separate  interests  to  maintain.  (61  111. 
26.)  So  vrbere  the  conversation  between  husband  and 
wife  was  in  the  presence  and  hearing  of  a  tiiird  party 
the  confidential  nature  ceases  and  either  party  may  tes- 
tify. (Sessions  v.  Trevitt,  89  O.  St.  259.)  And  by 
statute  husband  and  wife  are  made  competent  as  wit- 
nesses in  behalf  of  each  other  in  all  criminal  cases,  or 
for  cruelty  to  minor  diildren,  provided  that  tiiey  shall 
not  testify  concerning  any  communicati(m  made  or  act 
done  during  coverture.  They  are  also  allowed  to  testify 
in  proceedings  for  divorce.  (Rev.  Stat.  Ohio,  Sees. 
7284,  5697.)  The  statutes  changing  the  rule  are  not 
harmonious  and  must  be  examined.  (92  N.  Y.  554; 
Bitner  v.  Boone,  128  Pa.  St.  567;  Blanchard  v.  Moors, 
85  Mich.  880.) 

Sec.  807.  HUSBAND'S  LIABILITY  FOR 
WIFE'S  DEBTS  BEFORE   MARRIAGE.— At 
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common  law,  immediately  upon  &e  marriage  the  hus- 
band becomes  liable  for  the  debts  of  his  wife  contracted 
while  she  was  single,  for  as  Blackstone  obserres,  he  has 
adopted  her  and  her  circumstances  together.  This  lia- 
bility for  the  wife's  previous  debts  is  a  sort  of  recom- 
pense for  taking  her  property,  but  he  is  liable  though 
the  wife  has  no  property  and  concealed  the  debts  from 
hiuL    (1  Bl.  Com.  448;  Schoul.  Dom.  Rel.,  Sec.  56.) 

The  obligation  extends  only  to  her  legal  debts,  but 
may  not  be  relieved  or  modified  by  an  agreement  be- 
tween husband  uid  wife  before  marriage  or  during 
covertm-e.  (Harrison  v.  Trader,  27  Ark.  288;  Schoul. 
Dom.  Rel.,  Sec.  57-)  The  suit  to  diarge  the  husbtmd 
for  such  debts  of  the  wife  must  be  brou^t  during  tlie 
coverture,  and  must  be  brou^t  against  them  jointly, 
and  not  against  either  separately.  So,  if  the  husband 
dies  and  the  wife's  debts  while  single  have  not  been  paid, 
his  estate  is  ncrt  liable,  and  this  is  so  though  she  has 
brought  him  property.  (2  JonesEq.  (N.  C.)  204.)  If  ' 
tihe  wife  survives  she  becomes  liable  again  for  her  pre- 
vious debts. 

Sec.  808.  SAME  SUBJECT— STATUTORY 
CHANGES. — State  statutes  quite  generally  release 
the  husband  from  liability  for  the  debts  of  the  wife  con- 
tracted before  marriage.  In  a  few  States  he  is  still  lia- 
ble for  such  debts;  first,  to  the  extent  of  any  property 
acquired  from  the  wife  by  an  ante-nuptial  agreement; 
second,  to  the  extent  of  any  property  received  by  him 
from  or  throu^  the  wife. 
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Sec  809.  HUSBAND'S  LIABILITY  FOR 
WIFE'S  DEBTS  AFTER  MARRIAGE.— After 
maniage,  at  common  law,  the  legal  identity  of  the  wife 
is  merged  in  that  of  her  husband,  and  while  the  hus- 
band is  bound  for  all  just  debts  incurred  in  her  support, 
and  may  be  bound  by  her  contract  for  necessaries,  the 
wife  cannot  make  a  ctmtract  so  as  to  bind  herself.  Tlie 
general  rule  being  that  a  married  woman  cannot  make 
a  valid  contract  of  any  description  in  relation  to  real  or 
person^  property.  (1  Bl.  Com.  442.)  The  husband 
alone  is  liable  for  the  frauds  and  injuries  of  the  wife, 
etHiimitted  during  the  marriage,  and  may  be  sued  either 
^me  or  jointly  with  her  for  the  damages  resulting.  But 
he  also  has  the  benefit  of  the  right  to  sue  for  and  recover 
damages  for  any  injury  done  to  her.  (Sdioul.  Dom. 
Rd.,  Sec  64;  Goodrich  v.  Tracey,  48  Vt  814.) 

To  illustrate  tiie  wife's  disability  at  commcm  law, 
Sdiouler  cites  these  cases:  "She  cannot  earn  money 
for  herself.  She  cannot,  jointly  with  her  husband  or 
aicne,  sign  or  endorse  a  promissory  note,  so  as  to  bind 
herself;  nor  execute  a  bond  or  other  instrument  under 
seal;  nor  purchase  on  her  own  credit;  nor  agree  to  keep 
a  money  deposit  payable  on  demand;  nor  be  surety  for 
her  husband  or  another;  nor  bind  hersdf  by  a  recogni- 
zance; nor  execute  a  letter  of  attorney;  nor  otherwise 
make  a  valid  contract."  (Dom.  Rel.,  Sec.  58,  and  cases 
there  cited.)  She  is  permitted  to  pass  title  to  her  real 
estate  by  joining  in  a  deed  with  her  husband,  but  she 
would  not  be  bound  by  her  covenants  therein.  (Jackson 
V.  Vanderheyden,  17  Johns.  (N.  Y.)  167.)     All  such 
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ocHitncts  of  a  wife  at  common  law  were  void,  and  were 
also  unenforceable  after  her  divorce,  or  after  the  deatii 
of  her  husband,  unless  a  new  promise  after  t^e  disability 
was  removed  had  been  made  upon  a  new  consideration. 
(Putnam  v.  Tc3Ui]non,  50  Ind.  458;  Davis  v.  Carroll. 
71  Md.  568.)* 

Sec.  810.  CONVEYANCES  AND  CON- 
TRACTS BETWEEN  HUSBAND  AND  WIFE. 
— At  common  law,  as  distinguished  from  equity,  the 
husband  and  wife  could  not  convey  to  or  contract  di- 
rectly with  eadi  other,  and  such  conveyances  or  contracts 
were  treated  as  absolutely  void.  (Co.  Litt  112,  a,  187, 
b;  2  Kent  Com.  120.)  But  husband  and  wife  might 
convey  to  each  other  by  the  interventi<Hi  of  a  third  party 
or  trustee.    (Co.  Litt.  80.) 

Sec.  811.  SAME  SUBJECT— EQUITY  DOC- 
TRINE.— ^A  deed  directly  from  husband  to  wife  will 
be  sustained  in  equity  where  there  is  an  ante-nuptial 
agreement,  or  the  wife  gives  up  the  right  to  her  dower  as 
a  consideration.  And  a  husband  and  wife  may  contract 
for  a  bona  fide  and  valuable  consideration  for  a  trans* 

*The  modem  statutes  which  enable  married  wotnea  to  contract 
generally,  or  in  reference  to  their  separate  property,  usuall; 
exempt  the  husband  from  lialnlity  for  the  wife's  separate  debts 
after  marriage,  and  especially  where  they  are  in  reference  to  her 
separate  property,  trade,  business,  etc.,  or  are  for  the  ben^  of 
her  family.  Nor  is  he  generally  liable  for  any  judgment  re- 
covered against  the  wife  alone.  So  where  the  wife  has  power  to 
contract,  and  has  been  dealt  with  on  her  own  account,  he  is  not 
liable,  and  it  is  doubtful  if  the  husband  can  ratify  such  a  con- 
tract, or  render  himself  liable,  except  on  a  new  ctmsideration.  (6S 
Ind.  188;   7  Baxter  411.)     See  port.  Sec.  827. 
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fer  01  property  from  him  to  her.  (Livingstone  v.  Liv- 
ingstone, 2  Johns.  Ch.  537.)  As  a  general  rule,  wher- 
ever a  contract  is  just  and  reasonable  of  itself,  and  would 
be  good  when  made  with  trustees  for  the  wife,  and 
especially  if  for  good  and  meritorious  consideration,  that 
contract  will  be  sustained  in  equity,  when  made  between 
husband  and  wife  without  the  intervention  of  trustees, 
QotwitJistanding  that  at  common  law  spouses  could  not 
make  mutual  contracts.  (Sdioul.  Dom.  ReL,  Sec.  191; 
Barron  v.  Barron,  24  Vt.  875;  2  Story  Eq.  Juris.,  Sec. 
1204.) 

Sec.  812.  SAME  SUBJECT— SUMMARY  OF 
PRINCIPLES.— 1.  None  of  the  disabilities  incident 
to  married  women  are  imposed  upon  the  condition  of 
a  married  man,  who  is  as  free  to  receive  title  to  prop- 
erty and  dispose  of  it  after  marriage  as  before,  with  tiie 
exception  that  be  cannot  by  any  conveyance  divest  the 
indioate  right  of  dower  which  his  wife  has  in  his  real 
estate.  2.  AU  conveyances  directly  from  husband  to 
wife,  without  the  intervention  of  a  trustee,  are  void  at 
law.  8.  A  direct  conveyance  from  husband  to  wife  will 
be  sustained  and  upheld  in  equity  in  the  following  cases: 
(a)  When  the  consideration  of  the  transfer  is  a  separate 
interest  of  the  wife,  yielded  up  by  her  for  the  husband's 
benefit  or  that  of  their  fMnily,  or  which  has  been  appro- 
priated by  him  to  his  uses,  (b)  Where  the  husband  is 
in  a  situation  to  make  a  gift  to  his  wife,  and  distinctly 
separates  the  property  given  from  the  mass  of  his  prop- 
erty, and  sets  it  apart  to  the  sole,  separate  and  exclusive 
use  of  his  wife,     (c)  Where  a  wife  advances  money  to 
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her  husband,  or  the  husband  is  indebted  to  the  wife  on 
any  r^id  consideration,  the  wife  stands  as  the  creditor 
of  the  husband,  and  if  the  conveyance  is  made  to  secure 
or  pay  such  liability,  the  wife  will  hold  the  property  free 
from  the  claims  of  other  creditor,  if  the  transaction  is 
unaffected  by  unfairness  and  fraud,  (d)  When  the 
transfer  is  made  through  a  third  party  or  trustee,  (e) 
When  the  husband  is  out  of  debt  and  convejra  property 
to  his  wife  for  a  nominal  consideration,  the  law  will  pre- 
sume Uiat  it  was  intended  as  a  provision  for  her.  (f)  A 
conveyance  from  husband  to  wife,  good  in  equity,  vests 
ibs  title  to  the  property  in  the  wife  as  fully  as  thou^ 
the  deed  had  been  made  by  a  stranger  upon  a  full  and 
valuaible  consideration.  (Schoul.  Dom.  Rel.,  Sec.  188 
and  note.)  The  rule  in  the  diancery  courts  of  -Qie  va- 
rious States  being  that  gifts  ot  personal  property  or 
voluntary  conveyances  of  real  estate  between  husband 
and  wife  are  valid,  unless  in  fraud  of  creditors.  (Sims 
V.  Rickets,  85  Ind.  181;  Schoul.  Dom.  Rel.,  Sec.  180.) 
And  the  wife  may  make  gifts  to  the  husband  whidi  will 
be  sustained.    (Imlay  v.  Huntington,  20  Conn.  146.) 

Sec.  818.  POWER  OF  WIFE  TO  CONTRACT 
AS  HUSBAND'S  AGENT.— Though  the  common 
law  does  not  allow  tiie  wife  to  make  contracts,  it  does 
allow  her  to  represent  her  husband  as  his  agent,  and  bind 
him  as  a  principal.  Blackstone  observes  that  this 
power  of  the  wife  implies  no  separation  from,  but  is 
rather  a  representation  of,  her  husband,  and  his  resptm- 
fflbility  for  her  contracts  results  from  the  fact  that  they 
are  really  his.    (1  Bl.  Com.  442.) 
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The  wife  may  be  expressly  authorized  by  the  hiu- 
band  to  act  for  him,  and  in  this  case  her  authority  does 
not  extend  beyond  the  scope  of  the  power  given.  Her 
authority  may  be  implied  frcnn  his  acts  and  conduct 
respecting  her,  and  then  the  general  rule  of  agency  ap- 
plies, that  sucii  agency  is  to  be  measured  by  the  usual 
scope  of  the  employment.  (Mickelberry  v.  Harvey,  58 
Ind.  523.)  So  where  the  agency  is  limited  to  specific 
acts  the  wife  cannot  bind  the  husband  as  to  acts  not  con- 
nected with  her  authority.  (22  Me.  885.)  Her  author- 
ity is  also  implied  if  the  employment  is  sadi  that  she  is 
expected  naturally  to  share  in  it,  as  the  management  of 
the  household,  conduct  of  a  small  shop,  etc,  or  when 
the  husband  is  from  home.  (Benjamin  v.  Benjamin, 
15  Conn.  847;  Browne  25.)  Where  the  wife  has  been 
in  the  habit  of  doing  certain  acts  with  the  knowledge  and 
assent  of  liie  husband  his  authority  will  be  implied.  And 
where  he  is  temporarily  from  home  and  she  is  left  in 
charge  of  the  household  she  has,  as  his  agent,  such  au- 
thority as  is  incident  to  the  trust.  (Camelin  v.  Palmer, 
10  Allen  589;  Schoul.  Hus.  &  Wife,  Sees.  127-80.) 

Sec  314.  SAME  SUBJECT— NECESSARIES. 
—The  common  law,  whidi  deprived  the  wife  of  her 
property  and  gave  it  to  the  husband,  protected  her  life 
at  least,  by  recognizing  her  authority  as  agent  of  the 
husband  to  supply  her  indispensable  wants  at  his  ex- 
pense.*   Tim  rule  of  law  is  based  on  the  husband's  duty 

*To  enforce  the  marital  obligations  the  law  takes  a  circuitous 
course,  and  the  wife  maj  secure  herself  from  want  against  a  cruel 
and  miserly  husband,  of  ample  means  to  support  her,  by  pledg- 
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to  support  the  wife,  and  to  prevent  her  from  becoming 
a  burden  to  the  conununity.  And  this  duty  extends  to 
the  family  or  children.     (Sdioul.  Demi.  Rel.,  Sec.  61.) 

At  the  early  comm<»i  law  tiie  necessaries  for  whidi 
a  wife  mij^t  pledge  the  credit  of  her  husband  were  few 
in  number,  and  those  which  ministered  directly  to  her 
health  and  comfort,  as  food,  drink,  lodging,  fuel,  wag- 
ing, clothing  and  medical  attendance.    (18  Comi.  4S2.) 

But  the  later  and  better  rule  is,  that  necessaries  are 
not  to  be  limited  to  articles  of  food  or  clothing,  or  what 
is  necessary  to  maintain  life  end  preserve  decency,  but 
include  such  articles  of  general  utility  as  are  suitable  to 
maintain  the  wife  according  to  the  state  and  degree  of 
her  husband.  (114  Mass.  424.)  And  there  is  no  generij 
rule  for  the  specific  det^mination  of  this  question  in 
every  case.    (183  Mass.  504;  1  Bl.  Com.  442.)* 

ing  his  credit  aod  making  such  purchaseB  as  are  needful,  on  the 
strength  of  an  implied  authoiitj  for  that  purpose.  Here,  all 
other  things  being  equal,  it  is  presumed  that  she  was  her  husband's 
agent,  and  no  direct  permission  need  be  shown.  Indeed,  wherever 
the  facts  are  clear  that  those  articles  were  actually  needed,  and 
that  the  husband  failed  to  supply  them,  this  presumption  is  car- 
ried BO  far  as  to  control  even  the  express  orders  of  the  husband 
himself.  The  articles  for  which  a  wife  is  allowed  to  pledge  her 
husband's  credit  as  his  presumed  agent  are  designated  at  cemmon 
law  as  necessaries."     (Schoul.  Dom.  Rel.,  fith  ed.,  p.  98.) 

*See  Schoul.  Dom.  Rel.,  Sec.  61  note,  and  Browne,  SO,  for 
specific  cases  deriding  what  are  necessaries,  and  what  are  not. 
Examples  of  necessaries  are  given  as :  A  horse  worth  $40,  for  the 
use  of  invalid  wife  of  a  miller  earning  $80  a  month,  a  set  of 
artificial  teeth,  a  piano,  counsel  fees  to  a  deserted  wife  being 
pressed  for  tradesmen's  bills,  watches  and  jewdry  such  as  befit  the 
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The  husband's  liability  varies  to  some  extent  when 
Lis  wife  lives  with  htm  and  when  she  does  not,  and  ac- 
cording to  the  cause  of  their  sep«a^tion.  These  distinc- 
.ticKU  we  shall  notice  briefly. 

Sec  815.  SAME  SUBJECT— WIFE'S  NEC- 
ESSARIES WHEN  LIVING  WITH  HER 
HUSBAND. — When  husband  and  wife  are  living  to- 
gether it  is  generally  presumed  tiiat  the  wife  has  unplied 
authority  to  make  purdiases  of  necessaries,  and  for  such 
goods  supplied  her  in  good  faith  the  husband  is  prima 
facie  responsible.  (Clifford  v.  Laton,  8  Car.  k  F.  15.) 
But  the  husband's  liability  is  based  upon  his  implied 
or  express  authority,  and  may  be  rebutted  on  proof  that 
he  has  supplied  her  with  necessaries  »r  gave  her  the 
ready  money  to  make  tiie  purchases,  or  supplied  her 
throng  other  agents.  {Manby  v.  Scott,  1  Sid.  109.) 
So,  if  1^e  husband  is  willing  to  provide  the  necessaries 
at  his  own  home  he  is  not  liable  to  provide  them  else- 
where, and,  in  goieral,  while  living  together  and  the 
wife  is  properly  supplied,  llie  husband  will  not  be  liable 
for  other  debts  made  by  her  on  accoimt,  without  his 
previous  authority  or  subsequent  sanction.  (Morgan 
r.  Hughes,  20  Tex.  141;  Sdioul.  Dom.  Rel.,  Sec.  68.) 

style  of  dress  which  the  husband  sanctions,  especially  if  not 
wholly  ornamental.  The  following  were  held  not  to  be  neces- 
saries :  A  $300  watering-place  outfit  for  the  wife  of  a  poor  bar- 
rister; the  expense  of  an  indictment  against  the  husbfuid  for  an 
assault  on  wife ;  services  of  a  clairvoyant ;  a  diurch  pew ;  a  ball 
dress  worth  $80;  pipes,  tobaccoes  and  cigars;  counsel  fees  in  a 
suit  for  divorce. 
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The  husband  may  also  give  notice  directly  to  the 
persons  furnishing  the  goods  not  to  supply  the  wife 
on  his  credit,  and  not  afterwards  be  bound.  A  written 
notice  to  the  dealer  is  sufficient,  but  a  notice  published 
in  a  newspaper  is  not  unless  it  was  actually  brou^t  to 
the  attention  of  the  creditor.  (Walker  t.  Leighton,  11 
Fost  (N.  H.)  111.)  After  such  notice  the  seller  to 
bind  the  husband  must  show  t^t  the  articles  were  neces- 
saries and  that  the  husband  has  not  properly  supplied 
the  wife.    (Barr  v.  Annstrong,  56  Mo.  577.) 

The  husband  may  ratify  the  purchase  and  will  be 
bound  the  same  as  if  he  had  given  authority,  and  this 
ratificatifm  may  be  implied  unless  his  dissent  is  expressed 
in  an  effectual  and  positive  manner.  If  he  has  notice 
of  the  purchase  or  debt  being  made  he  should  positively 
refuse  to  pay.  (Cotbran  v.  Lee,  24  Ala.  880;  Conrad 
V.  Abbott,  182  Mass.  380.) 

Sec.  816.  SAME  SUBJECT— WIFE'S  NECES- 
SARIES WHEN  LIVING  APART  FROM  HER 
HUSBAND. — As  a  general  rule  the  husband  is  liable 
for  the  wife's  support  if  they  are  apart  by  his  fault,  but 
not  otherwise.  (Browne  22.)  The  separation  by  the 
fault  of  the  husband  may  arise  in  tlu-ee  ways:  First, 
where  the  husband  imlawfully  abandons  the  wife;  sec- 
ond, where  he  turns  her  out  without  reasonable  cause; 
third,  where  his  ill-treatment  makes  it  necessary  for  her 
to  leave  him.  When  the  wife  is  thus  apart  from  her 
husband  without  provision  for  her  support,  he  is  liable 
for  necessaries  furnished  her,  and  ^e  may  pledge  his 
credit  tiierefore  by  virtue  of  the  marriage  obligaticm, 
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ber  authority  sometimes  being  called  an  authority  of 
necessity.  (2  Kent  Com.  146-7;  Schoul.  Dodl  Rd, 
Sec.  66;  Eiler  t.  CruU,  99  Ind.  875.) 

In  the  first  two  cases  above  the  husband's  own  act 
imposes  the  necessity  and  the  wife's  conduct  is  involun- 
tary. But  in  the  third  case  the  wife's  conduct  is  in  a 
sense  voluntaiy,  and  must  be  founded  on  a  just  appre- 
hension of  personal  violence,  or  because  tiie  house  has 
beoi  rendered  unfit  for  ber  as  a  modest  and  chaste 
woman.     (Hultz  v.  Gibbs,  66  Pa.  St.  860.) 

When  the  wife  has  been  compelled  to  leave  by  the 
fauh  of  her  husband,  his  notice  to  individuals,  either 
directly  or  by  publication,  will  not  relieve  him  from  the 
responsibility  of  her  debts  contracted  imder  sudi  dr- 
cumstances.  (Watkina  v.  DeArmond,  89  Ind.  S5B.) 
It  is  sometimes  held  that  only  what  would  be  cause  for 
a  divorce  "a  thoro"  will  justify  her  leaving  him.  CHorpe 
V.  Shapleigh,  67  Me.  285;  Barker  v.  Dayton,  38  Wis. 
867-)  It  is  held  that  if  she  leave  him  without  sufficient 
cause,  and  afterwards  returns,  and  her  husband  refuses 
to  receive  her,  she  can  go  away  and  hind  him  for  neces- 
saries, provided  she  has  conducted  herself  properly  in 
her  absence.  (Howard  v.  Whetstone,  10  Ohio  865;  11 
Jdims  281.)  But  if  the  wife  elopes  and  commits  adul- 
tery, the  husband  is  not  liable  for  her  necessaries,  thou^ 
he  refuses  to  take  her  back.  (Oinson  v.  Heritage,  45 
Ind.  78.) 

Where  the  husband  and  wife  live  apart  by  mutual 
consent,  and  the  husband  regululy  pays  the  wife  a 
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reasonable  allowance,  or  a  decreed  alim(m7,  he  will  not 
be  liable  for  necessaries.    (Scboul.  Dom.  Rel.,  Sec  08.) 

Sec.  817.  SAME  SUBJECT— SUMMARY  OF 
PRINCIPLES.— 1.  While  the  husband  and  wife  co- 
habit,  it  is  usual  for  the  husband  to  show  want  of  au- 
thority in  tiie  wife  to  purchase  necessaries;  when  they 
are  apart  the  seller  must  prove  authority,  or  that  the 
wife  needed  the  goods,  and  was  not  at  fault. 

2.  The  wife's  rig^t  to  bind  her  husband  results  frmn 
two  considerations:  (a)  Hiat  the  husband  has  failed  in 
his  duty  to  fiu'nish  her  proper  support,  without  any 
fault  on  her  part  absolving  him.  (b)  That  as  the  au- 
thorized agent  of  h»  husband  she  has  the  right  to  bind 
him  within  the  scope  of  her  authority,  like  other  repre- 
sentatives. 

8.  Parlies  cohabiting  as  husband  and  wife,  whether 
actually  married  or  not,  come  within  the  provisions  of 
the  above  principles,  and  the  man  will  be  bound  for 
necessaries  furnished  to  the  woman  whom  he  has  held 
out  to  society  as  his  wife.  (SchouL  Dom.  ReU  Sees. 
69-71.) 

Sec.  818.  HUSBAND'S  LIABILITY  FOR 
WIFE'S  WRONGS.— At  common  law  the  husband 
is  liable  in  all  dvil  suits  founded  upon  the  wife's  torts 
■or  wrongs  committed  before  or  during  coverture.  But 
in  this  case  they  must  be  validly  married  and  not  merely 
CfAabiting,  the  responsibility  being  different  from  that 
in  the  case  of  necessaries.  For  the  crimes  of  the  wife 
the  husband  is  not  punishable  unless  committed  in  his 
presence  and  by  his  direction,  when  ^e  is  presumed  to 
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«ct  by  his  coerdon.  But  the  presumption  of  coercion 
may  be  disproved  and  the  wife  made  responsible;  and 
for  her  mare  serious  crimes  ^e  is  always  responsible. 
(1  BL  Com.  444;  Browne  Dom.  Bel.  26.) 

By  statute  now,  in  some  States,  the  husband  is  not 
liable  for  the  acts  of  the  wife.  (Rev.  Stat.  Ohio,  Sec 
8115.)  In  others  he  is  liable  in  case  the  wrong  was  com- 
mitted under  his  eoercirai,  or  where  he  would  be  liable 
if  they  were  not  married.  (SchouL  Dom.  Rel.,  5th  ed.. 
Sec.  iron;  82  Eans.  400.) 

The  common  law  gave  the  husband  a  right  of  action 
for  injuries  to  Hie  wife's  person  or  character,  and  a 
separate  action  for  the  loss  of  her  society  and  the  ex- 
penses caused.  But  neither  could  recover  damages  for 
the  instantaneous  death  of  the  other,  caused  by  the  neg- 
ligence of  a  third  person.  But  this  action  is  now  given 
by  statute.  (Browne,  Horn.  Rel.,  27-8;  Green  v.  Rail- 
road Co.,  28  Barb.  0;  Dickens  v.  Railroad  Co.,  28  Barb. 
41.)  For  injuries  to  the  person  or  character  of  the 
wife,  the  hu£ft>and  and  wife  should  sue  together.  (60 
Tex.  881;  Hyatt  v.  Adams,  16  Midi.  180;  SobouL 
Dom.  ReL,  Sec.  77.)  It  is  to  be  observed  that  State 
statutes  in  many  instances  completely  reverse  the  old 
rules  of  the  common  law. 

Sec  819.  THE  WIFE'S  PROPERTY.— The 
property  of  the  wife  affected  by  her  marriage  is  either 
real  or  personal  property;  and  personal  property  is 
either  in  possession,  or  in  action.  We  shall  inquire  how 
tiiese  species  of  property  were  treated  after  marriage 
both  at  common  law  and  in  equity. 
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Sec.  820.  THE  WIFE'S  PERSONAL  PROP- 
ERTY AT  COMMON  LAW.— By  the  common  law 
the  wife's  personal  property  in  possession,  as  money, 
furniture,  farm  stock,  etc.,  became  the  property  of  the 
husband  as  soon  as  they  were  married.  Her  tilings,  or 
choses  in  action,  such  as  bonds,  notes,  checks,  accotmts^ 
rents,  legacies,  etc.,  became  his  when  reduced  into  pos- 
session, that  is,  collected  in.  Thus  the  husband's  right 
to  her  property  in  possession  was  absolute,  but  bis  ri|^t 
to  her  choses  in  action  is  qualified,  and  unless  reduced 
to  possession  during  the  coverture  he  loses  his  ri^t  to 
them.  The  reduction  consists  in  the  two  elements,  first, 
&e  intent  to  reduce;  sectmd,  some  positive  act  assert- 
ing ownership.  Hence  the  mere  possession  is  not  enough 
to  reduce  to  possession,  and  if  the  chose  consists  of  bank 
stock  it  is  necessary  for  him  to  sell  it  or  have  it  trans- 
ferred on  the  company's  books  from  her  name  to  his. 
(148  Mass.  840.)  So  at  common  law  tiie  earnings  of 
the  wife  vest  in  the  husband,  and  the  product  of  tiheir 
joint  labor  belongs  also  to  the  husband.  (Schoul.  Dom. 
Rel.,  Sees.  80-85,  and  cases  cited.) 

The  wife's  paraphernalia,  by  which  is  meant  her  wear- 
ing apparel,  ornaments,  and  articles  of  personal  con- 
venience, which  she  had  at  marriage,  or  acquired  from 
the  husband  before  or  during  marriage,  are  the  hus- 
band's during  his  life  and  he  might  sell  or  dispose  of 
tiiem,  but  after  his  death  they  belong  absolutely  to  the 
wife.  {Tipping  v.  Tipping,  1  P.  Wms.  780;  State  v. 
Hays,  21  Ind.  288.) 
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Sec.  821.  THE  WIFE'S  PERSONALTY  UN- 
DER .MODERN  STATUTES.— Modem  statutes 
have  rerolutionized  tiie  wife's  property  rights.  Many 
States  following  the  New  York  statute  continue  the 
wife  as  absolute  owner  of  all  her  personal  property,  and 
separate  earnings,  whether  acquired  before  or  after  mar- 
riage, free  from  the  interference  or  control  of  her  hus- 
band, or  from  being  diarged  with  his  debts.  She  has 
free  and  full  power  to  manage  and  dispose  of  such  prop- 
erty at  pleasure.  (Browne  Dcnn.  Rel.,  80;  Rev.  Stat. 
Ohio,  Sec.  8111.) 

Sec  822.  THE  WIFE'S  REAL  CHATTELS 
AND  REAL  ESTATE  AT  COMMON  LAW.— 
The  wife's  diattels  real,  as  leases  and  terms  for  years, 
become  the  property  of  the  husband  at  marriage,  and 
he  might  sell,  assign,  mortgage  or  otherwise  dispose  of 
them  without  her  consent,  but  some  such  act  of  appro- 
priation on  his  part  was  necessary  before  the  wife's 
death.  They  were  also  liable  for  his  debts.  (Co.  Litt. 
46c;  2  Kent  Com.  184.) 

The  real  estate  belonging  to  the  wife  was  not  at  mar- 
riage transferred  to  the  husband,  and  the  ownership  re- 
mained in  the  wife.  But  tiie  husband  became  entitled 
to  the  usufruct,  or  rents,  incomes  and  profits,  during 
coverture.  And  in  case  living  issue  is  born  of  the  mar- 
riage, his  usufruct  interest  is  extended  beyond  their  joint 
lives,  and  extends  for  his  life  whether  the  wife  dies  be- 
fore him  or  not.  After  issue  born  the  husband's  estate 
is  called  tenancy  by  courtesy.  (2  Kent  Com.  180; 
Scfaoul.  Dom.  Rel.,  Sec.  89.)    If  no  issue  is  born  idive, 
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the  htisband's  interest  lasts  only  vrbjie  the  wife  lives.  And 
in  either  case  his  interest  a  only  beneficial,  and  termi- 
nates ait  his  death;  wfaen  it  vests  absolutely  in  the  wif^ 
or  her  heirs,  and  his  relatives  have  no  interest  in  it. 
(Clark's  Appeal,  79  Pa.  St.  8T6;  Co.  Litt.  851a.) 

At  the  early  cwmnon  law  the  husband  alone  had 
power  to  bind  or  alienate  the  wife's  lands  during  cover- 
ture, but  his  power  only  extoided  to  a  sale  of  his  in- 
terest, and  at  the  termination  of  his  estate  the  wife  or 
her  heirs  could  enter  and  recover  the  lands.  By  mod- 
em statutes  in  England  and  America,  married  women 
may  alienate  or  incumber  their  real  estate  by  convey- 
ances executed  in  conformance  with  the  statute.  These 
statutes  usually  require  that  the  wife  shall  make  an 
acknowledgment  before  the  prescribed  officer,  apart 
from  her  husband,  that  her  consent  is  freely  and  volun- 
tarily given.  (Schoul.  Dom.  Rel.,  Sec  M;  2  Kent 
Com.  188,  166.)  A  defective  conveyance  of  her  land 
will  not  be  treated  as  a  contract  to  convey,  or  as  an 
estoppel.  (Bagby  v.  Emberson,  79  Mo.  189.)  The 
wife's  executory  agreement  to  convey  real  estate  is  void 
in  tiie  absence  of  enabling  statutes.  (Parks  v.  Bar- 
rowman,  88  Ind.  561.) 

Sec.  828.  SAME  SUBJECT— THE  WIFE'S 
RIGHT  TO  DOWER  IN  HER  HUSBAND'S 
REALTY.'— The  CMnmon  law  which  befriended  the 
husband  so  mudi  gave  the  surviving  wife,  or  widow, 
the  use  and  enjoyment,  for  her  life,  of  one-third  of  all 
the  real  estate  in  which  the  husband  was  seized  of  an 
estate  of  inheritance  at  any  time  during  the  ooverture. 
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During  the  husband's  life  dower  is  said  to  be  indioate. 
but  it  cannot  be  divested  by  any  act  of  the  husband  or 
bis  creditors.  By  statute  the  wife  may  release  h^ 
dower  by  joining  in  a  deed  with  her  husband.* 

By  modem  State  statutes  enlarging  married  women's 
property  rights,  the  wife  is  made  the  absolute  owner  of 
ber  real  estate,  acquired  before  or  after  marriage,  and 
it  is  held  free  from  the  bttsband's  interference  or  control, 
or  for  liability  for  his  debts,  except  such  as  die  may  con- 
tract for  the  support  of  herself  and  her  children  as  his 
agrait.  She  has  the  power  to  sell,  mortgage,  lease  or  will 
it  as  if  single,  except  that  if  she  dies  intestate  his  ten- 
ancy by  courtesy  attaches  as  at  common  law.  (N.  Y. 
Laws,  1860,  ch.  90;  Fray  T.  Stebbins,  141  Mass.  219; 
Neely  v.  Lancaster,  47  Ark.  175;  S8  Am.  Rep.  752.) 

Sec.  824.  THE  WIFE'S  PROPERTY  IN 
EQUITY. — At  conmion  law,  when  the  husband  was 
obliged  to  seek  the  aid  of  a  court  of  equity  to  recover 
his  wife's  property,  the  coiul;,  before  decreeing  him  pos- 
session* would  oblige  him  to  make  a  reasonable  provision 
out  of  it  for  his  wife's  support  and  that  of  her  diildren. 
This  was  called  the  wife's  equity  to  a  settlement.  (2 
Kent  Com.  189-43.) 

Where  property  was  conveyed  to  the  wife  before  mar- 
riage, either  by  the  husband  or  third  parties,  and  in  the 
conv^ance  it  was  provided  that  it  should  be  held  by 
her  as  her  sole  and  separate  property,  or  where  it  had 

*In  Ohio  courtesy  is  aboliahed,  and  the  widow  and  widower  art 
equally  entitled  to  down  in  the  estate  of  the  deceased  consort. 
(Ber.  Stat  Ohio,  Sw.  4188.) 
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been  conveyed  to  trustees  for  her  sole  and  separate  use, 
with  tiie  intention  to  exclude  the  husband  from  interest 
therein,  it  could  be  held  by  the  wife  free  from  the  lia- 
bilities otherwise  imposed  by  the  common  law.  This  is 
known  as  the  wife's  separate  estate  in  equity,  and  super- 
seded in  point  of  time  the  modem  statutory  separate 
estate.  (SchouL  Dom.  ReL,  chs.  7  and  8;  2  Kent  Com. 
168.)  The  interrentioD  of  trustees  is  not  now  neces- 
sary. (81  III.  64.)  And  where  the  conveyance  to  the 
wife  expressly  or  impliedly  ^ves  her  the  power  to  con- 
vey or  will  the  estate,  she  may  do  so  by  a  conveyance  or 
will  in  the  manner  prescribed  in  the  instrument  giving 
her  the  power.    (1  Johns,  di.  45.) 

Sec  825.  SAME  SUBJECT— CREATING 
THE  SEP  ABATE  USE.— To  overturn  the  general 
rule  of  the  common  law  vesting  the  wife's  property  in 
the  husband  or  limiting  it  to  bis  use,  and  establisji  the 
wife's  equitable  separate  use,  there  must  be  a  clear  in- 
tait  to  create  a  separate  estate  for  her.  While  teA- 
nical  words  are  not  necessary  to  create  such  a  separate 
estate,  a  dear  intention  in  the  donor  that  the  property 
is  for  die  separate  use  of  the  wife  should  appear  by  ac- 
curate language.  (Brandt  v.  Mickle,  28  Md.  486;  81 
Cy..l29.),  Tiie  following  j^ases  faave  been  held  to 
create  a  separate  estate  in  the  wife:  "For  her  sole  and 
separate  use"  (Parker  v.  Brooke,  »  Vesey  688) ;  "sole 
use  and  disposal"  (17  Ch.  D.  794) ;  "as  hw  separate  es- 
tate" (Fox  V.  Hawks.  L.  R.  18  Ch.  D.  822.)  While 
these  phrases  have  been  held  msuffieient  to  create  a  sepa- 
rate estate  in  the  wife:  "For  the  use  of  his  wife"  (1 
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Rkh.  Eq.  222) ;  "in  trust  for  her"  (49  Conn.  52.)  The 
equity  courts  give  the  wife  the  power  of  enjoying  this 
property  free  from  the  husband's  control,  yet  they  do 
not  enlarge  her  liability  for  the  support  of  the  family, 
or  fHrffinish  the  husband's  obligation  to  support  her. 
(Lumb  V.  Milne,  S  Yes.  520.)  But  the  wife  may  con- 
tract so  as  to  bind  her  ^tate  for  her  own  and  his  debts. 
(31  Vt.  495.)* 

Sec.  826.  THE  WIFE'S  SEPARATE  PROP- 
ERTY BY  STATUTE.— The  equitable  doctrine  of 
the  wife's  separate  property  could  not  satisfy  the  ideals 
of  democratic  America,  and  a  more  effective  modifica- 
tion of  the  common  law  rules  governing  the  wife's  prop- 
oty  had  to  be  made.  The  married  women  turned  to 
the  Legislatures  rather  than  to  the  (»urts  for  their 
lights.  The  principles  of  self-government,  the  spread 
of  education,  tiie  equal  social  intercourse  of  the  sexes, 
mnd  lite  critical  and  iconoclasfdc  spirit  of  the  age  re- 
sulted in  a  peaceful  revolution  of  the  common  law  as 
regards  tie  property  rights  of  married  women.  The 
diange  was  fully  effected  in  1848  in  a  few  States,  and 

*Tbe  doctrine  of  equitable  a^arate  estate  in  the  wife  was 
adopted  into  e<Hne  of  the  United  States  at  an  early  da;.  But 
the  decisions  upon  the  subject  are  mostly  confined  to  those  States, 
as  New  York,  New  Jersey,  Pennsjivania,  Maryland,  Virginia, 
where  chancery  courts  hod  been  established.  The  New  England 
States  and  the  States  formed  from  the  Northwest  Territory  did 
not  recognize  the  wife's  equitable  separate  use.  (Sdioul.  Dom. 
Rel.,  Sec  112.) 
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has  since  extended  to  every  State  in  the  Union.  (SdiouL 
Dom.  Rel.,  Sec  118,  note.)* 

The  statutory  changes  and  modifications  have  con- 
tinued until  tiie  married  women  in  some  States  are  com- 
pletely emancipated  as  regards  their  property  from 
marital  restraints.  But  as  each  State  has  diosen  its  own 
method  of  liberating  married  women,  and  the  courts  of 
the  different  States  have  followed  no  imiform  plan  of 
interpretation,  a  most  unsatisfactory  and  confusing  lot 
of  precedents  have  resulted^  (Stimson's  Am.  Stat.  Law, 
Sees.  6420-6422.) 

Sec.  827.  SAME  SUBJECT— SUMMARY  OF 
MODERN  LEGISLATION.— 1.  "The  property, 
both  real  and  personal,  which  any  married  woman  now 
owns  as  her  sole  and  separate  property;  tiiat  which 
comes  to  her  by  descent,  devise,  bequest,  gift,  or  grant; 
that  whidi  she  acquires  by  trade,  labor,  business,  or  serv- 
ices, carried  on  or  performed  on  her  sole  and  separate  ac- 

•Oa  the  Tth  ef  April,  1848,  the  LegisUture  of  New  York 
enacted  a  law  proridiiig  that  the  real  and  personal  propoty  of 
an;  female  already  married,  or  who  may  hereafter  marry,  which 
•he  shall  own  at  the  time  of  the  marriage,  and  the  rmts,  issnei 
and  profits  thereof,  shall  not  be  subject  to  the  disposal  of  her 
husband,  nor  be  liable  for  his  debts,  and  shall  continue  her  sole 
and  separate  property  as  if  she  were  a  single  female;  and  that 
any  married  female  may  lawfully  receive  and  hold  property  in 
like  manner  from  any  person  other  than  her  husband,  whether  by 
gift,  grant,  devise,  or  bequest.  And  the  Legislature  of  Pennsyl- 
vania about  four  days  later  conferred  substantially  the  same 
rights  of  property  upon  married  women  in  that  State.  (SchouL 
D.  Rel.,  Sec.  118.) 
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count;  that  whidi  a  married  woman  owns  at  the  time 
of  her  nuurkge,  and  the  rents,  issues  and  proceeds  of 
all  audi  property,  shall  be  her  sole  and  separate  prop- 
erty, and  may  be  used,  collected,  and  invested  by  her  in 
her  own  name,  and  shall  not  be  subject  to  the  interfer- 
ence or  control  of  her  husband  or  liable  for  his  debts,  ex- 
cept such  as  may  hare  been  contracted  by  her  as  bia 
agent  for  the  support  of  herself  and  her  children. 

2.  "She  may  bargain,  sell,  assign  and  transfer  her 
perscmal  property,  and  carry  on  any  trade  or  business, 
and  perform  any  labor  or  services  on  her  own  accoimt, 
and  her  earnings  therefrom  shall  be  her  sole  and  sepa* 
rate  property,  and  may  be  used  or  invested  by  her  in 
her  own  name. 

8.  "She  may  bargain,  sell  and  amvey  her  real  es- 
tate, and  contract  witii  reference  to  the  same  as  if  un- 
married, and  she  may  bind  her  separate  real  estate  by 
b^  covenant. 

4.  "She  may  sue  and  be  sued  like  an  unnuuried 
vfnnan  in  all  matters  relating  to  her  separate  property; 
die  may  sue  in  her  own  name  for  damages,  or  for  any 
injury  to  her  person  or  diaracter,  and  the  recovery  shall 
be  her  sole  property;  and  in  all  such  actions  she  may 
execute  any  necessary  bond  or  undertaking  as  if  un- 
married, and  the  same  i^ll  bind  her  separate  estate. 

5.  "No  bargain  or  cmtract  made  by  her  in  reference 
to  her  separate  property  or  business  shall  bind  her  hus- 
band, unless  it  relates  to  property  given  or  granted  her 
hy  him.    In  any  such  action  the  husband  shall  not  be 
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liable  for  costs  or  damages,  and  a  judgment  against  h^ 
flball  be  enforced  out  of  her  separate  property. 

6.  "The  husband  shall  not  be  liable  for  his  wife's 
ante-nuptial  debts  except  to  the  amount  of  faer  separate 
property  acquired  by  him."  (Browne  Dom.  Rel.,  2d 
cd.,  p.  42.) 

7.  "More  recent  statutes  permit  the  wife  to  contract 
with  her  husband,  or  any  other  person,  as  if  unmarried; 
enable  the  hudband  and  wife  to  deed  directly  to  each 
other,  and  relieve  &s  husband  from  any  liability  for  the 
wife's  torts."  (Browne  Dom.  Rel.,  48;  Rev.  Stat. 
Ohio,  Sees.  3108-8117.) 

Sec.  328.  SAME  SUBJECT— SOME  GENER- 
AL PRINCIPLES.— The  hu*and's  vested  rights  in 
his  wife's  property  cannot  be  impaired  by  legislation. 
(Allen  V.  Hanks,  186  U.  S.  800.)  Hence  property  ac- 
quired by  the  husband  before  the  passage  of  the  ena- 
bling acts  could  not  be  taken  as  the  property  of  the  wife, 
but  after-acquired  property  may  be  declared  to  be  the 
wife's  separate  estate.  And  the  husband's  expectancies 
and  possibilities  by  ri^t  of  marriage  are  not  protected 
from  such  legislation.  (Cooky's  Const.  Lim.,  Sees. 
860-2.) 

If  the  wife's  property  is  mixed  witii  the  husband's  so 
as  to  be  indistinguishable  the  creditors  may  take  it  as 
his.  (11  Mich.  470.)  It  is  treated  as  relinquished.  (70 
Mo.  214.) 

In  a  number  of  States,  as  Massachusetts,  Maine,  Cal- 
ifornia, Michigan  and  others,  the  presumption  is  that 
the  wife's  property  belongs  to  the  husband,  unless  by 
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suitable  words  or  circumstance  she  claim  her  statutory 
rights.  (SchouLDom.  Bel.,  Sec.  120a.)  The  New  York 
rule  is  differoit,  and  the  latest  tendency  is  to  treat  it 
as  prima  facie  her  independent  property  without  express 
words  excluding  the  hu^and.  (Qualter's  Estate,  147 
Pa.  St  124.) 

The  separate  equitable  estate  of  the  wife  may  be  still 
created  and  'be  subject  to  the  rules  of  equity  as  before, 
the  statutes  simply  creating  a  legal  separate  estate,  but 
in  case  of  doubt  the  preference  will  be  in  favor  of  the 
statutory  estate.  (MacConnell  t.  Lindsay.  181  Pa.  St. 
476;  Wood  v.  Wood,  83  N.  Y.  575.) 

The  equitable  rule,  whether  in  reference  to  equitable 
or  statutory  separate  property  of  the  wife,  is  that  the 
wife  may  charge  it  with  the  due  performance  of  her 
engagements  m&de  or  incurred  on  its  express  credit, 
or  for  its  benefit.  (Picard  v.  Heine,  L.  R.  5,  Ch.  274; 
Patrick  v.  Littell,  86  O.  St.  7».)  And  a  specific  agree- 
ment to  charge  her  separate  estate  is  not  necessary,  but 
the  conditional  right  and  her  intent  to  charge  her  estate 
may  be  inferred  from  the  surrounding  circumstances,  as 
where  she  promises  to  pay  for  services  when  she  receives 
her  rent  (Conlin  t.  CartraU,  64  N.  Y.  217;  2  Kent 
Com.  164;  Schoul.  D.  Rel.,  Sees.  186,  144.)  So  the 
wife  may  bind  her  separate  property  for  necessaries  for 
the  family,  if  made  on  its  credit  and  faith.  (85  N.  Y. 
516.)  But  it  must  be  clear  that  she  contracted  the  debt 
on  her  own  behalf  and  intended  to  bind  her  property. 

Jn  some  States  the  wife  before  she  can  carry  on  a 
business  in  her  own  name  is  obliged  to  register  her  m- 
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tuition  and  get  a  certificate,  whkh  relieves  the  husband 
of  his  responsibility  for  her  debts.  Other  States  require 
the  husband's  written  assent  to  the  wife's  power  to  trade. 
(Schoul.  D.  Rel.,  Sec  166.)  • 

*The  husband  may  be  emplojed  as  Rgent  of  the  vif e  to  manage 
her  separate  property  without  subjecting  it  to  the  clsimB  of  his 
creditors.  (Bucklej  v.  Wells,  88  N.  Y.  618;  SdiouL  D.  ReL» 
Sec.  168.) 
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CHAPTER  III. 

8KFAKATI0N  AMD  OITOBCB. 

Sec.  829.  SEPABATION.— The  separation  of  a 
married  pair  Is  to  be  distingui^ed  from  divorce,  as  it 
rally  involves  a  cessation  of  domestic  intercourse  and 
not  a  dissolution  of  the  marriage.  He  parties  con- 
tinue united  in  form  but  divided  in  fact  The  impedi- 
ments of  the  relation  still  exist  and  the  parties  simply 
escape  domestic  infelicities.  This  marital  condition  is 
against  public  policy,  and  the  law  only  recognizes  it 
vrfiere  unable  to  do  otherwise.  Thus  a  contract  for  fu- 
ture separation  is  treated  as  void,  but  by  statute  and  in 
equity  immediate  separation  of  the  parties  accompanied 
by  a  contract  for  the  support  of  the  wife  is  valid.  (Al- 
bee  v.  Wyman,  10  Gray  222;  Rev.  Stat.  Ohio,  Sec 
8118.)  So  a  contract  for  lite  support  of  the  wife  made 
after  separation  is  valid.  (Fox  v.  Davis,  118  Mass. 
265.)  And  the  equity  courts  generally  recognize  sep- 
aration deeds  so  far  as  they  concern  the  rights  of  tiiird 
parties,  and  enforce  specific  performance  of  agreements 
providing  for  the  sui^rt  of  the  wife  when  the  parties 
are  living  apart  (Wilson  v.  Wilson,  I.  H.  of  L.  Cas. 
588;  Tallinger  v.  MandeviUe,  118  N.  Y.  427;  85  Mich. 
110.)  But  there  is  some  authority  to  tbe  contrary,  and 
in  North  Carolina  the  doctrine  is  discarded.  (St.  John 
V.  St.  John,  11  Ves.  580;  Collins  v.  Collms,  1  Fhill.  £q. 
(N.  C.)  158.) 
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Sec.  880.  SAME  SUBJECT— ABANDON- 
MENT.— Where  the  wife  is  abandoned,  and  the  hus- 
band has  left  the  State,  the  law  recognizes  her  right  to 
contract,  sue,  and  be  sued  as  a  single  woman.  (Hay- 
ward  T.  Barker,  52  Vt  429.)  In  scnne  States  she  is 
entitled  to  an  order  of  court  awarding  her  temporary 
alimony  or  support  out  of  his  property.  (60  Ind.  275.) 
And  this  though  she  has  made  a  contract  to  take  a 
stated  amount  for  her  support  (140  Mass.  560.) 
Abandonment  of  the  wife  without  good  cause  is  by 
statute  made  a  cause  for  the  granting  of  alimony  in 
some  States,  and  if  continued  for  a  period  of  years  a 
cause  for  divorce.  (Ohio  Stat.,  Sec.  5702;  Schouler 
D.  Rel.,  Sec.  219.)* 

Sec.  881.  DIVORCE.— "On  two  points,"  says 
Schouler,  "English  and  American  jurists  seem  to  agree: 
first,  that  the  government  has  the  right  to  dissolve  a 
marriage  during  the  lifetime  of  both  parties,  provided 
the  reasons  are  weighty;  second,  that,  xmless  those  rea- 
sons are  wei^ty,  husband  and  wife  should  be  divorced 
only  by  the  hand  of  death."    (D.  Rel.,  Sec.  220.)* 

The  law  recognizes  three  kinds  of  divorces: 

1.    Divorces  declaring  that  there  never  was  a  legal 

"Divorce  laws  have  constantly  ^ven  ris«  to  most  int^esting 
and  earnest  discussions ;  and  men  differ  very  widely  in  their  coa- 
clusions,  while  all  admit  the  subject  to  be  of  the  most  vital  im- 
portance to  the  peace  of  families  and  the  welfare  of  nations. 
Some  favor  a  rigid  divorce  system  as  most  conducive  to  the  moral 
health  of  the  people;  others  urge  a  lax  system  on  the  same 
ground.    (Schoul.  D.  Rel.,  Sec.  fOtO.) 
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nuuriage,  on  the  ground  of  the  niillity  of  the  marriage 
conirad. 

2.  Divorces  dissolring  the  marriage  contract  by  rea- 
son of  the  defendant's  misdoings;  this  is  called  an  ab- 
solute divorce  from  the  bonds  of  matrimony  (a  vtn- 
culo). 

S.  Divorces  from  bed  and  board  (a  menta  et  tkoro)y 
being  a  partial  divorce  granted  in  some  jurisdictions 
for  the  less  heinous  offenses  against  marital  duty. 

Sec.  882.  SAME  SUBJECT— DIVORCES  OF 
NULLITY. — A  divorce  of  nullity  is  a  judicial  decree 
that  a  supposed  marriage  never  had  any  valid  legal 
existence.  Its  purpose  is  one  of  expediency  and  de- 
sirability in  having  a  void  or  voidable  marriage  deter- 
mined by  judicial  authority.  (2  Johns.  Ch.  843.)  The 
groimds  or  causes  of  granting  a  divorce  of  nullity  are: 
a  former  marriage  undissolved,  fraud,  impotence,  men- 
tal incapacity,  and  lack  of  age.  These  causes  have  been 
considered  in  our  first  diapter.  A  marriage  with  these 
defects  is  usually  valid  imtil  declared  void,  and  offspring 
are  le^timate.  (Birdzell  v.  Birdzell,  88  Kans.  488). 
But  if  the  marriage  ia  void  ab  initio  the  court  will  still 
render  a  decree  of  nullity.  (Waymire  v.  Jetmore,  22 
O.  St.  271.) 

Sec.  8*8.  SAME  SUBJECT— DIVORCES  AB- 
SOLUTE OR  "A  VINCULO."— The  chief  cause  for 
granting  an  absolute  divorce  is  adultery,  whidi  Sdiouler 
defines  as  "voluntary  sexual  intercourse  of  either  mar- 
ried party  with  some  one,  married  or  single,  of  the  op- 
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iposite  sexi  other  than  the  offender's  own  spouse."  (D. 
Rel.,  Sec.  220b.)  The  only  State  not  recognizing  this 
as  a  cause  for  divorce  is  Soutii  Carolina,  which  State 
aims  to  make  the  marriage  contract  terminable  by  deatii 
alone. 

But  adultery  is  not  the  only  cause  for  which  an  abso- 
lute divorce  is  granted.  Each  State  is  at  liberty  to  de- 
termine upon  what  grounds  divorces  shall  be  granted, 
and  having  done  so  and  obtained  jurisdiction  of  the 
parties,  Its  action  is  valid  in  all  other  States,  however 
slight  the  grounds  have  been  made.  Thus,  in  States 
not  granting  partial  divorces  additional  causes  of  di- 
vorce are  given  as:  Extreme  cruelty,  gross  neglect  of 
duty,  habitual  drunkenness  for  a  period  of  years,  willful 
absence  for  a  specified  period  of  years  from  one  to 
five,  failure  to  support  when  able,  conviction  of  felony 
or  other  infamous  crime.  ( See  divorce  statutes  in  Ohio, 
Colorado,  South  Dakota  and  other  States.) 

In  all  jm-isdictions  the  chief  causes  for  divorce  are: 
Adultery,  cruelty  and  desertion,  the  otiter  specified 
causes  being  modifications  of  these.  (Schoul.  Dom. 
Rel.,  Sec.  2aob,  and  note.) 

Sec.  884.  SAME  SUBJECT— PARTIAL  DI- 
VORCES.— A  partial  or  limited  divorce  from  bed  and 
board  is  yet  granted  in  some  States.  The  common 
law  did  not  allow  this  divorce  to  the  husband.  (Van 
Veghten  v.  Van  Ve^ten,  4  Johns.  Ch.  601.) 

New  York,  which  grants  an  absolute  divorce  only  in 
case  of  adultery,  grants  this  partial  drvoree  for  a  limited 
time  or  for  life  for  the  foUowing  causes:  1.  Crad  and 
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inhuman  treatment;  2.  Such  conduct  on  the  part  of  the 
defendant  as  will  render  it  unsafe  for  the  plaintiff  to 
live  or  cohabit  with  defendant;  8.  Abandonment  of 
plamtiff  by  defendant,  or  neglect  of  the  husband  to  pro- 
ride  for  the  wife.  This  is  also  regulated  by  statutes  in 
the  various  States.  But  in  general  any  conduct  m  one 
of  ike  parties  whidi,  to  the  reasonable  apprdiension  of 
the  other,  renders  cohabitation  physically  unsafe  to  a 
degree  justifying  a  withdrawal  therefrom,  is  a  good 
cause.  (Evans  v.  Evans,  1  Hag.  Con.  810;  Sish.  M. 
&  D.  158.) 

Sec.  885.  DEFENSES  TO  A  SUIT  FOR  DI- 
VORCE.— Quite  uniformly  the  statutes  require  the 
causes  upon  which  the  divorce  is  granted  to  be  made 
out  by  other  evidence  than  that  of  the  injured  party, 
and  Hiis  whether  t^e  defendant  contests  or  not.  So  a 
suit  for  divorce  may  be  defeated  because  of  the  con- 
nivance or  collusion  of  the  parlies,  or  by  showing  that 
the  specified  offense  has  been  condoned  by  the  complain- 
ing party,  or  by  recriminating  the  plaintiff. 

1.  Connivance  is  the  corrupt  consent  of  a  party  to 
the  conduct  of  the  defendant,  of  whidi  he  or  she  after- 
wards Ciunplains.  The  libellant  or  plaintiff  desires  and 
intends,  or  at  least  is  willing  that  the  other  party  should 
err.  When  this  corrupt  intention  appears  on  both  sides 
the  divorce  will  be  refused,  as  it  is  only  to  be  granted 
for  cause  and  not  by  the  consent  of  the  parties.  (140 
Mass.  580.)  But  connivance  at  one  act  is  not  a  bar  to 
a  divorce  for  a  previous  act     (142  Mass.  868.) 

8.    CdDuaion  in  marital  law  is  an  agreenaoit  between 
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husband  and  wife  for  one  of  them  to  commit,  or  appear 
to  commit,  a  breach  of  the  marital  duty  in  order  that 
the  other  may  obtain  the  legal  remedy  of  divorce  or 
separation  as  for  the  real  injury.  This  collusion  may 
be  either  active  or  passive.  Active,  as  ^ere  one  party 
agrees  to  commit  an  offense  to  give  grounds  for  a  di- 
vorce. (L.  R.  I.  Pro.  Div.  121.)  Passive,  as  ^ere 
the  Ubellee  agrees  to  suppress  facts  ^ich  mi^t  con- 
stitute a  good  cause  of  defense.  (8  Hag.  Ec.  76.) 
Where  sudi  collusion  of  the  parties  can  be  shown  it  is 
a  bar  to  divorce. 

8.  Condonation  is  the  conditional  forgiveness  or  re- 
mission by  the  husband  or  wife  of  a  marital  offense 
which  the  oliier  has  committed.  This  forgiveness  is 
construed  to  be  upon  the  condition  of  being  ever  after- 
wards treated  with  conjugal  fidelity,  and  hence,  while 
a  complete  defense  to  past  acts,  a  subsequent  breach 
by  the  party  revives  the  original  remedy.  {2  Bish. 
M.  &  D.  260.)  Condonation  may  be  express  or  im- 
plied from  the  subsequent  cohabiting  of  the  parties. 
But  a  single  act  of  intercourse,  or  a  limited  return 
home  may  not  be  enou^  to  condone  the  offense.  (27 
Wis.  202.)  And  the  remission  must  be  made  and  acs 
cepted  with  the  intention  of  conforming  to  the  condi- 
tions. (29  Ga.  718.)  The  husband  or  wife  must  have 
knowledge  of  the  act  condoned,  and  the  forgiveness 
must  be  free  and  not  obtained  by  fraud  or  false  prom- 
ises.    (78  IlL  497.) 

4.  Recrimination  is  a  counter  charge  by  the  libellee 
or  defendant  of  a  cause  for  divorce  against  the  libeBant. 
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The  rule  being  tliat  where  both  parties  are  in  default 
Deitiier  can  obtain  a  divorce.  (124  Mass.  895;  72  K. 
C.  580.)  The  recrimination  must  be  in  kind  to  be  a 
defoise  in  some  jurisdictions.  (Terfaune  t.  Terhune, 
40  How.  Pr.  258.)  And  in  the  absence  of  statutes  it 
can  be  no  defense  to  a  cause  for  a  nullity  of  marriage 
only.  (2  Bish.  M.  &  D..  77;  Schoul.  Hus.  &  Wife, 
Sees.  588-556.) 

Sec  886.  EFFECT  OF  DIVORCE.— The  effect 
of  a  valid  and  complete  decree  of  dissolution,  or  abso- 
lute divorce,  upon  the  property  ri^ts  of  the  parties  is 
substantially  that  of  death,  or,  ratlier,  annihilation. 
(Schoul.  D.  Rel.,  Sec.  221.)  And  unless  statutes  pre- 
scribe a  division  of  the  property,  or  a  decree  of  alimony 
is  rendered,  the  guilt  or  innocence  of  either  spouse  does 
not  affect  the  case.  The  divorce  bars  dower  and  courte- 
sy, right  of  administration,  and  property  rights  unda 
the  statutes  of  distribution.  Local  codes  usually  save 
certain  rights  to  the  guiltless  party.  (Jordan  v.  Clark, 
81  111.  465;  Hunt  v.  Thompson,  61  Mo.  148;  Rev.  Stat. 
Ohio,  Sees.  5699,  5700;  111  U.  S.  528.) 

A  partial  divorce  from  bed  and  board  with  provision 
for  the  payment  of  a  gross  sum  as  alimony  does  not 
bar  dower  (Taylor  v.  Taylor,  98  N.  C.  418) ;  but  where 
both  remarry  a  decree  in  favor  of  the  wife  with  pro- 
vision for  permanent  alimony,  bars  dower.  (Tatro  v. 
Tatro.  18  Nebr.  895;  S.  C,  58  Am.  Rep.  820.) 

Sec.  887.  ALIMONY.— Alimony,  in  divorce  law, 
is  the  means  of  support  which  the  court  compels  the 
offending  party  to  give  Ihe  otiier  spouse.    It  may  be 
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giren  temporarily  or  permanently,  and  before  or  after 
a  final  decree.  Permanent  alimony  may  be  enlarj^ 
or  diminished  by  decree,  and  may  continue  after  tiie 
death  of  tiie  offending  party.  (77  Me.  878.)  If  the 
wife  granted  alimony  remarries  the  court  may  revoke 
or  reduce  her  alimony.  (Beadleston  t.  Beadleston,  103 
N.  Y.  57.)  By  statute,  proTision  is  made  for  securing 
a  decree  for  alimony,  thou^  no  divorce  is  sought,  and 
the  grounds  for  granting  it  are  specifically  stated.  (Rev. 
Stat.  Ohio,  5702;  Graves  v.  Graves,  86  la. '810.) 

Sec.  888.  VOID  DIVORCES.— Divorces  may  be 
impeached  for  want  of  jurisdiction,  since  a  divorce  in  a 
foreign  jurisdiction  against  a  party  not  resident  there, 
and  not  personally  served  witii  process,  and  who  has 
not  appeared,  is  void.  (People  v.  Baker,  76  N.  Y.  78; 
Roth  V.  Roth,  104  Ind.  85;  Hoffman  v.  Hoffman,  46 
N.  Y.  80.)  So  an  absolute  divorce  secured  by  fraud 
is  void.  (108  Mass.  590.)  Only  the  parties  can  ques- 
tion the  divorce,  and  even  the  diildren  are  not  per- 
mitted to  inquire  into  them.  (Bau^  v.  Bau{^,  85 
Mich.  59.)* 

*In  the  present  work  manj  things  found  in  other  books  have 
been  omitted,  partly  to  reduce  the  size  of  this  book,  parti;  be- 
cause this  subject  is  one  regulated  largely  by  statute  in  the  dif- 
ferent  States,  and  as  it  is  impossible  to  give  them  all  in  detail, 
only  the  general  principles  have  been  presented.  The  student  is 
referred  to  the  statutes  and  decisioos  in  his  particular  State  for 
local  law. 
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CHAPTER  I. 

Sec  889.  PARENT  AND  CHILD  AS  A  DO- 
MESTIC REIjATION.— The  second  of  the  domestic 
relations  is  that  of  parent  and  diild,  and,  as  a  legal 
topic,  consists  of  those  natural  and  legal  rules  whidt 
fix  and  govern  the  respective  ri^ts  and  duties  between 
parents  and  liieir  offspring.  It  is  the  most  universal 
relation  in  nature,  observes  Blackstone,  and  immediate- 
ly derived  from  that  of  husband  and  wife.  (1  BL  Com. 
446.) 

Sec  840.  LEGITIMATE  AND  ILLEGITI- 
MATE CHILDREN.— All  children  are  not  bom  in 
lawful  wedlock,  and  the  law  which  akned  to  protect 
another  legal  relation,  that  of  marriage,  did  not  scruple 
to  deprive  offspring  bom  out  of  wedlock  of  all  their 
natural  rights.  Hence  children  at  common  law,  and 
now,  are  eitiier  legitimate  or  illegitimate,  and  the  rela- 
tion of  parent  and  child,  whidi  by  law  of  nature  and 
reason  should  apply  equally  to  these  two  sorts  of  chil- 
dren, as  a  matter  of  law  does  not,  as  we  i^Il  see.  But 
first  of  legitimate  children. 

A  legitimate  child  at  the  common  law  is  one  who  is 
bom  in  lawful  wedlock,  or  within  a  competent  time 
109 
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afterwards.  (1  Bl.  Com.  446.)  The  presumption  be- 
ing that  all  children  bom  to  married  parents  were  le- 
gitimate, which  presumption  might  at  first  be  rebutted 
only  by  proving  the  impotency  of  the  husband  or  his 
absence  from  t^e  realm,  but  later  by  the  fact  of  the 
non-access  of  tbe  husband.  (Fendrell  t.  Fendrell, 
Stra.  Rep.  925;  2  Kent  Com.  211.)  At  the  civil  law 
the  parents  of  a  bastard  child  by  subsequently  marry- 
ing legitimated  the  child,  and  tliis  is  the  law  in  some 
American  States  (  Schoul.  Dom.  Rel.,  Sec.  226n),  but 
was  not  the  common  law,  nor  is  it  the  law  of  England 
now,  or  of  some  States. 

The  domicile  of  a  legitimate  child  is  determined  by 
and  follows  that  of  its  father.  (Van  Matre  t.  Sank^, 
148  111.  586.) 

See.  841.  ADOPTION.— By  adoption  is  meant  the 
taking  or  choosing  of  another's  child  as  one's  own.  It 
was  recognized  by  the  civil  law,  but  not  by  the  common 
law.  In  some  States  it  is  recognized,  and  the  local 
laws  point  out  the  method  to  be  followed.  In  some 
States  a  written  instrument  must  be  executed  and  re- 
corded, and  the  proceedings  are  in  the  nature  of  a 
solemn  contract  (Long  v.  Hewitt,  44  Iowa  868.)  The 
Massachusetts  statutes  provide  that,  by  a  judicial 
decree  rendered  upon  due  investigation,  any  person 
may  adopt  as  his  own  the  child  of  others;  and  the  diUd 
80  adopted  shall  be  deemed  for  tiie  purposes  of  inheritance 
and  aU  other  legal  consequences,  the  diild  of  the  parents 
by  adoption,  the  same  as  if  bom  to  them  in  lawful  wed- 
lock.    (Mass.  Gen.  Sts.,  c.  110.)    And  sudi  a  statute 
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is  not  unconstitutioDal  unless  interfering  with  vested 
li^ts.  (Sewall  t.  Roberts,  115  Mass.  262;  Eckford 
T.  Knox,  67  Tex.  200;  StiiouL  Dom.  Rel.,  Sec  282; 
Bev.  Stat.  C^iio,  Sees.  8187-8140.) 

Sec  842.  DUTIES  OF  PARENTS.— The  duties 
of  parents  to  their  legitimate  children,  Blackstone  ob- 
serves, consists  in  the  three  particulars  of  maintenance, 
protection  and  education.  (1  Bl.  Com.  446.)  In  the 
absence  of  statute,  protection  and  education  are  duties 
permitted  rather  than  enforced.  The  legal  duty  of  the 
parent  as  required  by  statutes  is  usually  that  of  sup- 
port 

1.  Maintenance  or  Support. — This  duty  is  a  prin- 
dple  of  natural  law.  An  obligation  laid  on  the  parents 
not  only  by  nature  herself,  but  by  tiieir  own  proper 
act  in  bringing  children  into  the  world.  By  begetting 
them  they  have  entered  into  a  voluntary  obligation  to 
endeavor,  as  far  as  in  them  lies,  that  the  life  whidi  they 
have  bestowed  shall  be  supported  and  preserved. 
Hence  the  children  have  the  perfect  right  of  receiving 
maintmuice  from  their  parents.  (1  Bl.  Com.  447.) 
But  this  duty,  which  the  natural  instinct  of  affection 
prompts  the  paroits  to  perform  voluntarily,  has  also 
been  enforced  by  the  municipal  law  of  all  well-regu- 
lated States.  The  civil  and  the  common  law  recognized 
this  duty  and  enforced  it  by  appropriate  sanctions. 
(Mortimore  v.  Wright,  6  M.  &  W.  482.)  And  modem 
State  statutes  impose  tiie  same  obligation  and  make  its 
neglect  a  misdemeanor.    (Rev.  Stat.  Ohio,  Sec.  8140-2.) 

But  the  obligation  is  qualified  ii^n  the  child  is  able 
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to  assist  in  providing  for  itself,  or  where  tiie  daild  has 
property  of  its  own  and  the  father  has  not.  And  in  the 
Utter  case  a  court  of  equity  may  provide  for  the  child 
out  of  the  diild's  property,  and  allow  the  parent  ex- 
penses incurred  by  him  for  the  child.  (2  Story's  Eq.> 
Sec.  1854.)  Otherwise  the  parent  is  bound  to  maintain 
his  children  until  they  reiacb  the  age  of  majority.  (2 
Kent  Com.  102.) 

Blackstone  thus  states  the  limitation  on  the  duty  of 
parent  to  support  his  children:  "No  person  is  bound 
to  provide  a  maintenance  for  his  issue,  imless  where 
the  children  are  impotent  and  unable  to  work,  either 
through  infancy,  disease  or  accident,  and  then  is  only 
obligated  to  find  them  with  necessaries,  the  penalty  on 
refusal  being  no  more  than  20s.  a  month."*  And  this 
in  general  is  the  effect  of  our  modem  statutes,  which 
seek  only  to  compel  the  parent  to  provide  for  blind* 
lame,  or  impotent  offspring,  or  mitil  the  child  is  able 
to  provide  its  own  support.  (Schoul.  Dom.  Rel.,  Sec. 
286;  2  Kent  Com.  1»0.) 

The  stepfather  is  not  hound  to  support  his  step- 
child imless  he  is  taken  into  the  home  and  provided  for 

*1  Bl.  Com.  449.  And  in  the  same  connectioii  he  says:  "For 
the  policy  of  our  laws,  which  are  ever  watchful  to  prmnote  in- 
dustry, did  not  mean  to  compel  a  father  to  maintain  his  idle  and 
lazy  children  in  ease  and  indolence;  but  thought  it  unjust  to 
obhge  the  parent  against  his  will,  to  provide  than  with  super- 
fluities, and  other  indulgences  of  fortune,  imagining  they  might 
trust  to  the  impulse  of  nature  if  the  children  were  desoring  of 
such  favors."    (Idon.) 
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and  accepted  practically  as  one  of  the  family.  (Smith 
T.  Rodgers,  24  Kana.  140.) 

After  the  father's  deaiji  or  in  cose  of  his  disability 
the  moliier  is  bound  to  support  tiie  children  if  able. 
(Dedham  r.  Natick,  16  Mass.  140.)  But  if  the  child 
has  property,  such  property  will  be  used  without  calling 
on  aie  mother.  (Pierre  v.  Pierce,  64  Wis.  72  S.  C; 
54  Am.  Rep.  581.) 

2.  Protection. — A  parent  is  permitted  rather  than 
enforced  in  regard  to  this  duty.  The  law  permits  the 
parent  to  uphold  children  in  their  law  suits  witiiout 
bemg  guilty  of  the  legal  crime  of  maintaining  quarrels, 
and  justifies  an  assault  and  battery  committed  in  de- 
fense of  the  pejrsons  of  one's  tdiildren.  (1  Bl.  Com. 
450.) 

8.  Education. — This,  too,  is  a  moral  ratiier  tiian  a 
legal  duty.  Compulsory  education  has  not  prevailed 
in  this  country,  and  where  tried  has  not  been  kept  up. 
The  pareait  would  doubtless  be  compelled  to  permit 
minor  diildren  to  attend  school  where  the  law  required 
tbeir  attendance.  The  question  of  education  may  arise 
under  the  father's  will  providing  for  it,  and  will  be  fol- 
lowed as  prescribed.  Where  the  question  arises  as  to 
the  child's  religious  training  after  the  death  of  the 
parent,  the  last  will  may  control,  or  tiie  court  may  de- 
cide as  it  seems  best  for  the  interests  of  ttie  children. 
(SchouL  D.  Rel.,  Sec.  285.)  A  reasonable  education 
may  be  regarded  as  a  necessary,  but  such  an  educaticm 
does  not  include  a  trade  or  profession,  or  the  so-called 
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hi^er  education.     (Turner  t.  6aither>  82  N.  C.  S57; 
16  Vt.  688;  47  111.  290.)     See  post.,  Sec.  879. 

Sec.  848.  THE  CHILD  AS  AGENT  OF  THE 
FATHER. — The  father  is  not  bound  for  the  debts  or 
contracts  of  his  diild  in  the  absence  of  an  express  or 
implied  authority  given  the  dtild.  (Cromwell  v.  Ben- 
jamin, 41  Barb.  £58.)  But  very  slight  circumstances 
may  raise  the  implied  assent  of  tiie  parent.  (Bradf(H^ 
V.  Bradford,  82  111.  App.  461.)  The  father  is  com- 
pelled to  discharge  his  legal  and  moral  obligations  as  a 
parent,  and  must  provide  suitable  necessaries  for  his 
minor  children,  but  is  not  to  be  bound  by  every  act 
of  an  imprudent  child.  Where  the  infant  resides  at 
home  and  is  properly  supplied  by  the  father,  a  persoB 
furnishing  the  child  necessaries  cannot  bind  the  father 
unless  he  authorized  the  purchase.  (Clinton  v.  Row- 
land, 24  Barb.  684.)  The  parent's  contract,  or  failure 
to  supply  the  infant,  must  appear  if  he  is  to  be  bound. 
(Ifi9  Pa.  St.  489.)  Where  the  father  knows  ttie  cir- 
cumstances of  his  child's  contract  and  nuikes  no  objec- 
tion he  will  be  bound,  as  where  he  knew  tiiat  anotiier 
was  boarding  his  minor  child  with  expectation  of  re- 
ward. (Clark  V.  Clark,  46  Conn.  586;  Swain  v.  Tyler, 
26  Vt.  9.)  In  Mortimor  v.  Wright,  6  M.  &  W.  482, 
it  is  said,  liiat  "in  point  of  law  a  fatiier  who  gives  no 
authority,  and  enters  into  no  contract,  is  no  more 
liable  for  goods  supplied  to  his  son  than  a  brother,  or 
an  unde,  or  a  mere  stranger  would  be."  And  in  gen- 
eral the  diild  has  no  authority  to  bind  the  father  as  his 
agent  unless  an  express  authority  is  given  or  to  be 
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legally  inf^red,  and  the  dealer  supplying  tiie  goods 
must  see,  at  his  peril,  that  the  goods  supplied  are  nec- 
essaries according  to  the  situation  and  condition  of 
the  infant  (Gotts  v.  Clark,  78  IlL  229.)  At  majority 
the  diild  is  presumed  to  supply  his  own  necessaries, 
and  though  the  son  still  live  with  the  father,  and  the 
goods  are  supplied  at  the  request  of  tiie  father,  the  son 
alone  is  bound.  (Boyd  t.  Sappington,  4  Watts  247.) 
And  a  child  to  be  able  to  bind  a  parent  while  from 
home  for  necessaries  supplied  him  must  not  have  left 
against  the  wishes  of  the  parent.  (Raymond  v.  Loyd, 
10  Barh.  485.)  A  parent  is  usually  held  liable  for  the 
expense  of  a  decent  burial  of  a  deceased  minor  child. 
(Sullivan  v.  Homer,  41  N.  J.  Eq.  299.) 

Sec  844.  RIGHTS  OF  THE  PARENTS.— The 
power  of  parents  over  their  children,  according  to 
Blackstone,  is  derived  from  and  incident  to  their  duty. 
The  power  being  given,  partly  to  enable  the  parent 
more  effectually  to  perform  his  duty,  and  partly  as  a 
recompense  for  the  care  Mid  trouble  incident  to  a  proper 
discharge  of  it.  (1  Bl.  Com.  452.)  The  parent's  power 
includes  the  right  to  correct  the  child,  the  right  to  his 
custody,  and  to  receive  bis  earnings  and  services. 

Sec.  845.  SAME  SUBJECT— CORRECTION.— 
At  the  ancient  Roman  law  the  father  had  the  power 
of  life  and  death  over  his  children,  upon  the  principle 
that  he  who  gave  had  the  right  to  take  away.  The 
English  common  law,  while  recognizing  the  power  of 
tile  parent  to  correct  the  child,  reduced  the  power  to 
&t  sufficient  to  keep  the  child  in  order  and  obedience. 
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Thus  the  father  may  lawfully  chastise  a  child  in  a  rea^ 
sonable  manner.  (1  Bl.  Com.  452;  Van  Valkenburg 
v.  Watson,  18  Johns.  480.).  The  parent  is  responsible 
for  the  abuse  of  the  right,  and  may  be  indicted  and 
found  guilty  of  manslaughter,  or  even  murder,  in  a 
proper  case.  (Queen  v.  Edwards,  8  Car.  &  P.  611; 
Fletcher  v.  People,  52  111.  895.) 

Sec.  846.  SAME  SUBJECT— CUSTODY  OF 
THE  CHILD.— The  father  has  the  primary  right  to 
the  custody  of  bis  children,  and  on  his  death  may  ap- 
point a  guardian,  but  the  mother  generally  succeeds 
to  the  natural  rights  of  tiie  fatho-.  (People  v.  01m- 
stead,  27  Barb.  9.)  And  this  was  a  plain  principle  of 
the  common  law,  that  the  father  possessed  the  para- 
mount ri^t  to  the  custody  and  control  of  his  minor 
diildren,  and  to  superintend  their  education  and  nur- 
ture. (1  Bl.  Com.  458.)  If  the  father  is  shown  unfit, 
he  may  be  deprived  of  tiie  custody  of  his  child,  and  the 
court  will  appoint  a  guardian  or  transfer  it  to  the 
mother.  (18  Johns.  418.)  So  the  court  may  deprive 
both  parents  of  the  custody  if  the  interests  of  the  child 
demand.     (2  Kent  Com.  205.) 

In  case  of  tixe  divorce  of  the  parents  the  court  grant- 
ing the  decree  usually  awards  temporary  custody  of 
the  diildren  while  the  suit  is  pending,  and  permanent 
custody  upon  final  decree  to  the  parent  most  able  and 
fit  to  provide  for  the  child,  or  the  court  may  ignore 
the  parents  and  provide  a  guardian  for  the  children. 
(2  Bish.,  M.  &  D.,  Sees.  526,  580;  Bryon  v.  Lyon,  104 
Md.  227;  In  re  Bort,  25  Kans.  806.)    The  tendency  is 
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to  treat  the  parents  equally  in  regard  to  their  rights  to 
the  custody  of  the  chUdren.  (Sehoul.  Dom.  Rel.,  Sec. 
249d.)  The  wishes  of  the  child  may  also  be  consulted 
if  he  is  of  years  of  discretion. 

Parents  may  relinquish  tiieir  right  to  custody  by  a 
contract  of  apprenticeship,  or  'by  permitting  the  child 
to  be  adopted  by  others.  So,  wbere  a  child  has  been 
surrendered  to  a  third  person  or  relatives,  and  been 
supported  by  them,  if  in  the  interest  of  the  child,  the 
court  will  not  award  custody  to  the  parents.  (BroTrae 
Dom.  Rel.,  78.) 

Proceedings  in  regard  to  custody  of  children  are 
usually  conducted  by  the  writ  of  habeas  corpus,  but  as 
the  writ  is  for  ihe  purpose  of  inquiring  into  an  illegal 
restraint  and  of  freeing  the  person  from  it,  the  court  is 
□ot  boimd  to  decide  who  is  entitled  to  the  guardian^p 
or  deliver  the  child  to  the  custody  of  any  particular  per- 
son, but  in  its  discretion  it  may  do  so.  (SchouL  Dom. 
Rel.,  Sec.  249,  and  cases  cited.) 

Sec.  847.  SAME  SUBJECT— SERVICES  AND 
EARNINGS.— The  parent  is  entitled  to  his  child's 
services  and  earnings  until  he  is  of  age,  unless  he 
onancipates  the  child  and  compels  him  to  support  him- 
self. (1  Bl.  Com.  458;  Gale  v.  Parrot,  1  N.  H.  28; 
Hall  V.  Hall,  44  N.  H.  298) .  After  coming  of  age  the 
child  is  entitled  to  his  wages  and  earnings,  but  if  he  re- 
mains with  the  father  wages  cannot  be  recovered  in 
the  absence  of  a  special  agreement  (15  Barb.  444.) 
The  right  of  action  to  recover  for  ttie  services  of  the 
minor  is  presumed  in  the  parent.     (Dufield  v,  Ctoss, 

Digit  zed  by  Google 


118  THE  DOMESTIC  RELATIONS. 

12  111.  897.)  And  tiie  father  may  charge  for  services 
rendered  by  his  son  as  though  his  own  work.  (Brown 
V.  Ramsay,  5  Dutdi.  117.)  So  a  minor  child  hired 
under  an  agreement  with  the  father  camiot  be  dis- 
diarged  and  rehired  under  a  new  contract,  witiiout  the 
notice  of  the  parent.  And  where  this  k  done  the 
parent  may  adopt  the  new  contract  and  claim  what  is 
due,  or  repudiate  it,  and  claim  the  value  of  the  diild's 
services.     (Sherlock  v.  Kimmel,  75  Mo.  77.) 

The  parent  may  voluntarily  relinquish  his  right  to 
his  child's  earnings  and  services,  and  this  will  not  be  in 
fraud  of  creditors,  if  done  in  good  faith,  though  the 
father  be  insolvent.  (Wilson  v.  McMillan,  62  Ga.  16.) 
This  relinquishment  is  called  Emancipation.  So  a 
parent  may  by  delay  and  laches  forfeit  the  right  of 
action  for  his  son's  wages,  as  where  the  minor  is  work- 
ing for  a  monthly  wage  to  be  paid  to  himself,  and  the 
father,  knowing  of  the  agreement,  gives  no  notice  of 
his  objection  until  the  work  is  done  and  payment  made 
to  the  child.     (Smith  v.  Smith,  80  Conn.  111.) 

Payment  of  wages  to  a  minor  son,  where  he  is  known 
by  his  employer  to  have  been  less  than  twenty-one  at 
the  time  of  making  the  contract,  furnishes  no  defense 
to  an  action  by  the  father,  who  had  no  knowledge  of 
his  hiring  until  the  wages  were  earned.  (White  v. 
Henry,  24  Me.  581.)  But  the  pay,  bounty  and  prize- 
money  of  minors  enlisted  in  tlie  army  or  navy  of  the 
United  States  are  held  to  belong  to  the  infant,  as  the 
contract  is  personal.  (Cadwell  v.  Sherman,  145  111. 
848;  Schoul.  Dom.  Rel.,  Sec.  252a.) 
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A  widow  is  entitled  to  ihe  wages  and  services  of , her 
minor  child  if  not  emancipated  or  under  the  control  of 
a  guardian.  (Hammond  v.  Corbett,  50  N.  H.  501.) 
But  not  after  her  remarriage.  (Williams  v.  Hutchin- 
son, 5  Barb.  122.) 

The  right  does  not  extend  to  stepchildren,  and  where 
they  are  volmitarily  supported  the  'Stepfather  caunot 
claim  their  earnings,  nor  on  the  other  hand  can  they 
recover  from  him  for  services  rendered.  (Smith  v. 
Rodgers,  24  Kans.  140;  Browne  Dom.  Rel.,  80.) 

Sec  848.  THE  CHILD'S  PROPERTY.— Aa  a 
general  rule  the  parent  has  no  right  to  &.e  child's  sep- 
arate property  or  real  estate.  But  clothing  and  other 
articles  given  the  diild  by  the  parent  is  the  property  of 
the  parent.     (Prentice  v.  Decker,  49  Barb.  2.) 

Usually,  where  gifts,  legacies,  distributive  shares,  and 
the  like,  come  to  a  minor  diild,  as  tus  own  property, 
a  guardian  is  appointed  to  hold  and  milage  it  during 
his  mdnority.  (Keder  v.  Fassett,  21  Vt.  589.)  And 
under  no  pretext  may  the  father  appropriate  sudi  funds 
to  himself ,  or  to  pay  his  debts.  And  a  payment  of 
sudi  funds  by  tiie  personal  representative  or  trustee  to 
the  father  makes  sudi  person  responsible  for  its  re- 
payment to  the  chUd.  (Perry  v.  Carmidiael,  96  IlL 
519.)  And  the  same  protection  is  afforded  the  child's 
lands.  (Guynn  v.  McCauley,  82  Ark.  97.)  The  parent 
is  called  the  natural  guardian  of  the  child,  but  this  gives 
DO  ri^t  to  control  or  manage  the  child's  separate  prop- 
erty.   (Schoul.  Dom.  ReL,  Sec.  255.) 
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Sec.  849.  PARENT'S  RIGHT  OF  ACTION 
FOR  INJURIES  TO  CHILD.— The  parent  has  a 
right  of  action  for  expenses  and  loss  of  sn^oes  of  the 
child  caused  by  the  negligence  or  wrongful  act  of  an- 
other. (Hatfield  r.  Roper,  21  Wend.  619.)  The  action 
being  founded  on  the  loss  of  service,  the  English  courts 
hold  that  for  an  injury  to  a  child  too  young  to  be  of 
service  the  action  would  not  he.  (Hall  t.  Hollander, 
4  B.  &  C.  660.)  But  the  rule  is  more  liberal  m  this 
country,  and  while  it  is  doubtful  if  the  father  can  be 
deprived  of  his  rig^t  to  sue  for  loss  of  services  on  ac- 
count of  child's  youth,  it  is  held  that  the  expenses  to 
which  the  parent  is  put  may  be  recovCTed.  (Dennis  v. 
Clark,  2  Cush.  847;  Sykcs  v.  Lawlor,  49  Cal.  236.) 
The  fatiier  being  dead,  the  mother  may  maintain  the 
action.  (County  Com.  v.  Hamilton,  60  Md.  840.)  The 
recovery  may  extend  to  and  cover  a  prospective  loss  of 
service.     (Drew  v.  Railroad,  26  N.  Y.  49.) 

The  child  may  be  living  with  and  in  the  service  of 
another,  and  if  the  parent  has  not  relinquished  the 
right  to  its  service  the  action  lies.  (Arnold  v.  Norton, 
25  Conn.  92.)  The  culpable  negligence  of  the  parent 
always  defeats  or  forfeits  his  right  of  action  (Smith  t. 
Railway,  92  Pa.  St  450;  21  Wend.  615.) 

The  parent  has  an  action  for  the  enticing  away  or 
abducting  of  a  child,  or  for  the  seduction  of  a  dau^ter. 
The  recovery  here  is  also  based  cm  a  loss  of  service,  and 
injury  to  the  child  will  not  suffice,  but  the  service  need 
only  be  slight.  (Vassal  v.  Cole,  10  Mo.  684;  Kennedy 
T.  Shea,  110  Ma».  147;  Browne  Dom.  ReL.  82-8.) 
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The  action  of  seduction  may  be  maintained  by  the 
mother  after  the  father's  death,  if  the  dau^ter  was 
actually  in  her  service.  (Davidson  v.  Abbott,  52  Vt 
570.)  And  the  action  may  be  maintained  by  any  one 
standing  in  the  par^it's  place.  The  damage  when  re- 
covered for  seduction  is  not  restricted  to  the  loss  of  serv- 
ice, but  may  include  distress  of  mind  and  loss  of  society. 
(Browne  Dom.  Bel.,  84.) 

By  the  common  law  the  parent  had  no  ri^t  of  ac- 
tion for  an  injury  causing  the  instantaneous  death  of 
the  child,  as  there  would  be  no  loss  of  service  during  a 
lingering  sickness,  nor  could  he  recover  burial  expenses. 
(Osbom  V.  Gillett,  L.  R.  8  Ex.  88.)  But  State  stat- 
utes have  remedied  this  too  technical  rule  of  the  common 
law  by  allowing  the  parent  to  recover  for  the  loss  of 
a  child  caused  by  the  negligence  of  others.  (121  Mo. 
837;  95  Cal.  510.) 

Sec  860.  PABENT'S  LIABILITY  FOR 
CHILD'S  TORTS.— The  parent  is  not  liable  m  dam- 
ages for  the  torts  or  wrongs  of  his  child  committed  with- 
out his  knowledge,  consent,  participation  or  sanction, 
and  not  in  the  course  of  his  employment  of  the  diild* 
(Schoul.  Dom.  Rel.,  Sec.  268.) 

A  Pennsylvania  case  holds  the  parent  responsible  for 
an  act  done  by  the  son  when  they  ride  together,  and 
the  act  is  conunitted  in  liie  father's  presence.  (Strohl 
V.  Levan,  89  Fa.  St.  177.)  But  in  Missouri  the  father 
was  not  held  responsible  for  an  independent  assault 
committed  by  his  infant  son,  without  his  sanction. 
(Baker  v.  Hiddeman,  24  Mo.  219.)     But  if  it  can  be 
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shown  that  the  father  participated  in  or  sanctioned  the 
wrong  he  may  become  liable  (Hoverson  v.  Noker,  60 
Wis.  511.)  And  the  parent  is  liable  for  the  child's 
negligence  in  his  service.  (Teagarden  v.  Powers,  66 
Cal.  868.) 

The  infant  is  answerable  for  his  torts  out  of  his  own 
estate  if  old  enou^  to  hare  known  better  thui  to  have 
done  the  wrong.  (Campbell  t.  Stakes,  8  Wend.  187; 
45  Kans.  428.) 

If  the  tort  is  committed  while  the  diild  is  acting  as 
the  agent  of  the  father,  the  rule  as  to  the  liability  of  a 
prmcipal  applies.     (86  Ind.  476.) 

Sec.  851.  DUTIES  OF  CHILDREN.— The 
moral  duty  of  the  child  to  the  parents  is  to  honor  and 
obey  them.  The  common  law  did  not  impose  the  obli- 
gation of  support.  (Edwards  v.  Davis,  16  Johns.  281; 
2  Kent  Com.  207-)  The  unperfect  obligation  of  the 
child  to  support  aged  and  indigent  parents  has  been 
remedied  by  statute  in  most  States,  which  require  the 
diildren  to  support  them  if  able  to  do  so.  (Sdwul. 
Dom.  lUl.,  Sec.  265;  N.  Y.  Rev.  Stat,  p.  614.)  And 
for  necessaries  furnished  to  parents  at  the  request  of  a 
grown  child,  the  latter  is  chargeable,  and  h^  is  also  liable 
to  contribute  for  necessaries  furnished  by  other  children 
at  his  request.  (45  N.  H.  558;  Stone  v.  Sttme,  82 
Conn.  142.) 

Sec.  852.  RIGHTS  OF  CHILDREN.  EMAN- 
CIPATION.—The  rights  of  children  include  those 
which  we  have  already  considered,  as  support,  the  power 
to  bind  the  parent  as  agent,  etc.    Again,  a  father  may 
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emancipate  has  minor  diild  and  thus  give  him  a  right 
to  his  own  earnings.  This  term  is  horrowed  from  the 
Roman  law,  where  it  referred  to  the  formality  of  en- 
franchisement hy  the  fatiier.  Under  our  law  the  eman- 
cipation, or  freeing  from  parental  control,  may  be  by  a 
written  instrument  or  by  a  parol  agreement,  or  it  may 
be  inferred  from  the  conduct  of  the  parent.  Its  effect 
is  to  give  the  child  ^e  ri^t  to  his  own  wages,  the  dis- 
posal of  his  own  time,  and,  in  a  great  measure,  t^e 
ccmtrol  of  his  own  person;  and,  on  the  other  hand,  to 
relieve  the  parent  of  all  legal  obligation  to  support 
(Ni^tingale  v.  Withington,  IS  Mass.  272.)  See 
SefaouL  Dom.  Rel.,  Ch.  fi.  Part  III. 

Sec.  858.  VOLUNTARY  CONVEYANCES.— 
Voluntary  gifts  or  conveyances  to  children  are  treated 
as  in  the  case  of  husband  and  wife;  while  not  favored, 
they  will  be  supported  if  executed  and  not  in  fraud  of 
creditors.  (Oekes  v.  Oakes,  16  111.  106;  Brown  v. 
Scott.  7  Vt.  57;  Sdioul.  Dom.  Rel.,  Sec.  270,  and 
cases.) 

Sec.  854.  ILLEGITIMATE  CHILDREN.— By 
the  conmum  law  an  illegitimate  child  has  no  rights,  as 
he  was  regarded  as  "61ius  nuUius."  A  bastard  was  in- 
faipable  of  being  heir  to  any  one;  could  have  no  heirs 
save  of  his  own  body,  and  could  have  no  surname  save 
by  reputation.     (1  Bl.  Com.  459.)* 

*mus  harsh  role  of  the  common  law  was  not  from  an;  excesg 
of  virtue  in  the  lawgivers  of  that  da;,  but  a  part  of  the  settled 
principles  of  the  aristocracy  to  prevent  their  licentiousDess  from 
having  any  effect  upon  the  monopoly  of  property  which  they 
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Statutes  have  modified  the  ccxmnon  law  doctrine,  and 
liie  mother  and  the  bastard  diild  can  mutually  inherit. 
(Stdmson,  Stat.  Law,  Sees.  8151-4.)  So  by  statute  it 
is  provided  in  some  States  that  if  the  parents  of  illegiti- 
mate children  afterwards  many  the  children  become  le- 
gitimate. Also  by  statute  the  father  may  rmder  an 
illegitimate  diild  legitimate  by  receiving  it  into  the  fam- 
ily and  treating  it  as  a  legitimate  child.  (Sdioul.  Dom. 
Rel.,  Sec.  226n.) 

The  mother  is  ordinarily  obliged  to  maintain  an  ille- 
gitimate child.  But  now  in  most  States  a  method  is 
provided  whereby  the  declared  father  may  be  compelled 
to  provide  for  his  illegitimate  child. 

Lq  most  States  the  illegitmtate  chSdren  inherit  the 
motiier's  estate  share  Had  share  alike  with  the  legitimate 
diildren.  (Stimson,  Sec.  8151.)  If  the  illegitimate 
diild  has  children  tiiey  inherit  as  if  the  parent  were 
le^timate.  If  an  illegitimate  person  £es  intestate  with- 
out issue,  the  estate  goes  to  the  surviving  husband  or 
wife,  and  if  unmarried  to  the  mother  or  next  of  kin. 
(Stimson,  Sec.  8154.) 

Bouf^t  to  establish  and  perpetuate.  No  nmtter  how  many  il- 
le^timate  children  the  great  lord  might  have,  his  estate  vested  bjr 
law  in  a  single  legitimate  male  heir,  and  thus  was  the  supreoiacy 
of  an  hereditary  aristocracy  made  permanent. 
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GUARDIAN  AND  WARD 


CHAPTER  I, 

Sec.  855.    PERSONS  IN  LOCO  PARENTIS.— 

Sometimes  it  is  necess&ry  for  the  law  to  Accept  or  desig- 
nate a  person  to  act  for  or  m  place  of  a  parent,  in  tiie 
care,  custody  and  control  of  infants,  or  of  persons  in- 
capacitated to  care  for  themselves.  Such  persons,  as 
regards  their  general  rights  and  duties,  are  said  to  be 
"in  loco  parentis,"  that  is,  a  parent  for  the  time  being. 
Thus  the  relation  of  guardian  and  ward,  Blackstone 
observes,  bears  a  near  resemblance  to  that  of  parent 
and  child,  and  is  plainly  derived  from  it;  the  guardian 
being  only  a  temporary  parent,  that  is,  for  so  long  a 
tome  as  the  ward  is  an  infant,  or  under  age.  (1  Bl. 
Com.  460.)  So  the  instructor  or  teadier  who  has  the 
care  of  the  minor's  education  and  instruction,  is  said  to 
stand  in  loco  parentis,  and  to  have  the  power  to  restrain 
and  correct  the  pupil  to  the  extent  that  may  be  neces- 
sary to  answer  the  purpose  for  whidi  he  is  employed. 
(1  Bl.  Com.  458.)» 

Sec.  856.      GUARDIANSHIP    DEFINED.— 
Guardianship  arises  when  one  person  is  entrusted  by 

*Sce  post.  Sec.  872. 
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law  with  the  interests  of  another,  who  from  youth,  inex- 
perience, mental  weakness  or  other  cause  is  disqualified 
from  acting  for  himself.  The  person  so  entrusted  is 
called  the  "guardian,"  and  the  individual  whose  person 
or  property  is  entrusted  to  the  guardian  is  called  the 
"ward." 

Sec  857.  GUARDIANSHIP  AT  COMMON 
LAW. — ^At  common  law  there  were  a  variety  of  guar- 
dianships which  are  now  obsolete,  or  are  replaced  by 
statutory  enactments,  or  changed  by  the  form  of  our 
institutions.  (2  KaA  Com.  221.)  Blackstone  men- 
tions three  species  of  guardians  recognized  by  the  com- 
mon law,  as,  guardians  by  nature,  guardians  for  nur- 
ture, and  guardians  in  socage.  (1  Bl.  Own.  461.)  The 
parents  were  the  natural  guardians;  first  the  father  and 
then  the  mother.  The  parents  were  also  the 
guardians  for  nurture,  and  this  applied  to  the 
children  who  by  the  English  law  were  not  to 
be  heirs;  it  continued  until  the  child  reached  the  age 
of  fourteen.  If  there  were  no  parents  a  discreet  person 
was  assigned  to  maintain  and  educate  the  infant.  Guar- 
dianship in  socage  arose  where  the  minor  was  entitled  to 
an  estate  in  lands,  and  the  policy  of  the  common  law  de- 
manded that  the  guardiansdrip  ^ould  be  entrusted  to  the 
next  of  kin  incapable  of  h^eriting  from  the  ward,  to  re- 
move the  temptation  for  the  guardian  to  abuse  the  trust. 
The  guardian  in  socage  retained  possession  of  the  ward's 
property  until  he  attained  the  age  of  fourteen,  when  he 
could  choose  his  own  guardian. 

By  12  Car.  2,  c.  24,  the  father  might  appomt  a  testa- 
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mentary  ^aidian  for  the  person  and  property  of  his 
minor  children  until  they  attain  tiie  age  of  twenty-one. 
(I  Bl.  Com.  462.) 

The  lord  chanceUor  aa  the  delegated  agent  of  the  king 
was  recogmzed  as  the  general  and  supreme  guardian 
of  all  infants,  as  well  as  idicrts  and  lunatics.  Guardians 
might  act  on  the  advice  and  direction  of  the  chancellor 
in  dealing  with  their  ward's  estate,  and  were  responsible 
to  the  cwirt  of  chancery  for  any  abuse  of  their  trust,  and 
might  be  removed  by  such  court.    (1  Bl.  Com.  468.) 

Sec.  858.  GUARDIANSHIP  IN  THE  UNIT- 
ED STATES.— The  conmion  law  relating  to  guar- 
dianship has  been  largely  replaced  by  legislation  in  the 
various  States  of  the  Union.  And  the  whole  subject  is 
controlled  in  a  great  measure  by  local  statutes.  There 
are  fewer  kinds  of  guardians,  and  outside  of  guardian- 
ship by  nature,  or  the  parental  right  of  custody  of  the 
child's  person,  when  not  unfit,  the  common  law  is  en- 
tirely superseded.  (Schoul.  Dom.  Rel.,  Sec.  290.)  We 
have  testamentary  guardians,  and  chancery  or  probate 
guardians,  but  the  distinction  lies  in  the  method  of  ap- 
pointmrait  and  not  otiierwise.  There  is  a  distinction 
between  the  various  courts  known  as  probate,  orphans', 
ordinary's  and  surrogate's,  and  the  chancery  courts. 
While  ihe  former  have  been  vested  with  jurisdiction  to 
appoint  guardians,  and  to  exercise  a  control  over  them 
similar  to  that  exercised  by  the  court  of  chancery  in 
England,  and  sometimes  to  the  exclusion  of  the  chan- 
cery courts,  yet  unless  the  terms  are  exclusive  the  court 
of  chancery  still  retains  its  general  supervisiqn.     (Mat- 
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ter  of  Andrews,  I  Johns.  Ch.  00  ;*  Rev.  SUt.  Ohio,  Tit 

n,  Ch.  8.) 

Sec.  850.  SAME  SUBJECT— THE  PARENTS 
AS  NATURAL  GUARDIANS.— Quite  generally 
&c  father,  and  on  his  death  the  mother,  is  regarded  aa 
the  natural  guardian  of  the  person  of  the  ward,  but 
neither  parent  is  recognized  as  the  guardian  of  the  prop- 
erty coming  to  the  child  by  gift,  devise,  etc.,  unless  so 
appointed  by  a  court  of  competent  jurisdiction.  (1 
Johns.  Ch.  8;  SchouL  Dom.  ReL,  Sec  208.) 

Sec  860.  APPOINTMENT  OF  GUARDIANS. 
— Guardians  derive  tiieir  authority  either  from  the  law, 
as  in  the  case  of  naturd  guardians,  or  from  a  special 
appointment.  The  special  appointment  may  be  by  the 
paroit,  by  tfae  infant  himself,  or  by  a  competent  court. 

The  legal  authority  of  the  parent  to  the  custody  of 
minor  dnldroi  we  have  already  noticed  under  the  head 
of  parent  and  child.  But  at  the  death  of  the  parents 
the  next  of  kin  do  not  succeed  to  their  right  of  natural 
guardiaQdiip.  Hie  mother  of  a  bastard  diild  is  its  natu- 
ral guardian  and  not  the  putative  father.  (Wright  v» 
Wright,  2  Mass.  100;  2  Kent  Com.  228.) 

*Schouler  ezpluns  the  origin  of  probate  and  other  special 
courts  with  partial  chancer;  jurisdiction,  by  the  fact  that  at  the 
origin  of  our  country  the  ecclesiastical  or  spiritual  courts  had 
charge  of  testamentary  mattera  and  the  control  of  orphans  and 
their  estate.  Our  system  necessitated  specdal  courts  with  probate 
jurisdiction,  as  the  church  had  been  denied  authority  in  temporal 
matters.  Later  a  prejudice  to  the  expensive  chancery  proceedings 
of  England  caused  these  courtis  to  be  given  jurisdiction  of  equity 
matters  also,  and  now  their  power  has  become  so  fixed  as  to  oust* 
in  acme  MMB,  ^  obumiTI  oouits.    (Don.  lUL,  S«c  !M>1.) 
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Sec.  860.  SAME  SUBJECT— APPOINTMENT 
BY  THE  PARENT,— A  father  or  mothea-  may,  by  a 
written  instrumait,  usually  a  deed  or  will,  appoint  a 
guardian  for  the  person  or  property,  or  both,  of  his  or 
her  minor  childTen.  This  is  called  testamentary  guar- 
dianship, and  at  the  old  law  guardians  tiius  appointed 
needed  no  further  qualifications,  not  even  the  probate 
of  the  will  appointing  th«n.  But  as  testamentiu^  guar- 
diandiip  is  now  regulated  by  the  local  statutes,  and  as 
these  usually  require  a  decree  confirming  the  appoint- 
ment, Hie  older  rule  is  superseded.  Usually  before  con- 
firming such  an  appointment  the  court  requires  that 
sureties  he  furnished,  unless  exempted  by  the  appoint- 
ment. (Wadsworth  v.  Connell,  104  IlL  269.)  A  parol 
appointment  is  insufficient. 

A  testator  cannot  appoint  a  testamentary  guardian 
except  to  his  own  children;  but  an  attempt  to  appoint 
one  for  others  may  create  a  trust.  (Camp  t.  Fittman, 
90  N.  C.  615.)  A  firm  cannot  be  made  a  testunentary 
guardian,  nor  a  corporation  formerly,  but  certain  finan- 
cial corporations  are  now  chartered  with  power  to  as- 
sume fiduciary  trusts.  (Rice's  Case,  42  Mich.  528; 
SchouL  Dom.  Rel.,  5th  ed..  Sec.  801.) 

Sec.  861.  SAME  SUBJECT— APPOINTMENT 
BY  THE  COURT.— The  appointment  of  a  guardian 
solely  by  the  infant  himself,  as  at  common  law  when 
the  infant  at  fourteen  chose  to  supersede  a  guardian  in 
socage  by  one  of  his  own  choosing,  is  not  now  permit- 
ted. Infants  have  still  the  privilege  of  selecting  a  guar- 
diad  when  of  this  age,  but  the  perscm  selected  must  he 
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autJiorized  and  appointed  by  the  proper  court  This 
is  a  niatter  of  statute,  and  the  privilege  is  not  uniform. 
(Ham  V.  Ham,  15  Gratt  74;  Dibble  v.  Dibble,  8  Ind. 
807;  Rev.  SUt  Ohio.  Sec  6257.) 

If  the  infant  is  not  of  age  to  select,  and  no  person  has 
been  appointed  by  the  will  of  the  parent,  the  court  will 
appoint  a  fit  person.  The  court  is  governed  in  its  ap- 
pointment by  the  statutes.  The  usual  procediu^  is  for 
a  relative  or  some  one  interested  in  the  appointment  to 
petition  the  probate  court,  setting  forth  the  facts  in 
the  case  and  asking  the  appointment  of  a  guardian. 
Where  the  child  is  over  fourteoi  years  of  age  it  may 
assent  to  tlie  petiti<m,  and  the  parent  or  next  of  kin  also 
join  in  the  petition.  And  if  the  interested  persons  do 
not  thus  assent,  the  person  petitioning  must  ^ve  notice 
to  them  tliat  they  may  appear  in  court  and  see  that  the 
infant's  interests  demand  the  appointment  of  a  guar- 
dian, and  that  a  suitable  person  is  selected.  (Taff  v. 
Hosmer,  14  Midi.  249.) 

Before  the  letters  of  guardianship  are  issued  the 
court  requires  the  filing  of  a  bond  by  the  guurdian  to 
account  for  the  property  of  the  ward;  this  bond  is 
made  to  correspond  to  the  amount  of  the  ward's  per- 
sonal and  real  property  of  iriiicb  the  guardian  will  have 
the  control     (Rev.  St&t.  Ohio,  Sec.  6259.) 

Sec.  862,  THE  COURT  APPOINTING.— As 
we  have  seen  the  chancery  courts  have  been  superseded 
in  this  country  by  the  special  county  courts,  as  probate, 
orphans',  surrogate,  etc.,  whidi  usually  issue  the  letters 
of  guardiandiip  under  their  official  seal.    In  some  States 
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tlie  chancery  and  county  courts  exercise  concurrent  ju- 
risdiction.   See  SchouL  Dom.  Rel.,  Sec.  808. 

The  court  in  the  county  of  the  ward's  domicile  has 
jurisdiction  to  appoint,  and  if  the  ward  is  a  non-resi- 
dent the  court  of  the  county  in  which  he  has  property. 
If  ihe  property  is  in  two  or  more  counties  the  court  in 
whidi  Ihe  application  is  first  made  takes  and  retains 
jurisdiction.  (Danneker  Case,  67  Cal.  648;  42  Mich. 
528.) 

Sec.  868.  WHO  SHOULD  BE  APPOINTED 
GUARDIAN. — The  court  appointing  has  the  widest 
discretion  to  appoint  a  guardian  for  the  best  interests 
of  the  child,  preference  being  given  a  surviving  pwent, 
or  a  relative.  And  the  court  will  be  guided  but  not  cmi- 
trolled  by  the  wishes  of  the  parent.  (Heinemann's  Ap- 
peal, 96  Pa.  St.  112;  Sehoul.  Dom.  Rel.,  Sees.  804- 
305.)  The  leading  consideration  for  the  court  should 
be  the  interest  and  welfare  of  the  child,  and  this,  which 
has  become  the  only  rule  of  choice  as  between  distant 
kindred,  may  control  even  the  selection  of  the  father 
himself.  (Badenhoof  v.  Jdmson,  11  Nev.  87.)  But 
local  statutes  may  and  do  specify  to  what  extent  the 
surviving  parent  and  next  of  kin  are  entitled  to  prefer- 
ence.   (Weldon  v.  Keen,  87  N.  J.  Eq.  261.) 

The  father's  informal  testamentary  appointment  may 
control  the  court,  or  his  deathbed  wishes;  also  that  of 
the  mother  in  States  which  recognize  her  right  of  choice. 
(Sehoul.  Dom.  Rel.,  Sec.  805;  Matter  of  Marcellin,  81 
N.  Y.  Supr.  207.) 
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Sec.  864.  RIGHTS  AND  DUTIES  OF  GUARD- 
IAN.— Subject  to  the  regulation  of  the  court,  a  guard- 
ian of  the  person  of  a  ward  is  entitled  to  the  custody  of 
his  ward  not  only  as  against  the  wishes  of  near  rela- 
tives, but  also  as  against  the  wishes  of  a  parent  ( Sense- 
man's  Appeal,  21  Pa.  St.  881;  81  Me.  196.)  The 
rights  of  a  guardian  may  be  restrained  by  an  order  of 
court  to  conform  to  the  best  interests  of  the  diild. 

The  guardian  may  change  the  domrcile  of  the  ward, 
within  the  State,  but  a  prejudicial  removal  of  the  ward 
from  the  State  may  be  restrained.  (2  Kent  Com.  227; 
WUcox  V.  Wilcox,  14  N.  Y.  575.)  The  parent  as 
guardian  has  more  authority  to  change  the  domicile.  The 
guardian  may  select  the  place  of  the  ward's  education, 
and  may  protect  him  from  improper  associates.  (Wood 
T.  Gale,  10  N.  H,  247.)  The  guardian  has  no  ri^t  to 
the  ward's  services,  and  cannot  mamtain  an  action  for 
the  seduction  of  a  female  ward.  (Blanchard  v.  Ilsley, 
120  Mass.  487.) 

Sec.  866.  SAME  SUBJECT— DUTIES  AS  TO 
THE  PERSON.— The  guardian's  duties  are  those  of 
the  parent,  protection,  education,  and  maintenance.  But 
his  duty  differs  in  ikds  that  he  is  bound  to  maintain  tiie 
ward  only  to  the  extent  of  the  ward's  own  estate.  If 
there  is  no  estate  the  ward  must  be  put  to  work,  or,  if 
too  young,  may  be  entrusted  to  a  diaritable  institution. 
(Browne  Dom.  Rel.,  05.)  The  guardian  may  bind 
himself  for  the  ward's  mtdntenance  if  he  fails  to  limit 
the  liability  to  the  property  in  his  hands.  (Hutchin- 
son V.  Hutchinson,  19  Vt.  487.)    The  father  as  guard- 
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ian  caonot  use  tiie  lAuld'a  income  or  prinapal,  save  by 
authority  of  court,  as  ordinarily  it  is  his  duty  as  parent 
to  support  the  dnld. 

Sec  866.  SAME  SUBJECT— AS  TO  THE 
WARD'S  PROPERTY.— The  guardian's  trust  is 
one  of  obligation  and  duty,  and  not  of  speculation  and 
profit  (2  Kent  Com.  229.)  The  guardian  obligates 
himself  to  conform  to  the  power  of  his  appointment,  and 
cany  out  the  duties  he  assumes  with  the  same  prudence, 
care  and  diligence  which  a  good  business  man  would 
use  in  the  management  of  his  own  property.  The  ward's 
interest  being  the  constant  consideraticm  of  the  chan- 
cery court,  it  is  held  that  unauthorized  acts  of  the  guard- 
ian may  be  sanctioned  if  tiiey  redound  to  the  ward's 
bmefit;  but  for  unauthorized  acts  which  cause  a  loss,  the 
guardian  is  amenable.    (Schoul.  Dom.  Rel.,  Sec.  841.) 

As  a  general  rule  the  guardian  can  expend  no  more 
than  the  income  of  his  ward's  estate  without  the  sanc- 
tion of  the  court  (SUte  v.  Clark,  16  Ind.  97.)  The 
order  in  which  the  ward's  property  is  to  be  supplied  to 
bis  maintenance  is,  first  the  interest  or  income,  next 
the  personalty,  uid,  last,  if  necessary,  the  real  estate. 
But  the  real  property  is  never  to  be  sold  unless  neces- 
sary for  maintenance,  and  then  by  the  order  of  the  court 
(Strong  V.  Moe,  8  Allen  125.)  The  guardian  is  al- 
lowed a  Hberal  discretion  hi  expenditures  for  the  ward's 
maintenance  and  education,  if  he  does  not  encroadi 
upon  the  ward's  capital  ( Euney  t.  Vale,  56  Ind.  542 ; 
Chubb  T.  Bradley,  58  Mich.  268.) 

The  guardian  may  render  himself  liable  by  acts  of 
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negligence  in  dealing  with  ward's  property,  and  tiie 
proper  way  in  case  of  doubt  is  for  him  to  seek  Mie  ad- 
vice of  the  court  and  be  governed  by  it.  (112  U.  S. 
402.)  He  should  not  mingle  his  ward's  money  with  his 
own  or  use  it  in  his  own  profit.  ( State  v.  Sanders,  62 
Ind.  5Q2.)  The  guardian  cannot  make  profit  by  buying 
the  property  of  the  ward,  nor  by  selling  his  property  to 
the  ward.  (Lane  v.  Taylor,  40  Ind.  495;  Bostwisk  v. 
Atkins,  8  N.  Y.  58.) 

Within  a  reasonable  time  after  his  appointment  the 
guardian  should  set  aside  a  reasonable  sum  for  his 
ward's  current  expenses,  and  the  balance  he  should 
safely  invest  for  the  benefit  of  the  ward.  He  cannot 
long  suffer  bis  ward's  money  to  be  unproductive,  and 
if  he  does  he  becomes  chargeable  with  interest.  (Mackin 
V.  Morse,  180  Mass.  489.)  And  for  fraud  or  posi- 
tive misconduct  in  the  management  of  the  ward's  money 
he  may  be  chargeable  with  compound  interest.  (Stark 
v.  G&mble,  48  N.  H.  465;  57  Wis.  104;  Rev.  Stat. 
Ohio,  Sec.  6269.) 

In  some  States  it  is  provided  by  statute  in  what  se- 
curities the  guardian  may  invest  bis  ward's  funds;  but 
in  general  all  public  securities,  like  State  or  National 
bonds,  are  to  be  preferred.  And  real  estate  security  is 
preferred  to  investment  in  railroad  stock.  (Worrell's 
Appeal,  28  Pa.  St.  44.)  Small  sums  of  money  may  be 
deposited  in  a  savings  bank.  In  case  of  doubt  as  to 
proper  securities  the  prudent  course  is  to  petition  the 
court  for  direction,  and  then  act  strictly  as  directed. 
(8  Md.  Ch.  806.)    Where  the  statute  prracribes  the  se- 
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cuiity  it  should  be  followed.  (108  111.  142;  Rev.  Stat 
Ohio,  6269.) 

Sec.  867.  SAME  SUBJECT— SALE  OF  REAL 
ESTATE  BY  GUARDIAN.— The  guardian  cannot 
sell  Hx  ward's  real  estate  witiiout  an  order  of  court. 
The  proceeding  is,  usually:  1,  To  petition  the  court  for 
a  license  to  sell,  stating  the  reason  for  so  doing,  whidi 
is  the  insufficiency  of  tiie  ward's  otiier  property;  2, 
filing  a  bond  with  the  court  to  accoimt  for  the  proceeds 
of  the  sale;  8,  sell  as  directed  by  the  coiul,  at  public  or 
private  sale;  4,  execution  and  delivery  of  deeds  by  the 
guardian  and  ward,  without  covenants;  5,  properly  ap- 
ply the  proceeds  as  ordered  by  the  court,  and  this  may 
include  the  re-investment  of  a  surplus  fund,  after  the 
paymoit  of  debts  and  providing  for  Hie  support  of  the 
diild.  (Shanks  v.  Seamonds,  24  Iowa  181;  Schoul. 
Dom.  Rel.,  Sec.  360.)  The  guardian  cannot  bind  his 
ward  by  any  covenants  of  warranty  in  the  deed,  but  he 
may  bind  himself.  The  deed  has  the  effect  of  a  quit- 
claim of  the  ward's  interest.  ( State  v.  Clark,  28  Ind. 
188;  Byrd  v.  Tirpin,  62  Ga.  691.) 

Sec.  868.  GUARDIAN'S  ACCOUNTS.— The 
guardian  is  required  to  account  to  the  court  appoint- 
ing him,  from  time  to  time,  as  to  the  condition  of  the 
ward's  estate.  The  first  account  shows  the  extent  of 
the  ward's  property,  and  intermediate  accounts  though 
required  are  not  conclusive  though  judicially  approved. 
They  ktfc  to  keep  the  court  informed  of  the  general 
condition  of  the  trust  fund,  and  whether  or  not  the 
guardian's  bond  ^ould  be  increased,  but  they  may  be  in- 
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quired  iato  afterwards.  At  the  expiration  of  the  trust 
the  guardian  is  required  to  file  a  final  account,  and  in 
tiiis  account  all  previous  accounts  may  be  examined  by 
the  court  to  determine  the  fairness  of  his  management 
of  the  ward's  estate.  When  the  final  account  has  been 
examined  and  approved  by  the  court,  and  not  reversed 
on  appeal,  the  account,  as  well  as  those  which  preceded 
it,  concludes  all  parties  interested,  and  may  not  be  re- 
opened or  annulled  in  any  court.  But  in  some  States  it 
might  be  set  aside  for  fraud  or  manifest  error.  (Schoul. 
Dam.  ReL,  Sec.  872;  Cummings  v.  Cununings,  128 
Mass.  £82.) 

Sec.  869.  TERMINATION  OF  THE  GUARD- 
IAN'S AUTHORITY.— Guardianship  lasts  untU 
the  end  of  the  period  for  whidi  it  was  instituted,  but  it 
may  be  sooner  terminated  by  the  death  or  marriage  of 
the  ward;  and  the  authority  of  a  particular  guardian 
may  be  terminated  by  death,  resignation  or  removal  be- 
fore the  period  has  expired.  Formerly  a  woman  guard- 
ian was  deprived  of  her  authority  at  marriage,  and  a 
testamentary  guardian  may  be  appointed  for  a  period 
short  of  minority. 

Marriage  of  the  ward  terminates  the  power  of  the 
guardian  over  the  ward's  person,  whether  male  or  fe- 
male. The  property  of  the  male  ward  may  be  retained 
by  tiie  guardian,  regardless  of  the  marriage. 

The  guardianship  continues  until  the  ward  has  ar- 
rived ait  the  age  of  majority,  unless  the  statute  has  modi- 
fiad  the  rule.    The  guardianship  of  insane  persons  and 
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spoidtiirifts,  where  authorized,  continues  according  to 
the  ward's  necessity. 

The  guardian  may  be  removed  at  any  time  for  abuse 
of  his  trust.  The  statutes  prescribe  the  causes  for  which 
he  may  be  removed,  and  these  include  incompetency  and 
removal  from  the  State.  When  a  guardian  has  been  re- 
moved, or  the  ward  is  of  age  to  choose  a  guardian,  an- 
other is  appointed  to  supersede  the  one  removed. 
(Scboul.  Dom.  ReL,  Ch.  8,  Part  IV.)  Natural  guard- 
ians who  have  once  accepted  must  serve  until  released  by 
the  court.  (Browne  Dom.  Rel.  98;  Ex  parte  Crumb, 
2  Johns.  Ch.  489.) 

Sec.  870.  COMPENSATION  OF  GUARD- 
IANS.— In  England  the  rule  has  ^ways  prevailed 
that  tiie  services  of  executors,  guardians  snd  trustees 
should  be  treated  as  honorary  and  gratuitous,  chancery 
allowing  reimbursement  for  necessary  expenses  in- 
curred. But  this  rule  has  not  been  followed  in  the  Amer- 
ican States.  The  local  law  either  prescribes  a  certain 
percentum  or  commission  as  compensation,  or  permits 
the  court  to  fix  a  just  and  reasonable  compensation. 
(Rev.  Stat  Ohio,  Sec.  6288;  S  Johns.  Ch.  48.) 

Sec  871.  RIGHTS  AND  LIABILITIES  OF 
THE  WARD. — During  the  guardianship  the  ward 
may  resfarain  the  guardian  from  committing  waste,  and 
may  file  an  action  by  his  next  friraid  for  an  accounting. 
Also,  when  the  guardianship  has  terminated  he  has  an 
action  for  an  account.  This  action  must  be  brought  in 
a  reasonable  time,  as  long  acquiescence  will  debar  the 
suit.     (Aaron  v.  Mendel,  78  Ky.  427.) 
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The  court  will  aid  the  ward  to  recover  any  property 
embezzled,  concealed  or  conveyed  by  the  guardian  in 
fraud  of  his  rights.  The  usual  proceeding  is  by  bill  in 
equity.  The  statutes  in  some  States  provide  for  an  in- 
quisition for  the  discovery  of  property  missing  from  the 
ward's  estate.    (Cobb  v.  Kempton,  154  Mass.  266.) 

The  guardian  can  bind  t^e  infant  within  the  scope  of 
fais  general  powers,  or  as  authorized  by  tiie  court,  but 
actions  not  within  his  powers  and  prejudicial  to  the 
ward  may  be  disaffirmed  by  the  ward  on  reaching  ma- 
jority. This  is  called  the  infant's  ri^t  of  election,  but 
the  court  of  equity  may  control  this  privilege  and  pro- 
nounce a  doubtful  transaction  by  the  guardian  good. 
(Schoul.  Dom.  Rel.,  Sec  885.) 

A  gift  or  conveyance  from  ward  to  guardian  during 
or  shortly  after  the  termination  of  the  guardianship  is 
presumed  fraudulent,  and  will  not  be  sustained  except 
on  the  clearest  proof  of  good  faith  on  the  part  of  ^e 
guardian.  And  this  applies  to  any  one  in  loco  parentis. 
(Berkmeyer  v.  Kellerman,  82  Ohio  St.  289.)  So  uriiere 
the  guardian  has  taken  real  estate  or  mortgage  notes 
in  tus  own  name  but  the  consideration  coming  from  the 
ward's  estate,  he  will  be  regarded  as  a  trustee  for  the 
ward.    (Fogler  v.  Buck,  66  Me.  205.) 

The  infant  may  have  a  special  guardian  appointed  to 
manage  a  suit  in  court;  this  is  called  a  guardian  ad 
litem. 

Sec.  872.  TEACHER  AND  PUPIL.— At  com- 
mon law  education  was  furnished  by  the  parent  by 
means  of  private  tutors  or  instructors,  and  the  tutor  or 
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sdioolmaster  was  regarded  as  standing  in  loco  parentis 
and  witii  sufficient  delegated  power  from  the  paroit  to 
control  the  pupil.  (1  Bl.  Com.  458.)  Now  the  public 
schools  are  conducted  by  the  State,  and  the  teacher  rep- 
resents the  State  as  well  as  the  parent.  For  the  pur- 
pose of  maintaining  order  and  decorum  he  has  author- 
ity to  enforce  prompt  attention  to  reascHiable  demands, 
sod  m  proper  cases  to  inflict  reasonable  punisAunoit 
upon  refractory  diiMren,  and  where  necessary  to 
expel  a  diild  from  school.  (Boyd  v.  State,  88  Ala.  169; 
46  Vt.  452;  Cooper  v.  McJunkin,  4  Ind.  290.)  The 
teacher  is  not  liable,  either  civilly  or  criminally,  unless 
he  has  acted  with  express  malice,  or  been  guilty  of  such 
excess  of  punishment  that  malice  must  be  implied. 
(CoDomonwealth  v.  Randall,  4  Gray  88.)  See  Cooley 
BL  Com.  458n. 

A  pupil  expelled  from  school  may  be  reinstated  by 
mandamus  if  he  was  not  wilful  or  malicious  in  the  acts 
for  which  expelled.  (77  Mich.  605.)  The  power  of 
tiie  teadier  extends  not  only  to  the  pupil  while  in  school, 
but  ^so  to  control  acts  of  the  pupil  reasonably  identi- 
fied with  the  school  and  its  interests.  (24  Mo.  App. 
809;  82  Vt  114;  8  Cush.  160.)  Persons  over  twenty- 
one  when  tiiey  attend  sdiool  are  subject  to  all  the  rules 
of  the  school  (27  Me.  266;  45  la.  248.)  .It  is  held 
that  students  are  not  to  be  excluded  from  school  for  re- 
fusing to  study  what  their  parents  have  ordered  them 
not  to  study.  (85  Wis.  869;  87  lU.  808.)  A  reasona- 
ble rule  is  to  be  determined  by  the  court  (68  111.  858; 
81  la.  565.) 
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PART  IV. 
INFANCY. 


CHAPTEE  I. 

Sec.  878.  WHO  ARE  INFANTS— AGE  OF 
MAJORITY. — All  persons  are  infants,  in  contempla- 
tion of  law,  until  they  have  reached  the  age  of  majority. 
The  age  of  majority  is  determined  by  the  mimicipal  law 
and  varies  in  different  countries.  Thus  by  the  civil  law, 
which  prevails  in  Spain,  Holland,  and  parts  of  Ger- 
many, full  majority  is  not  attained  until  the  person  has 
completed  his  twenty-fourth  year.  {Inst.  I,  28,  1.) 
By  the  common  law,  from  the  earliest  times,  the  age  of 
majority  is  fixed  at  twenty-one  for  both  sexes.  The 
period  is  completed  at  the  beginning  of  the  day  next 
preceding  the  twenty-first  anniversary  of  a  person's 
birth.  (1  Bl.  Com.  468.)  In  most  States  the  common 
law  age  of  majority  is  followed,  but  in  a  number  of 
States,  as  Ohio,  Illinois,  Vermont,  etc.,  females  become 
of  age  at  eighteen. 

By  the  age  of  majority  is  meant  full  age,  "perfectae 
eetatis,"  as  the  civil  law  expressed  it,  at  which  time  the 
person  is  competent  to  have  complete  control  of  himsdf 
and  his  affairs.  Persons  under  this  age  are  competent 
for  varioiis  purposes,  as  we  shall  see,  but  have  certain 
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privileges  which  cease  when  majority  is  attained.  The 
status  of  persons  under  the  age  of  majority  is  called  in- 
fancy. 

Sec  874.  GENERAL  DISABILITIES  OF  IN- 
FANTS.— An  mfant  is  presumed  incapable  from  lack 
of  age  of  acting  with  &e  ability  and  capacity  of  an 
adult.  Hence  an  infant  may  not  hold  a  legislative  or 
judicial  office;  or  be  an  executor  or  trustee,  or  be  s 
juror  or  an  attorney  at  law,  or  in  general  any  oflSce  of 
pecuniary  and  public  responsibility.  (Sdiouil.  Dom. 
ReL,  Sec.  894.).  But  it  is  held  that  an  infant  may  be  a 
notary  public.  (U.  S.  v.  Bixby,  9  Fed.  Kep.  78.)  Also 
a  deputy  sheriff,  and  an  agent.  {Browne  Dom.  Rel. 
106.) 

Sec  875.  SAME  SUBJECT— AS  TO  CRIMES. 
— ^A  fAdid.  under  seven  is  conclusively  incapable  of 
crime,  one  between  seven  and  fourteen  only  prima  facie 
so,  and  one  over  fourteen  prima  facie  capable  as  an 
adult.  (Sdioul.  Dom.  ReL,  Sec.  895.)  An  infant  im- 
der  fourteen  is  generally  held  incapable  of  rape.  (Bish. 
Grim.  Law,  Sees.  466,  672.)  Between  the  ages  of  seven 
and  fourteen  the  respoonbility  depends  upon  the  ca- 
pacity to  distinguish  between  ri^t  and  wrong  in  re- 
spect to  the  crime  with  which  he  is  charged.  The  crim- 
inal intent  will  not  be  presumed  but  must  be  proven. 
(Williams  t.  State,  14  Ohio  222;  Willis  v.  State,  89 
Ga.  188.) 

Sec.  876.  SAME  SUBJECT-^AS  TO  TESTI- 
FYING.— The  test  of  an  infant's  capacity  to  testify  is 
tiie  ability  to  appreciate  the  nature  of  an  oath,  and  suf- 
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ficient  intelligesice  to  compr^end  as  a  wihieas.  (1 
Greenl.  Ev.,  Sec  866.)  The  intelligence  required  is  a 
just  appreciation  of  the  facts  respecting  which  testi- 
mony is  required  and  ability  to  relate  them  truly.  (John- 
son T.  State,  61  Ga.  S5.)  Children  have  been  permitted 
to  testify  at  the  age  of  seven,  and  even  at  five.  {Peter- 
son V.  State.  47  Ga.  524.) 

Sec.  877.  SAME  SUBJECT— AS  TO  MAK- 
ING A  WILL. — At  common  law  an  infant  could  not 
devise  realty,  but  males  at  fourteen  could  will  person- 
alty, and  females  at  twelve;  this  was  tiie  rule  of  the  invil 
law.  The  matter  is  now  regulated  by  statute,  and  fre- 
quaitly  a  distinction  is  made  between  real  and  personal 
property,  twenty-one  being  fixed  as  the  age  for  devising 
realty,  and  a  less  age  for  disposing  of  pers<KiaIty. 
(Schoul.  Wills,  Sec.  48.)  In  Ohio,  Massadiusetts,  In- 
diana, Michigan  and  other  States  full  age  is  required 
to  dispose  of  either  real  or  personal  property. 

Sec.  878.  SAME  SUBJECT— AS  TO  CON- 
TRACTS.— A  distinction  is  made  between  the  con- 
tracts of  an  infant  as  regards  their  being  absolutely  void 
without  disaffirmance;  or  merely  voidable,  and  binding 
unless  disaffirmed  at  majority.  The  early  rule  being 
that  if  for  the  benefit  of  the  infant  the  contract  is  bind- 
ing; where  it  is  imcertain  as  to  benefit  it  is  voidable; 
and  if  prejudicial  to  the  infant  it  is  void.  (2  Kent  Com. 
286.)  But  the  modem  rule  is  to  treat  all  contracts  of 
an  infant  as  voidable,  save  those  for  necessaries,  whidi 
may  be  binding,  and  those  which  would  be  void  as  be- 
tween adults.     (Hamer  v.  Dipple,  81  Ohio  St  78.) 
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Certun  contracts,  besides  tiiose  for  necessaries,  are  held 
binding  upon  an  infant,  as  contracts  to  enlist  in  the 
anny  or  navy.  (Morrissey,  Matter  of,  187  U.  S.  157; 
25  Wis.  890.)  The  executed  contract  of  marriage  after 
Ihe  age  of  fourteen  in  males,  and  twelve  in  females,  is 
binding.  The  acts  of  the  corporation  ivill  bind  infant 
stockholders,  and  tiie  contract  of  apprenticeship  made 
in  accordance  with  the  statutes  will  bind  the  infant. 
{Schoul.  Dom.  Rel.,  Part  V,  Ch.  8.) 

Sec  879.  SAME  SUBJECT  —  INFANT'S 
NECESSARIES.— The  most  important  class  of 
binding  contracts  which  an  infant  may  make  are  those 
for  necessaries.  But  while  an  infant  may  bind  himself 
for  necessaries  it  is  not  to  be  inferred  liiat  he  is  responsi- 
ble for  everything  classed  as  such  supplied  him,  regard- 
less of  nliether  he  is  in  need  of  them  or  not.  The  in- 
fant's necessaries  are  judged  by  the  same  rules  laid 
down  in  the  case  of  a  married  woman,  and  are  practi- 
cally the  same  with  the  addition  of  education.*  The  in- 
fant is  not  liable  for  necessaries  when  he  lives  wttli  his 
father  who  fittingly  provides  for  him.  And  the  trades- 
man or  professional  person  rendering  services  to  an  in- 


'Examples  of  necesMiries  for  aD  infant  are :  Counsel  fees  in 
lutboeinesB,  dentistry,  a  horse  prescribed  for  exercise,  presents  to 
his  bride,  etc  Following  have  been  held  not  to  be  necessaries :  A 
collegiate  education,  a  professional  education,  betting  books, 
treats  while  at  college,  kid  f^oves,  cologne  and  canes  (16  Ark. 
18T),  a  bicycle  (145  Mass.  588),  dinners,  suppers,  ices,  soda 
vatcT,  confectioner;,  baUs  and  serenades.  See  Browne's  Dom. 
BeL,  £d  ed.,  109, 110. 
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fant  in  such  circumstfuices  does  so  at  his  peril;  he  must 
have  the  consent  of  the  parent  or  show  the  necessity  of 
the  supply  or  service.  (Perrin  v.  WUson,  10  Mo.  451.) 
An  infant  when  away  from  home,  and  not  imder  the 
care  of  his  parent  or  guardian,  is  usually  liable  for  his 
necessaries.    (Angel  t.  McLellan,  16  Mass.  28.) 

The  term  necessaries  is  an  elastic  one,  and  will  be 
construed  with  reference  to  the  estate,  social  standing, 
and  age  of  the  infant.  So,  while  food,  dotiiing,  medical 
attendance,  lodging,  and  education  are  the  five  leading 
necessaries  for  which  an  infant  may  bind  himself,  yet 
the  extent  and  character  of  these  vary  with  the  circum- 
stances and  general  situation  of  the  infant.  (Breed  v. 
Judd,  1  Gray  458;  Met.  Contr.  69.) 

The  doctrine  of  necessaries  does  not  apply  to  the  con- 
tracts of  an  infant  made  in  the  conduct  of  a  business. 
So,  board  of  horses  of  an  infant  hackman  is  not  a  neces- 
sary. (Merriam  v.  Cimmngfaam,  11  Cusb.  40.)  Nor 
are  farm  implements,  live  stock,  wagons,  and  the  like 
to  be  deemed  necessaries  when  puirdiased  to  carry  on 
a  farm.    (41  Mo.  App.  275.) 

Education  as  a  necessary,  according  to  Schouler,  rests 
rather  upon  respectable  dicta  than  precedents.  Lord 
Coke  classed  as  a  necessary  "good  teaching  and  instruo 
tion  whereby  he  may  profit  himself  afterwards."  (Co. 
on  Litt.  172a.)  And  this  has  become  the  general  rule, 
as  to  the  ordinary  or  common  school  education.  It  does 
not  extend  to  a  collegiate  education.  (Middlebury  Col- 
lege V.  Chandler,  16  Vt.  688.),  But  a  board  bill  con- 
tracted to  liable  attendance  at  sdiool  is  held  a  neces- 
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sary.  (Kilgore  v.  Ridi,  88  Me.  805;  Schoul.  Dom. 
Rd.,  Sec.  412.) 

Where  moneys  are  advanced  to  an  infant  to  buy 
necessaries  he  is  not  held  hable  in  a  suit  at  law.  (Ellis 
T.  Ellis,  5  Mod.  868.)  But  in  •&  court  of  equity  be  is 
held  liable  if  he  spends  it  for  necessaries.  (Smith  t. 
Oliphant,  2  Sanf.  806;  Price  t.  Sanders,  60  Ind.  810.) 
He  is  liable  at  law  if  the  money  is  advanced  to  a  tiiird 
person  to  pay  for  necessaries  furnished  the  infant. 
(Swift  V.  Bennett,  10  Cush.  436.)  Formerly  the  infant's 
deed  for  necessaries  was  binding.  But  the  rule  favored 
now  is  that  the  infant's  written  obligation  to  pay  for 
necessaries  is  to  be  inquired  into,  and  he  is  bound  only 
to  pay  the  amount  of  their  value  to  him.  If  the  instru- 
ment given  as  security  for  payment  is  such  that  the  con- 
sideration cannot  be  inquired  into,  it  is  void,  otherwise 
voidable,  and  the  infant  is  liable  for  the  true  value  of 
the  articles  furnished.  (Reeve  Dom.  Rel.,  229-80;  28 
Vt.  378.)  So  tiie  infant's  express  contract  for  netxs- 
saries  is  probably  only  binding  to  the  extent  of  the  rea- 
sonable worth  of  the  goods.  (Schoul.  Dom.  Rel.,  Sec. 
414.) 

Sec.  880.  INFANT'S  VOID  CONTRACTS.— 
Certain  contracts  of  an  infant  are  absolutely  void.  But 
the  rule  which  held  all  contracts  to  his  prejudice  void 
has  been  modified.  The  rule  of  Zouch  v.  Farstms,  8 
Bur.  1804,  is  to  the  effect  tiiat  all  deeds,  of  an  infant 
which  do  not  take  effect  by  delivery  of  his  hand  are  void, 
while  such  as  do  take  effect  by  delivery  of  his  hand  are 
voidable.   But  the  reason  of  this  rule  is  questioned.  And 
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letters  of  attorney  from  an  infant  conveying  no  present 
interest  are  held  void  (idem) .  In  this  country  it  is  held 
that  an  infant's  power  of  attorney  to  sell  land  is  void, 
and  a  sale  made  under  it  does  not  confer  even  an  in- 
choate title.  (Philpot  V.  Bingham,  55  Ala.  485.)  But 
a  power  of  attorney  from  an  infant  to  sell  a  note  is 
voidable,  and  not  void.  (Hastings  v.  Dollarhide,  24 
Cal.  195.)  The  modem  tendency  is  to  treat  all  con- 
tracts of  an  infant  as  voidable,  unless  they  are  such  as 
would  be  void  If  he  were  an  adult.  (1  Pars.  Contr. 
295.)  A  void-  contract  is  a  mere  nullity,  and  in  legal 
estimation  is  incapable  of  being  ratified.  Voidable  am- 
tracts  are  capable  of  being  subsequently  made  binding 
by  ratification,  or  of  being  avoided  by  disaffirmance. 

Sec.  881.  RATIFICATION  AND  AVOID- 
ANCE  OF  CONTRACTS.— The  disabilities  of  in- 
fancy are  personal  privileges  allowed  for  his  protection 
against  imposition,  and  no  one  has  the  ri|^t  to  avoid  the 
infant's  contracts,  save  himself,  his  heirs,  and  legal  rep- 
resentatives. So  the  prai'sons  contracting  with  him  are 
bound,  though  he  is  not.  No  one  but  the  infant  can 
qbject  to  the  contract.  The  vendor  cannot  avoid  the 
infant's  purchase;  a  corporation  cannot  reject  an  in- 
fant's transfer  of  stock;  nor  a  stranger  impeach  the  con- 
veyance of  an  infant.  In  £ne,  the  defense  of  infancy 
is  for  the  benefit  and  protection  of  the  infant;  and  other 
persons  may  not  set  it  up  for  their  own  benefit,  at  all 
events  if  the  contract  be  not  void.  ( Schoul.  Dom.  Rd., 
Sec.  402.)* 

***But  third  penons  should  be  allowed  to  protect  themselves 
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When  the  contract  is  voidable,  the  infuit  has  his  elec- 
tioa  either  to  avoid  it  during  his  minority,  or  within  a 
reasonable  time  after  reaching  his  majority;  olherwise, 
it  Dtay  be  taken  to  be  confirmed,  as  after  majority  he  is 
capable  and  must  make  his  election.  (Rice  t.  Sowers, 
108  Ind.  472;  100  Mo.  584.)  By  statute  in  Iowa  and 
Kansas,  the  infant  is  required  to  avoid  the  contract 
withki  a  reasonable  time  or  it  will  be  considered  as  af- 
finned.    (Dillon  v.  Bumham,  48  Kans.  77;  89  la.  76.) 

The  gener^  rule  is  that  the  infant  need  not  place  the 
other  party  in  statu  quo  when  he  disaffirms  his  contracts. 
(W  Mass.  508.)  Where  he  has  bought  or  sold  per- 
sonal property,  snd  receives  pay,  if  he  has  the  considera- 
tion he  must  return  it  when  he  disaffirms.  But  if  he  has 
spent,  wasted,  lost  or  squandered  the  consideration  he  is 
Dot  obliged  to  return  it,  and  can  repudiate  witbout  mak- 
ing tender.  (Craig  v.  Van  Bebber,  100  Mo.  584;  Ray- 
nolds  V.  McCurry,  100  111.  856.)  But  he  may  not  retain 
either  real  or  personal  properly  without  paying  the  pur- 
chase price.    (Kerr  V.  Bell,  44  Mo.  120.)     Money  vol- 

agaimt  mcuning  undue  liabilities  on  an  infant's  behalf.  Thus, 
•n  officer  selling  property  at  public  auction  ia  not  bound  to  accept 
tile  bid  of  an  infant.  And  althou^  infancy  is  a  personal 
prirOege,  yet  the  administrator  of  the  estate  of  an  infant  may 
anil  himself  of  the  infancy  of  his  intestate,  to  avoid  or  uphold 
a  transaction  to  which  the  latter  was  a  party  during  his  life,  and 
which  ranained  voidable  at  his  death.  (Turpin  v.  Turpin,  16 
Ohio  St.  270.)  And  as  a  rule  the  right  of  avoidance,  with  due 
limitations  of  time  and  drcumstances,  passes  to  privies  in  blood 
entitled  to  the  estate ;  in  short,  to  his  heirs  or  legal  representa- 
tives."   (  Schoul.  Dom.  Rel.,  5th  ed.,  pp.  402,  408. ) 
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imtarily  paid  by  an  infant  under  a  contract  from  which 
he  has  derived  no  benefit  may  be  recovered  back  upon 
disaffirmance  without  allowing  for  the  expense  or  trou- 
ble of  the  other  party.  (ShurtleflF  v.  Millard,  12  R.  I. 
272;  Contra,  Ins.  Co.  v.  Atty.  General,  127  111.  257.) 
Or,  if  the  infant  contract  to  perform  labor,  he  may  dis- 
affirm on  coming  of  age,  and  recover  quantum  meruit, 
and  without  allowance  to  the  other  party  for  damages. 
(Gafifney  v.  Hayden,  110  Mass.  187;  Morse  v.  Ely, 
159  Mass.  458.)  Where  the  contract  was  reasonable, 
executed,  and  the  party  did  not  know  of  the  infancy,  the 
infant  coiild  not  disaffirm.  (Spicer  v.  Earl,  41  Mich. 
101.) 

Sec.  882.  SAME  SUBJECT— RATIFICA- 
TION.— Ratification  is  fte  affirmance  of  a  voidable 
contract  after  the  minor  has  become  of  full  age.  Just 
what  constitutes  a  ratification  is  not  always  clear.  Some 
courts  hold  tiiat  there  must  be  an  express  promise  to  do 
or  perform  the  contract.  {Proctor  v.  Sears,  4  Allen 
95.)  Other  States  hold  that  any  act  or  language  ex- 
pressing an  intent  to  he  bound  wUl  be  sufficient.  (Lante 
V.  Fowler,  61  Mich.  471 ;  Hem-y  v.  Root,  33  N.  Y.  326; 
Baker  v.  Press,  54  Mo.  82.)  Or  some  act  equivalent  to 
a  new  contract.  (Tyler  v.  Gallop,  68  Mich.  185.)  The 
new  promise  does  not  require  a  new  consideration,  but 
it  must  be  unconditional,  or,  if  on  condition,  it  must  ap- 
pear that  the  condition  has  been  performed.  (Proctor 
V.  Sears,  4  Allen  95.)  A  mere  acknowledgment  of  the 
contract  is  not  ratification.  (Dunlop  v.  Hales,  2  Jones 
(N.  C.)  882.)    Nor  is  a  mere  part  payment  of  the  con- 
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tract  price.  (Robbins  v.  Eaton,  10  N.  H.  S61 ;  Contra, 
Henry  v.  Root,  supra.)  Lord  Tenterdrai's  Act  (9  Geo. 
IV,  c.  14,  Sec.  5)  ends  this  question  in  England,  by 
providing  that  the  ratification  must  be  made  in  writing 
and  signed  by  the  party.  And  some  States  have  sim- 
ilar provisions.    (Thurlow  v.  Gillmore,  40  Me.  878.) 

Sec.  883.  SAME  SUBJECT— INSTANCES.— 
In  the  absence  of  statute  what  constitutes  a  ratification 
is  a  matter  of  precedent.  Mere  silence  for  any  length  of 
time  after  obtaining  his  majority  sliort  of  a  period  suf- 
ficient to  constitute  a  defense  under  the  statute  of  lim- 
itations is  not  a  ratification.  {Sims  v.  Everhard,  102 
U.  S.  800.)  But  silence,  with  knowledge  of  acts  on  tite 
part  of  other  parties  which  create  a  duty  for  the  former 
infant  to  speak,  will  create  an  estoppel  amounting  to  a 
ratification.  And  so  will  positive  acts  of  encouragement 
on  his  part,  or  acts  whidi  help  to  mislead  another  who 
has  relied  upon  the  contract.    (186  Pa.  St.  58S.) 

'Wliere  tiie  infant  sells  and  delivers  personalty  and 
receives  the  pay,  mere  acquiescence  does  not  confirm 
the  contract.  But  if  the  contract  is  executory,  and  he 
receives  payment  after  majority,  as  if  a  note  were  given 
and  he  collects  it,  this  will  ratify  the  contract.  (Boody 
T.  McKenny,  28  Me.  517.)  So,  where  he  has  purchased 
personal  property  and  continues  to  use  it  after  major- 
ity, he  is  held  to  have  ratified  the  contract  (idem.) 

An  infant  may  disaffirm  his  conveyance  of  real  estate, 
tiiough  he  has  been  silent  for  years,  and  recognized  the 
fact  that  he  had  ^ven  a  deed,  and  unless  the  statute  of 
limitations  bars  him  he  may  disaffirm.  (Tucker  v.  More- 
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land.  10  Pet.  58;  Drake  v.  Ramsey.  5  Ohio  251.)  An 
act  of  disaffirmation  is  required,  as  by  conveyance  to 
sMne  one  else;  while  any  new  conveyance  by  way  of 
affirmance  makes  the  infant's  deed  valid.  (Mette  t. 
Feltgen^  148  111.  857.)  To  affirm  or  avoid  in  this  case 
he  must  be  of  full  age.  (Pool  v.  Mix,  17  Wend.  118.) 
Statutes  may  provide  a  reasoni^le  time,  as  three  years, 
within  which  he  must  elect  to  avoid  or  affirm.  (Irvine 
V.  Irvine,  9  Wall.  617.)  If  the  infant  is  grantee  in  a 
deed,  or  is  lessee  or  lessor,  and  continues  to  occupy  tiie 
property  or  receive  the  rent,  he  is  held  to  have  ratified 
the  contract.    (Baker  t.  Press,  54  Mo.  82.) 

The  Supreme  Court  in  Irvine  v.  Irvine,  supra,  holds 
that  it  is  a  question  for  the  jury  and  not  for  tiie  court 
to  decide,  whether  the  evidence  submitted  in  any  case 
shows  an  affirmance  or  not,  if  there  be  any  evidence 
tending  to  show  it.  So,  whetiier  or  not  the  infant  has 
chosen  to  disaffirm  within  a  reascmable  time  after  com- 
ing of  age,  is  to  be  determined  by  the  facts  and  circum- 
stances in  each  case.    (Schoul.  Dom.  Rel.,  Sec.  487.)* 

'Ratification;  Summary  of  Doctrine.  Sdjouler  saja:  "Tins 
Triter  makes  no  attempt  to  reconcile  the  numerouB  dicta  of  the 
courts  upon  tliis  important  subject.  They  are  irreconcilaUe.  If 
American  decisions  themselvefl  ma;  be  regarded  as  pointing  out 
a  general  rule ;  it  seems  to  be  thi» — that  the  mere  acknowledg- 
ment that  a  certain  transaction  constitutes  a  debt  is  insufficient  to 
bind  him  lately  an  infant;  but  that  an  acknowledgment  to  the 
extent  that  he  justly  owes  that  debt,  with  equivocal  expressions 
as  to  some  future  payment,  may  or  may  not  be  considered  suf- 
ficient, though  the  better  opinion  is  in  favor  of  their  sufficiency ; 
that  acts  or  omissions  on  his  part,  which  are  prejudicial  to  the 
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Sec.  884.  INFANT'S  LIABILITY  FOB  HIS 
TORTS, — It  is  a  general  principle  that  infancy  diall 
not  be  permitted  to  protect  wrongful  acts.  (2  Kent 
Com.  240.)  For  every  injury  to  the  person  or  prop- 
erty of  another  arising  ex  delicto  infants  must  respond 
in  damages  to  the  extent  of  their  pecuniary  means. 
(Bullock  V.  Babcock,  8  Wend.  891.)  And  for  a  tort 
committed  with  force  he  is  Ikble  at  any  age.  (Neal  v. 
Gillett,  28  Conn.  487-)  Thus,  an  infant  is  responsible 
for  an  assault  and  battery;  for  over-driving  a  horse; 
for  a  nuisance;  for  conversion  of  a  bailed  article;  for 
trover;  for  detinue;  money  stolen;  and  for  goods  ob- 
tained on  credit  intending  not  to  pay.  See  Browne 
Dom.  Rel.,  pp.  118-110. 

But  an  infwit  is  not  liable  for  torts  founded  on  con- 
tracts. (Jennings  v.  Rundall,  8  T.  R.  885.)  In  this 
case  an  infant  was  not  liable  for  killing  a  horse  vrfiile 
using  it  for  hire.  But  in  Towne  v.  Wiley,  28  Vt.  855, 
where  he  had  converted  the  horse  to  his  own  use  l^  using 
it  other  than  he  had  contracted  for,  he  was  held  liable. 
The  principle  being  that  an  infant  is  liable  for  his  torts, 
but  not  for  mere  violations  of  a  contract,  though  at- 

adult  party's  interests,  or  evince  his  own  intention  to  retain  the 
consideration  and  advantages  of  a  contract  mode  during  infancy, 
may  be,  especially  when  reasonaUe  time  has  elapsed,  construed 
into  a  ratification,  without  an  express  promise,  the  presumption 
of  honoraUe  motives  bdng  fair  and  reasonable  under  audi  cir< 
cumstances;  and  finally,  that  a  distinct,  unequivocal  promise, 
verbal  or  written,  made  after  attaining  majority,  is  always  suf- 
ficient, this  apparently  superseding  the  former  promise  alto- 
gether."   (Dom.  Rel.,  Sec.  487.) 
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tended  with  tortious  results.  If  the  tort  is  separable 
from  the  contract  the  infant  is  liable.  (Fitts  v.  Hall,  9 
N.  H.  Ml;  Schoul.  Dom.  Rel.,  Sec.  424.) 

Sec  385.  SAME  SUBJECT  —  INFANT'S 
FRAUDULENT  REPRESENTATIONS  AS  TO 
AGE. — There  is  a  conflict  as  to  the  liability  of  an  in- 
fant for  false  representations  as  to  his  age.  Many  cases 
hold  that  an  infant  who  falsely  a£Brms  goods  to  be  his 
own,  and  that  he  had  a  right  to  sell  tiiem,  and  thereby 
induces  tiie  plaintiff  to  purchase  them  is  not  responsi- 
ble. And  still  more  frequently  has  it  been  held  that  for 
a  false  and  fraudulent  representation  that  he  was  of  full 
age,  there  is  no  remedy  against  the  infant;  whether  or 
not  money  were  advanced  or  goods  intrusted  to  him  on 
the  strength  of  sudi  representations.  (Sdioul.  Dom. 
Rel.,  Sec.  425;  Wieland  v.  Kobick,  110  HI.  16.)  But  in 
Texas  an  infant  was  held  responsible  for  fraudulent 
representations.  (Kilgore  v.  Jordan,  17  Tex.  341.) 
And  in  a  Kentucky  case  tiie  court  refused  to  allow  a 
deed  made  by  a  wife  and  her  husband  to  be  avoided  on 
the  ground  of  the  wife's  infancy,  when,  to  induce  ihe 
innocent  purchaser  to  take  the  land,  she  and  her  husband 
had  made  oath  before  a  magistrate  that  to  the  best  of 
their  knowledge  and  information  she  was  more  than 
twenty-one  years  old.  ( Schmeiibeimer  v.  Eiseman,  7 
Bush.  298.)  Several  States,  as  Iowa  and  Kansas,  have 
by  statute  regulated  this  matter,  and  prevent  an  infant 
grantee  who  has  represented  himself  of  age  to  after- 
wards disaffirm  his  contract  on  the  ground  of  infant^. 
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(Prouty  V.  Edgar,  6  la.  868;  Dillon  t.  Burnham,  48 
Kans.  77.) 

Sec.  886.  TORTS  SUFFERED  BY  INFANTS. 

— As  to  mjuries  and  frauds  suffered  by  infants,  the  or- 
dinary principles  apply  as  in  the  case  of  adults,  wil^ 
some  enlargements  because  of  their  inexperience.  Thus, 
a  chUd,  ei^t  years  old,  was  held  to  have  an  action 
against  one  who  sold  him  gunpowder  at  his  own  request, 
and  by  wbidi  he  was  injured.  (Spencer  v.  Carr,  45  N. 
Y.  406.) 

The  doctrine  of  contributory  negligence  whidi  bars 
a  suit  by  an  adult  for  an  injury,  which  his  own  negli- 
.gence  contributed  to  bring  about,  applies  to  the  suits 
by  infants,  but  with  (iiis  difference,  tiuit  the  child  need 
only  exercise  that  care  of  which  he  is  presumed  capable 
at  his  age.  Due  average  care,  according  to  age,  sex  and 
capacity,  is  all  that  the  law  exacts  of  any  diild  of  tender 
years.  (Schoul.  Dom.  Rd.,  Sec.  428.)  A  few  cases 
hold  that  the  diild  may  be  barred  from  an  action  where 
he  is  trespassing  or  meddling  with  property  not  bis  own. 
(140  Pa.  St  475.)  Others  hold  that  though  the  child 
is  a  trespasser,  and  the  defendant  has  left  some  attrac- 
tive but  dangerous  machinery  unguarded,  the  child  may 
recover.  (Penso  v.  McCormick,  125  Ind.  116;  120 
N.  Y.  526.) 

A  child  may  be  so  young  as  to  be  incapable  of  exer- 
cising due  care,  or  any  care.  When  the  age  of  the  child 
admits  no  doubt  of  its  incapacity  to  avoid  danger  the 
court  will  decide  the  question  as  a  matter  of  law.  (21 
Wend.  617.)     In  no  case  where  the  child  is  over  seven 
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is  it  held  incapable  of  exercising  care.  (27  Ind.  518;  84 
HI.  488.)  When  the  age  of  the  child  is  such  that  its 
capacity  is  a  matter  of  doubt,  it  is  a  question  for  the 
jury  to  say  whether  it  is  or  is  not  sui  juris.  (Thomp. 
Neg.,  Sec.  1182;  115  N.  Y.  104.) 

Where  children  are  employed  to  operate  madiinery 
it  is  liie  duty  of  the  employer  to  point  out  the  danger 
of  the  work,  and  explain  the  operation  of  the  machine 
so  as  to  enable  &e  child  to  comprehend  the  danger. 
Defects  must  be  known  to  the  employer  to  render  bim 
liable,  and  the  child  must  exercise  due  care  in  avoid- 
ing danger.  (McCarragher  v.  Rodgers,  120  N.  Y. 
526.)  If  the  child  appreciates  the  danger  of  the  occu- 
pation as  well  as  an  adult,  he  is  expected  to  exercise  the 
same  care  as  an  adult  would.    (118  N.  Y.  540.) 

Sec.  887.  SAME  SUBJECT— THE  NEGLI- 
GENCE OF  PARENTS.— Some  cases  charge  or  im- 
pute the  negligence  of  parents  or  those  having  charge  of 
infants  to  the  infants  themselves;  as  wiiere  a  quite 
young  diild  is  negligently  permitted  to  run  in  the  high- 
way, and  is  there  injured.  (Hartfeld  v.  Ropn,  21 
Wend.  617.)  The  rule  of  the  New  York,  Massachu- 
setts, Illmois  and  some  other  courts  is  that  a  diild  too 
young  to  have  discretion  for  himself  cannot  recover  if 
his  protector  fails  to  exercise  ordinary  care,  but  he  may 
if  he  uses  sudi  care  as  is  usual  witii  children  of  the  same 
age,  and  the  protector  also  exercises  ordinary  care. 
(SdiouL  Dcxn.  Rel.,  Sec.  429.)  In  various  other  States 
the  diild's  exercise  of  ordinary  care  is  all  that  is  re- 
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Sarded.  (Robinson  v.  Cone,  22  Vt  218;  Bellefontaine 
Railroad  Co.  r.  Snyder,  18  Ohio  St.  899.) 

Where  the  child  sues  by  guardian  or  next  friend,  the 
Diligence  of  the  custodian  should  not  prevent  the  child 
from  recovering.  (78  Ia-  896;  Newman  v.  Phillips- 
burg  R.,  52  N.  J.  L.  446.)  But  where  the  parent  sues, 
and  it  was  his  negligent  exposing  of  the  child  that  con- 
tributed to  the  injury,  the  parent  cannot  recover. 
(Schwenck  v.  Eehler,  122  Fa.  St  67;  78  la.  896.) 

Sec.  888.  INFANT'S  SUITS.— An  infant  can  sue 
and  defend  civil  suits  at  law  by  guardian  or  next  friend 
only,  and  not  by  attorney  or  in  person.  (Co.  Litt.  88b; 
Starbird  v.  Moore,  21  Vt.  529.)  A  guardian  ad  litem 
may  be  appointed  to  defend  an  action  against  him.  The 
statute  of  limitation  does  not  run  against  the  infant  dur- 
ing minority,  and  statutes  extoid  the  immunity  for  a 
period  after  majority.  The  infant  is  bound  by  the  de- 
cree or  judgment  fairly  rendered  as  an  adult.  Having 
appeared  by  guardian  ad  litem,  and  having  been  served 
with  process  he  can  only  dispute  the  judgment  for  fraud, 
collusion,  or  fimdamental  error.  ( Stupp  v.  Holmes,  48 
Mo.  89;  Driver  v.  Driver,  6  Ind.  286.) 
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MASTER  AND  SERVANT. 


CHAPTER  I. 

Sec.  889.  MASTER  AND  SERVANT  AS  A 
DOMESTIC  RELATION.— The  legal  branch  com- 
monly known  as  master  and  servant  is  not  strictly  a  do- 
mestic relation,  as  it  is  enlarged  to  include  all  sorts  of 
contracts  wherein  one  person  engages  to  labor  for  an- 
other, that  is,  the  relation  of  employer  and  employed. 
Blackstone  treats  master  and  servant  as  one  of  iiie  pri- 
vate or  domestic  relations,  saying  that  it  is  founded  in 
convenience,  whereby  a  man  is  directed  to  call  in  ttie 
assistance  of  others,  where  his  own  skill  and  labor  will 
not  be  sufiQcient  to  answer  the  cares  incumbent  upon 
him.  (1  BI.  Com.  422.)  But  at  the  common  law,  in 
the  time  of  Blackstone,  and  previous,  tiiere  was  reason 
to  class  the  relation  between  the  worker  and  the  em- 
ployer as  that  of  master  and  servant  Of  the  several 
dasses  of  servants,  two  at  least  were  directly  concerned 
with  the  householcl  or  family  of  the  employer.  Menial 
or  domestic  servants  and  appr<;ntiees  were  practically  a 
part  of  the  family,  and  their  regulation,  control,  privi- 
leges and  duties  might  well  be  classed  within  the  bounds 
of  the  domestic  relations.  But  the  respective  conditions 
1S6 
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of  tiie  master  and  servant  have  changed,  none  of  the  in- 
cidents which  at  common  law  made  it  a  domestic  rela- 
tion, or  warranted  the  designation  of  the  parties  as 
"master"  and  "servant"  now  apply,  and  the  obsolete  ex- 
pression continues  as  a  mere  matter  of  precedent  and 
5ii£Ferance, 

Sec  890.  CRITICISM  OF  THE  RELATION. 
—"A  master  is  one  who  has  legal  authority  over  an- 
other; and  the  person  over  idiom  sudi  authority  may  be 
rightfully  exercised  is  his  servant.  The  relation  of  mas- 
ter and  servant  presupposes  two  parties  who  stand  on  aa 
unequal  footing  in  their  mutual  dealings;  yet  not  natur- 
ally so,  as  in  otiier  d<»nestic  relations,  nor  necessarily 
because  the  subordinate  is  wanting  in  either  years  or  dis- 
cretion. This  relation  is,  in  theory,  hostile  to  the  genius 
of  free  instituticms.  It  bears  the  marks  of  social  caste. 
Hence  it  may  be  pronoimced  as  a  relation  of  more  gen- 
eral importance  in  ancient  than  modem  times,  and  bet- 
ter applicable  at  this  day  to  English  than  American  so- 
ciety." (School.  Dom.  Rel.,  Sec.  454,.)  "The  title  of 
'master  and  servant,'  at  the  head  of  a  lecture,  does  not 
sound  very  harmoniously  to  republican  ears.  And,  in 
fact,  servitude,  strictly  so-called,  does  not  exist  in  this 
country.  ...  In  fact,  we  understand  by  the  rela- 
ti(»i  of  master  and  servant,  nothing  more  or  less  than 
employer  and  employed."  (Walker  Am.  Law,  Sec 
114.)  • 

*BlAckvtoDe,  about  to  treat  of  the  sereral  sorts  of  seTTants, 
m;s:  *'Pure  and  proper  slaver;  does  not,  na;  cannot,  subsist 
in  England;  such,  I  mean,  whereb;  an  absolute  and  unlimited 
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Sec  891.  CLASSES  OF  SERVANTS  AT  COM- 
MON LAW. — By  the  common  law  servants  were 
either:  1,  Menial  servants  or  domestics;  2,  appren- 
tices; 8,  laborers;  4,  ministerial  serrants,  as  stewards, 
factors  and  bailiffs. 


pow»  a  given  to  the  master  over  the  life  and  fortune  of  the 
slave.  And  indeed  it  is  repugnant  to  reason,  and  the  principles 
of  natural  law,  that  such  a  state  should  suhsist  anywhere."  (1 
Bl.  Com.  4«S.) 

The  same  leanied  commentator  then  proceeds  with  direct  and 
keen  logic  to  demolish  the  three  origins  of  the  right  of  slavery, 
assigned  hy  Justinian,  the  great  father  of  the  civil  law.  This 
reasoning  is  so  unique  as  to  deserve  notice.  1.  Slavery,  accord- 
ing to  the  civilians,  is  held  to  arise  frmn  a  state  of  captivity  in 
war,  as  the  conqueror  had  a  right  to  the  life  of  bis  captive,  and 
having  spared  that,  has  a  right  to  deal  with  him  as  he  pleases. 
Blackstone  replies:  "A  man  has  only  a  right  to  kill  his  enemy 
in  particular  cases,  in  cases  of  absolute  necessity,  for  self-defense ; 
and  it  is  plain  this  absolute  necessity  did  not  subsist,  since  the 
victor  did  not  actually  kill  him,  hut  mode  him  prisoner.  War  is 
itself  justifiaUe  only  on  principles  of  self-preservation;  and 
therefore  it  gives  no  other  right  over  prisoners  than  merely  to 
dis(Ale  them  from  doing  harm  to  us,  by  confining  their  persons ; 
much  less  can  it  give  a  ri^t  to  kill,  torture,  abuse,  plunder,  or 
even  enslave  an  enemy,  when  the  war  is  over." 

2.  The  civilians  urged  that  slavery  may  begin  when  taw  man 
sells  himself  to  another.  But  Blackstone  rejcnns:  "Every  sale 
implies  a  price,  a  quid  pro  quo,  an  equivalent  given  to  the  sdler 
in  lieu  of  what  he  transfers  to  the  buyer;  but  what  equivalent 
can  be  given  for  life  and  liberty,  both  of  which,  in  absolute 
slavery,  are  held  to  be  in  the  master's  disposal?  His  pn^erty  also, 
the  very  price  he  seems  to  receive,  devolves  ipso  facto  to  lua 
master  the  instant  he  becomes  his  slave.  In  tiiis  case  the  buyer 
gives  nothing,  and  the  seller  receives  nothing.    Of  what  validity, 
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1.  Menial  Servants. — These  were  such  as  lived  "in- 
tra msnia"  as  part  of  the  family.  The  contract  here 
was  one  of  hiring,  but  if  no  time  was  stated  the  law  con- 
strued it  to  be  for  a  year.  So  by  law  aU  single  men 
between  twelve  and  sixty,  and  married  ones  under  thirty 

thea,  can  a  sale  be  which  destrojs  the  rerj  principles  upon  which 
all  Bales  are  founded  f* 

3.  Lastly,  the  civilians  claim  that  slaves  are  bom — that  is, 
slavery  is  hereditary,  the  children  of  acquired  slaves  are,  jura 
natnrae,  by  a  negative  kind  of  birthright,  slaves  also.  "But 
this,"  Bays  Blackstone,  "being  built  on  the  two  former  rights, 
mtut  fall  together  with  them."    (1  BI.  Com.  428,  424.) 

It  is  interesting  to  note  that  only  1,2S0  years  were  required  to 
revolutionize  the  settled  principles  of  law  in  regard  to  slavery; 
true,  it  continued  for  some  years  after  Blackstone  wrote,  but  its 
death  knellhad  been  rung.  In  less  than  160  years  a  great 
diange  has  been  made  in  the  law  regulating  master  and  servant. 
And  incidents  of  domestic  or  menial  slavery,  which  were  ap- 
proved and  enforced  in  Blackstone's  time,  are  now  entirely  re- 
pudiated. 

Seeing  this  advancement,  we  may  well  question  how  long  civili- 
zation will  tolerate  the  relation  of  ^nployer  and  employed  as  now 
conducted  and  sanctioned. 

As  Professor  Schouler  truly  says,  the  relation  of  master  and' 
servant,  or  employer  and  employed,  is  hostile  to  the  genius  of 
free  institutions.  It  bears  the  mark  of  social  caste.  Of  the 
forty-eight  classes  forming  the  English  society  of  Blackstone's 
time  the  "labourers"  were  the  last  and  lowest ;  of  the  seventy-five 
dasses  that  now  compose  that  queen-loving  race,  the  "laborers'* 
are  still  the  last  and  lowest.  (Cooley's  BI.  Com.  406n.)  In 
America,  our  fundamental  law  forlnds,  and  with  reason,  the 
actual  taking  on  of  caste  designations,  but  in  our  Eastern  cities, 
the  plutocratic  classes,  who  have  taken  to  themselves  the  earnings 
of  the  laborers,  are  imitating  and  in  some  cases  outdoing  the 
riotous  excesses  of  feudal  lords  and  law-made  aristocrats. 
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years  of  age,  and  all  single  women  between  twelve  and 
forty,  not  having  a  visible  livelihood,  were  compelled 
to  go  out  to  service.  No  master  could  put  away  sudi  a 
servant,  or  servant  leave  the  master,  without  a  quarter's 

We  have,  as  they  had  io  the  past,  a  parasitic  claae,  whoee  in- 
terest it  is  to  saj  "that  the  relation  of  master  and  Ecrrant  must 
exist,"  and  *'that  difference  of  condition  makes  some  peis<Hifl  em- 
ployers and  others  laborers."  The  same  statement  will,  and  did, 
justify  the  existence  of  slaves  and  freonen. 

The  right  to  work  does  not  necessarily  include  the  duty  of 
being  "worked."  Among  the  intelligent  Americans  who  are  de- 
manding the  right  to  work  are  those  who  also  insist  that  the 
right  shall  not  be  made  dependent  upon  paying  an  idle  capital- 
istic class  a  large  per  cent,  of  the  workers*  earnings.  Tliis  ques- 
tion, in  a  crude  form,  came  before  the  entire  American  people  in 
the  Presidential  election  of  1896,  and  will  constanUy  recur  un- 
til properly  solved.  The  absolute  elimination  of  social  caste, 
trusts,  monopolies  and  plutocrats  will  come  when  the  worker  gets 
his  due;  when  the  tigtA  to  work  shall  be  free;  when  men  shall 
work  for  themselves,  and  not  for  Rockefeller,  Havemeyer,  or  any 
trust  whose  earnings  go  to  swell  the  coffers  of  certain  individuals. 

It  may  be  asked,  How  are  men  to  work  for  themselves?  Indeed, 
BO  habitual  has  become  the  highly  unnatural  systen  by  which 
men  work  to  swell  the  private  fortunes  of  the  few  that  seme  per- 
sons cannot  conceive  of  a  different  order  of  affairs.  The  same 
was  true  at  an  early  day  of  political  affairs,  A  country  could 
not  possibly  have  existed  without  an  artiitrary  and  absolute 
despot,  whom  men  called  a  king !  The  peofde  of  America  have 
dusted  the  king  and  distribute  bis  power  among  themselves.  We 
prophesy  that  the  time  will  come  when  they  will  do  as  much  for 
the  industrial  despots,  and  common  or  public  ownership  will  be 
equally  prized  with  common  or  public  government. 

It  is  natural  for  men  to  work  for  thonselves;  it  is  patriotic 
for  them  to  work  for  their  common  government  and  g^ieral 
welfare.     But  it  is  unnatural,  unjust  and  tTronnical  to  make 
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wamingi  except  by  ccoiseut  or  for  reasonable  cause.  (1 
BL  Com.  426.) 

men  aupport  in  iilletiees  and  luxurj  those  able  to  work  for  them- 
•elves,  and  it  is  nothing  short  of  slaver;,  when  b;  law,  or  con- 
ditions, one  man  must  give  the  profits  of  his  earnings  to  another 
for  the  privilege  of  working. 

Nature  does  not  classify  men  as  masters  and  servants,  em- 
ployers and  employed,  nor  specify  that  some  shall  have  the 
privilege  of  setting  the  others  to  work,  and  take  the  bulk  of 
their  productions  as  a  recompense  for  so  doing!  Man  works 
to  supply  bis  wants,  and  the  needs  of  those  dependent  upon 
him.  The  division  of  men  into  masters  and  servants  arises  in 
the  same  way  and  is  justified  by  the  arguments  that  support 
slavery.  Captivity,  sale,  heredity;  these  are  the  three  ways  in 
which  one  roan  becomes  the  workman  or  servant  for  another. 
Let  us  examine  these:  Captivity  is  now  obsolete,  and,  except  in 
the  most  primitive  civilizations,  is  not  a  justifiable  method  of 
securing  a  servanL  S.  Sale,  this  is  the  universal  method,  at  pre- 
sent, of  securing  assistance  of  othen.  The  worker  sells  bis  ser- 
vice to  the  employer,  this  according  to  Blackstone,  who  takes 
Justinian  to  task,  is  very  just.  But  let  us  see.  "Every  sale 
implies  a  price,  a  quid  pro  quo,  an  equivalent  given  to  the  seller 
in  lieu  of  what  he  transfers  to  the  buyer."  But  what  equivalent 
can  be  given  for  life  and  hberty,  both  of  which  the  wage-slave 
surrenders  to  his  trust  employer  ?  The  wages — or  price  which 
he  seems  to  receive — comes  not  from  the  employer,  but  is  only 
a  portion  of  the  result  of  his  own  labor.  "In  this  case,  there- 
fore, the  buyer  gives  nothing  and  the  seller  receives  nothing," 
lave  that  which  is  his  own.  Of  what  foundation,  then,  is  the 
daim  of  the  employer  to  the  surplus  earnings  of  the  employed? 
S.  Heredity  is  another  means  by  which  the  ranks  of  the  servant 
das8  are  kept  fiDed.  The  childrm  of  the  "man  with  the  hoe,** 
the  n^ibed  workers  of  to-day,  "by  a  negative  kind  of  birth- 
rif^t,"  are  slaves  or  servants  also.  But  this,  being  built  on  the 
two  former  wrongs,  will  fall  together  with  them  i 
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2.  Apprentices. — Were  persons  bound  out  for  a 
number  of  years  by  indentures  to  serve  the  master,  and 
in  return  to  be  maintained  and  instructed  by  him,  in 
some  trade  or  calling.  Children  of  poor  persons  were 
apprenticed  by  the  overseers  to  capable  persons,  viho 
were  compelled  to  take  them.    (1  BL  Com.  426.) 

8.  Laborers.- — These  were  only  hired  by  the  day  or 
week,  and  were  not  a  part  of  the  family.  The  law  re- 
quired all  without  property  to  work;  defined  the  length 
of  time  they  should  work  in  summer  and  winter;  pun- 
ished them  for  leaving  their  work;  empowered  the  jus- 
tices to  6x  their  wages;  and  inflicted  penalties  for  giv- 
ing or  exacting  more  wages  than  were  so  fixed.* 

4.  The  fourth  class  of  servuits  were  of  a  higher  and 
more  respected  class  than  the  former.  They  were  re- 
garded as  servants  pro  tempore,  as  their  acts  a£Fected 
the  master's  property.    (1  BL  Com.  427.) 

Sec  892.  EFFECT  OF  THE  RELATION  AT 
COMMON  LAW. — By  service,  all  servants  and  la- 
borers, except  apprentices,  became  entitled  to  wages; 
according  to  their  agreement,  if  menial  servants;  or 
according  to  the  fixed  wage  if  laborers  or  servants  in 
husbandry.    The  master  had  the  right  to  correct  his  ap- 

*Har8h  as  we  may  think  these  prorisionB  of  the  amunon  law 
upon  the  laborer,  they  do  not  equal  the  severity  of  our  vagrant 
taws,  by  which  men  are  regarded  as  criminals  for  no  other 
reason  than  that  they  are  out  of  work  and  are  looking  for  it. 
Convicted  of  being  vagrants,  tbey  are  made  to  wwk  tn  a  penal 
institution  for  their  board,  instead  of  being  givoi  hmcnvble 
employmeot  by  the  state  at  a  living  wage. 
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prentice  for  negKgenoe  or  other  misbehavior,  if  done 
with  moderaticHi.  But  the  beating  of  any  other  servant 
of  fuU  age  was  a  good  cause  of  leaving.  If  the  servant 
or  laborer  assaulted  the  master  he  might  be  imprisoned 
a  year  with  other  corporal  punishment.  Apprentices 
serving  seven  years  to  a  trade  were  given  the  exdusive 
right  to  exercise  that  trade  in  any  part  of  England.t 

Sec  898.  SAME  SUBJECT  CONTINUED.— 
At  common  law  Hie  master  could  assist  his  servant  in 
an  action  at  law  against  a  stranger,  and  not  be  guilty 
of  maintenance.  The  master  could  also  bring  an  action 
against  one  who  beat  or  maimed  his  servant,  but  in  this 
case  his  damage  was  the  loss  of  service  whidi  should  be 
specially  pleaded  and  proved.  The  master  could  justify 
sn  assault  in  defense  of  his  servant,  and  the  servant  in 
defense  of  the  master.    So  an  action  lay  by  the  master 

fl  Bl.  Com.  427,  4i28.  The  exclusive  right  to  follow  a  trade 
given  to  Beven-jear  apprentices  was  a  matter  of  statute,  as  the 
earlj  common  law  allowed  erery  man  to  use  what  trade  he 
pleased.  The  well-to-do  artisans  chose  this  method  of  protecting 
thranselves  against  competition.  It  was  a  monopoly  of  the  me- 
chanical trades  by  fixing  an  unreasonable  apprenticeship.  Years 
and  not  skill  was  the  requirement ;  further,  only  a  certain  num- 
ber of  apprentices  were  to  be  instructed  at  all.  This  sort  of  a 
monopoly  seans  to  be  again  gaining  favor  in  some  states  in 
the  professions.  Fitness  and  alnlity  the  state  should  require 
from  every  person  who  offers  to  do  professional  or  skilled  hbor, 
and  this  should  be  evidenced  by  an  examination.  But  a  require- 
ment of  years  of  study  in  designated  institutions,  or  of  so  on- 
reasonable  and  expensive  a  character  as  to  debar  all  but  the 
most  favored,  seeks  to  establi^  a  monopoly  of  the  most  vicious 
sort. 
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against  one  who  knowingly  hired  his  servant,  and  for  the 
debauching  of  a  female  servant.  The  master  was  re- 
sponsible for  the  acts  of  his  servant  upon  his  express  or 
implied  command,  on  the  principle  "qui  faeit  per  alium* 
facit  per  se."  Therefore,  if  a  servant  commit  a  trespass 
by  the  command  or  encouragement  of  his  master,  the 
master  shall  be  guilty  of  it;  though  the  servant  is  not 
thereby  excused,  for  he  is  only  to  obey  his  master  in 
matters  that  are  honest  and  lawful.  So,  if  the  drawer 
at  a  tavern  sells  bad  wine,  whereby  a  person's  health  is 
injured,  an  action  lies  against  the  master,  as  the  master 
in  permitting  the  servant  to  draw  and  sell  it  at  all  is 
impliedly  giving  him  a  general  conm[iand.  In  the  same 
manner  whatever  the  servant  is  generally  permitted  to 
do  in  the  general  course  of  the  master's  business  is  equiv- 
alent to  a  general  command.  Hence,  if  the  master  deals 
with  a  tradesman  by  himself,  and  not  through  the  ser- 
vant, he  is  not  responsible  for  what  the  servant  gets 
upon  his  account,  as  there  is  no  implied  order;  but  where 
the  master  usually  sends  the  servant  to  a  tradesman, 
sometimes  witii  money  and  sometimes  to  get  credit,  then 
be  is  responsible  for  all  that  the  servant  gets.  (1  BL 
Com.  480.)  Though  the  master  lose  by  a  dishonest 
servant's  behavior  in  the  performance  of  a  trust,  yet  he 
is  r^ponsible,  as  the  wrong  of  the  servant  is  considered 
that  of  the  master  himself,    (idem.) 

Sec.  894.  THE  RELATION  IN  MODERN 
LAW. — As  we  have  seen  the  relation  of  master  and 
servant  to-day  is  simply  that  of  employer  and  employed, 
or  principal  and  agoit.    It  arises  from  a  contract,  ex- 
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press  or  implied,  and  with  a  few  exceptions  might  be 
treated  as  any  otiier  contract.  The  common  law  classes 
of  serrants  hare  lost  their  significance,  with  the  excep- 
tion of  apprentices,  with  respect  to  whom  our  law  is 
chiefly  statutory.  (Walker  Am.  Law,  Sec.  114.)  We 
shall  treat  the  subject  briefly  as  is  ordinarily  done,  when 
considered  as  one  of  the  domestic  relations.* 

Sec.  893.  FORMATION  OF  THE  RELA- 
TION*.— As  the  relation  is  founded  on  contract,  one 
who  volunteers  to  work  for  another  does  not  become  en- 
titled to  pay.  (Bartholomew  r.  Jackson,  20  Johns.  28.) 
The  assent  of  both  parties  is  essential  to  tiie  contract  of 
hiring,  but  a  man  who  has  an  opportunity  to  accept  or 
reject  work,  and  does  not  reject  it,  may  be  presumed 
to  have  assented.  (28  la.  545.)  This  presumption  does 
not  arise  where  the  parties  are  related,  and  there  is  no 
intention  of  paying  for  the  service.  (42  Mich.  61.) 
But  an  orphan  minor,  brought  up  in  the  family,  not  as 
a  member,  but  rather  in  a  menial  capacity,  was  held  en- 
titled to  reasonable  payment  for  services,  less  board, 
cloliiing,  and  other  necessaries  furnished  him.  (Lock- 
wood  V.  Bobbins,  125  Ind.  898.) 

There  is  no  clear  test  of  the  existence  of  the  relation 
in  the  kind  of  employment  or  in  the  manner  of  employ- 
ment, nor  in  the  power  of  discharging  the  person.  If 
there  is  a  test  it  is  whether  the  servant  is  bound  to  obey, 
and  subject  to  the  supervision  of  the  master.    Where 

*The  subject  of  Principal  and  Agent  will  be  treated  at  length 
in  a  subsequent  number  of  the  Cyclopedia  of  Law,  and  there- 
fore  will  not  be  broached  ben. 


Digit  zed  by  Google 


166  THE  DOMESTIC  RELATIONS. 

one  is  neither  employed,  paid,  nor  controlled  by  anotlier, 
he  is  not  his  servant  in  the  legal  sense.  (71  Mo.  808; 
Schoul.  Dom.  Rel.,  Sec.  461.)  Where  the  owner  of  a 
building  employs  a  plumber  to  repair  pipes,  or  a  roofer 
to  repair  a  roof,  in  his  own  way,  retaining  himself  no 
direction,  he  is  not  master  in  the  sense  of  liability  to 
third  persons  for  this  party's  negligence.  (Bennett  v. 
Truebody,  66  Cal.  509;  Hexamer  v.  Webb,  101  N.  T. 
877.)     See  Cincinnati  v.  Stone,  5  Ohio  St.  88. 

Sec.  896.  THE  CONTRACT  OF  HmiNG; 
WHEN  TO  BE  IN  WRITING.— The  relation  is 
created  when  the  servant  is  employed,  not  by  the  master 
directly,  but  by  some  employe  ia  diarge  of  a  part  of 
the  busiaess,  with  autiiority  to  engage  assistants.  (Rum- 
mell  V.  Dilworth,  111  Pa.  St  848.) 

By  the  statute  of  frauds,  a  contract  of  hiring,  which 
is  not  to  be  performed  within  a  year  from  the  time  of 
making  it,  should  be  in  writing.  Hence  a  verbal  agree- 
ment to  hire  for  a  year,  commencing  on  a  future  day  is 
void.  (Sutcliffe  v.  Atlantic  Mills,  18  R.  I.  480.)  But 
where  under  a  contract  for  a  year's  service,  the  employed 
party  has  gone  on  from  year  to  year,  without  objection, 
the  presumption  arises  that  botii  parties  have  assented 
to  the  contract  for  another  year,  and  it  need  not  be  in 
writing.  (Tatterson  v.  Suffolk  Mfg.  Co.,  106  Mass. 
fi6.) 

By  the  common  law  a  general  hiring  without  limita- 
tion was  regarded  as  a  hiring  for  a  year.  But  in  the 
United  States  there  is  no  inflexible  rule  as  to  the  dura- 
tion of  the  service  in  the  absoice  of  express  torms.    Cu»- 
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tcxn,  the  nature  of  the  work,  and  the  intervals  of  pay- 
ment nuy  be  regarded  to  determine  the  respective  rights 
of  the  parties.  (Lord  v.  Goldberg,  81  Cal.  596;  88  6a. 
778;  Lyon  v.  George,  44  Md.  295.)  And  the  same 
principles  apply  where  the  ccHitract  has  expired  and  the 
parties  continue  without  a  new  contract  (106  Mass. 
56;  52  Hun  421.) 

Sec  897.  TERMINATION  OF  THE  RELA- 
TION.— The  relation  is  terminable  in  various  ways: 
1.  At  the  expiration  of  the  term  of  service,  or  by  the 
death  of  either  party;  2,  it  may  be  terminated  before 
the  expiration  of  the  contract,  by  mutual  agreement, 
whether  provided  in  the  contract  or  not;  by  the  dis- 
diarge  of  the  servant  by  the  master  for  justifiable  cause, 
as  for  imreasonable  disobedience,  moral  misconduct,  and 
negligence;  by  the  servant  for  justifiable  causes,  aa 
serious  illness,  failure  of  master  to  pay  as  agreed,  etc.; 
or  by  the  servant  without  justifiable  cause. 

The  contract  of  service  being  personal  is  dissolved  by 
the  death  of  either  party.  When  the  mutual  agree- 
ment to  terminate  is  anticipated  in  the  contract,  it  is 
competent  for  eiliier  party  to  contract  that  the  oUier 
shall  have  the  ri^it  to  terminate  the  contract  abruptly, 
while  he  agrees  to  do  so  only  on  notice.  (Preston  v. 
Am.  Linen  Co..  119  Mass.  400.)  See  Stockley  r. 
Goodwin,  78  111.  127. 

The  disobedience  of  the  servant  ndiich  would  author- 
ize a  dismissal  by  the  master,  as  held  by  the  older  cases, 
was  seemingly  any  disobedience,  whether  unreasonable 
or  not    As  where  a  servant  was  ordered  to  go  with  the 
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horses  on  an  CTrand  a  mile  off,  just  as  dinner  was  ready, 
and  he  refused  to  go  without  dinner;  and  where  a  house- 
maid persisted  in  going  to  see  her  sick  mother,  though 
ordered  not  to  go  by  her  master;  these  were  held  as  jus- 
tifying a  dianissal.  (Schoul.  Dom.  Rel.,  Sec.  462.) 
But  we  are  safe  in  saying  that  no  court  would  go  tiiis 
length  at  the  present  day.  In  Shaver  v.  Ingham,  58 
Mich.  649,  the  absence  for  a  single  day  of  a  servant, 
which  caused  the  master  no  serious  consequences,  was 
held  not  to  justify  a  dismissal.  Hence  the  word  dis- 
obedience should  be  qualified  to  the  expression,  unrea- 
sonable disobedience. 

Moral  misconduct  of  a  servant  includes  pregnancy 
of  a  maid-servant;  drunkenness  (81  Mo.  585);  insol- 
ence (56  Hun  I) ;  engaging  in  the  same  business  on 
his  own  aocoimt  during  the  term  of  service  (Dieringer 
v.  Meyer,  42  Wis.  811) .    See  Browne,  Dom.  Rel.,  126. 

For  wanton  negligence,  or  palpable  inefficiency  the 
servant  may  be  discharged,  but  the  master  may  con- 
done an  act  of  negligence  and  lose  the  right  to  discharge 
the  servant.    (1  N.  Y.  Supr.  861.) 

The  servant  is  justified  in  leaving  the  employment 
before  the  expiration  of  the  term  of  service  for  the  fol- 
lowing reasons:  Serious  illness  (21  Wis.  896) ;  failure 
of  the  master  to  pay  wages  as  agreed  (6  Wall.  561) ; 
for  being  compelled  to  work  on  Sxmday  (81  Me.  856) ; 
requiring  service  from  him  not  contemplated  in  the 
contract  (7  La.  Ann.  229) ;  exposing  the  servant  to 
danger  from  negligent  fellow-servants,  or  defective  ma- 
chinery (84  Mich.  289;  Wood,  M.  &  S.  146.) 
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Sec.  8»8.  RIGHTS  UNDER  THE  CONTRACT. 
—The  consideration  in  the  contract  of  hiring  is  the  serv- 
ice rendered  on  the  one  side  and  the  wages  to  be  paid 
m  the  other. 

When  the  contract  is  ended,  as  provided  by  its  terms, 
or  by  mutual  agreement,  the  servant  is  entitled  to  the 
wages  due  up  to  the  end  of  the  service. 

When  l^e  servant  is  discharged  for  lawful  cause  by 
the  master,  the  rule  was  formerly  that  he  could  not  re- 
cover his  wages,  hut  he  can  now  recover  the  value  of 
his  services  up  to  the  discharge,  less  damages  suffered 
b^  the  master  because  of  his  tortious  acts,  and  perhaps 
less  the  loss  occasioned  by  his  leaving.  (Wood,  Master 
&  Serv.,  127-8.) 

When  the  servant  is  wrongfully  discharged  by  the 
master  the  common  law  gives  two  remedies;  one,  to 
treat  tiie  contract  as  a  continuous  one,  and  sue  in  dam- 
ages for  the  breach  thereof;  the  other  to  consider  it  as 
rescinded,  and  sue  his  master  on  a  quantum  meruit  for 
the  services  he  has  actually  rendered.  (Colbum  v. 
Woodworth,  81  Barb.  881.)  Formerly  it  was  held  he 
had  a  third  remedy,  namely,  to  wait  till  the  termination 
of  the  period  of  service,  and  then  sue  for  his  whole  wages 
in  assumpsit,  relying  on  the  doctrine  of  constructive 
service ;  but  according  to  the  best  authorities  tiiis  cannot 
now  be  adopted.  ( Schoul.,  Dom.  Rel.,  Sec.  472 ;  James 
y.  Allen  Co.,  44  Ohio  St.  226.)  The  servant  can  re- 
cover wages  for  the  whole  term,  less  what  he  had  an 
opportunity  to  make  by  like  service  after  his  dismissal, 
and  it  is  damages  rather  than  strict  wages  that  he  re- 
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covers.  When  the  serrant  sues  for  what  the  services 
were  worth,  and  treats  the  contract  as  rescinded,  he  can 
only  recoT^  wages  for  the  period  during  which  he 
served.     (Weed  v.  Burt,  78  N.  Y.  1»1.) 

Sec.  899.  THE  MASTER'S  DUTY  TO  HIS 
SERVANTS.— It  is  the  master's  duty: 

1.  To  exercise  due  care  in  providing  and  repairing 
suitable  machinery  and  appliances  for  carrying  on  the 
business  for  which  he  employs  the  servant.  (Hou^ 
T.  Raib-oad  Co.,  100  U.  S.  218.) 

2.  To  exercise  due  care  in  providing  a  sufficient  num- 
ber of  suitable  feUow-servants.  (Nichols  v.  Brush  Co., 
6B  Hun  187;  75  N.  Y.  88.) 

8.  To  point  out  to  servants  the  dangers  of  the  em- 
ployment not  obvious,  yet  known  to  the  master.  (Mel- 
chert  V.  Smith  Brew.  Co.,  140  Pa.  St.  448;  84  Mich. 
676.) 

4.  After  notice,  he  is  bound  to  repair  defective  ma- 
c^ery,  and  dismiss  ina>mpetent  servants.  (Laning  v. 
N.  Y.  C.  Ry.  Co.,  49  N.  Y.  521;  84  Mich.  289.) 

0.  To  explain  to  inexperienced  or  youthful  servants 
the  nature  of  the  work  or  machine  they  are  to  be  em- 
ployed on,  disclosing  the  dangers  of  the  ^nploymoit, 
and  ^ving  mstructions  how  to  perform  their  work  and 
keep  dear  of  danger.  (Rummell  v.  Dilworth,  181  Fa. 
St.a09;filN.  J.  L.S07.) 

6.  The  master's  duties  extend  to,  and  he  is  liable  for, 
breaches  of  the  above  duties  by  those  to  whom  he  has 
delegated  their  performance.  (100  U.  S.  217;  105  N. 
Y.  1S9;  58  Hun  187.)     This  is  called  the  doctrine  of 
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Tue-prindpid.  And  whether  or  not  a  seiTBiit  is  a  vice- 
priocipel  depends  upon  the  character  of  the  act  in  the 
performance  of  idiidi  tJie  injiuy  arises,  without  regard 
to  the  rank  of  tbe  employee  performing  it.  (112  N.  T. 
614;  41  Minn.  212.) 

7.  As  a  gmeral  rule,  llie  serrant  assumes  all  risks 
arising  from  his  employment,  or  from  the  acts  or  omia- 
aioDg  of  his  fellow-serrants  Aai  he  knew,  or  by  the  ex- 
ercise of  prudence  might  have  known,  were  naturally 
and  probably  incident  tiiereto.  (Central  Ry.  Co.  v. 
Peacock,  69  Md.  2S7.)  Fellow-serrants  are  those  in  the 
employ  of  Mbe  same  master,  engaged  in  tlie  same  com- 
nKm  work,  and  perfoiming  duties  for  the  same  general 
purpose.    (Laning  t.  Ry.  Co.,  49  N.  Y.  521.) 

For  a  breadi  of  any  of  the  above  specified  duties  the 
master  is  liable  m  damages  to  the  servant,  and  he  may 
not  contract  bef ordrand  with  the  servant  for  release  from 
lialnlity  for  his  own  or  his  other  onploye's  neglect 
(Lake  Shore  Ry.  Co.  v.  Spangler,  44  Ohio  St  571;  29 
Eans.  122.) 

Sec  400.  SERVANT'S  RIGHTS  AND  LIA- 
BILITIES AS  REGARDS  THE  MASTER.— The 
servant  assumes  the  risks  ordinarily  incident  to  his  em- 
ployment after  the  master  has  performed  his  duty  as 
stated  ki  the  previous  section.  And  if  he  learns  of  de- 
fects in  the  madiinery  or  appliances,  or  of  the  incompe- 
teDcy  of  his  fellow-servants,  and  makes  no  complaint  he 
also  assumes  the  risks  incident  to  such  defects  and  in- 
GonqKtendes.  (Davis  v.  Ry.  Co.,  20  Mich.  105.)  If  he 
notifies  the  master  of  the  defects  or  incompetencies,  and 
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is  given  to  understand  that  the  matter  will  be  remedied, 
he  may  wait  a  reasonable  time  for  this  to  be  done  and  not 
lose  his  ri^ts.  (Eureka  Co.  r.  Bass,  81  Ala.  200;  84 
MicL  280.) 

The  servant  is  liable  to  the  master  for  gross  negli- 
gence in  the  care  of  his  property,  but  not  for  ordinary 
accidents.  And  he  is  liable  to  his  master  for  the  conse- 
quences of  his  negligence  or  misccHiduct.  (Smith  v. 
Foran,  48  Conn.  244.) 

Sec.  401.  MASTER'S  LIABILITY  TO 
OTHERS  FOR  THE  SERVANT'S  TORTS.— 
The  common  law  rule  of  the  master  being  responsible  for 
the  acts  of  bis  servant  witliin  the  scope  of  liis  authority 
and  employment  still  maintains.  And  it  is  held,  though 
the  particular  acts  were  not  authorized,  or  were  even  for- 
bidden, yet  he  is  liable.  ( Singer  Mfg.  Co.  v.  Rohn,  1S2 
U.  S.  fil8 ;  SmiUi  Mast.  &  Serv.,  151-2.)  What  acts  of 
negligence,  wrong-doing  and  the  like  of  the  servant 
come  within  the  scope  of  the  employment  is  a  question 
to  be  decided  in  eaxh  case.  The  following  have  been 
held  to  fall  within  the  rule  and  bind  the  master:  Negli- 
^nt  driving  by  a  servant;  negligent  kindling  of  a  fire, 
also  applied  to  fires  kindled  by  locomotive  engineers; 
piling  up  wood  impropn-ly;  mismanagement  of  a  boat; 
causing  injury;  negligent  management  of  gas  by  the 
servant  of  a  gas  eompuiy;  negHgence  in  leaving  a  cellar 
hole  opoi  (76  Me.  100) ;  mfringement  of  a  patent  by 
workmen;  unskillful  workman^ip;  throwing  thmgs  out 
of  a  window  upon  a  passerby,  etc.,  cases  cited  by  Schou- 
ler  (Dom.  Rel.,  Sec  490n.) 
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But  the  master  is  not  responsible  for  the  willful  and 
unlawful  acts  of  bis  servants  toward  strangers,  if  the 
acts  are  outside  of  his  employmoit,  and  whidi  the  mas- 
ter did  not  intend,  nor  could  be  supposed  from  the  nature 
of  the  employment  to  have  authorized  or  expected  the 
servant  to  do.  {Cooley  Torts,  p.  525;  Railroad  Co.  v. 
State,  69  Md.  557;  Smith  Mast  &  Serv.,  160.)  Thus, 
though  the  servant  is  driving  the  master's  team,  but  in 
the  servant's  own  private  business  and  not  that  of  the 
master,  the  servant  alone  is  responsible.  (Way  v.  Pow- 
ers, 57  Vt.  185.)  Or,  wh»e  one  performs  a  ta^  outside 
of  his  ordinary  and  proper  employmoit,  or  turns  aside 
from  an  undertaking  ki  which  he  was  employed  to  per- 
foim  a  different  one,  and  injury  results,  the  master  is 
not  responsible.  (Cavanaugh  v.  Dinsmore,  10  N.  Y. 
Supr.  465;  Stone  v.  Hills,  45  Conn.  44.) 

Again,  it  is  the  rule  that  a  servant  could  have  no  im- 
plied authority  to  do  tiiat  which  is  unlawful  for  either 
him  or  his  master  to  do.  (L.  R.  2  Q.  B.  534.)  Nor  is 
the  master  liable  if  the  person  injured  was  not  in  the 
exercise  of  ordinary  care  at  the  time  of  the  injury,  and 
hence  contributed  to  it  (lUinois  Ry.  Co.  v.  Badies,  55 
HL  879;  SchouL,  Dom.  Rel.,  Sec.  491.) 
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CHAPTER  I. 

DEFINITIONS  AND  GENERAL  PBINCIPLES. 

Sec.  401-1.  THE  TERM  TORT  DEFINED 
AND  EXPLAINED.— The  word  tort  signifies  gen- 
erdly  something  wrong  or  amiss,  and  as  a  term  of  art 
in  law  it  implies  a  dril  wrong,  arising  independent  of 
contract,  and  one  which  may  he  redressed  by  an  action 
for  damages  against  the  party  responsible  for  it. 
Further,  a  tort  is  a  violation  of  a  private  or  civil  right 
of  a  person  considered  as  an  individual  or  as  an  owner. 
Hence,  torts  may  be  d^bed  as  civil  wrongs,  arising  in- 
dependent of  breaches  of  contract,  for  whidi  the  person 
OF  individual  injured  may  have  an  acHon  in  the  courts 
of  law.  That  a  tort  may  arise  two  things  must  concur, 
actual  or  legal  damage  to  the  party  complaining,  and  a 
vrongful  act  or  violation  of  duty  committed  on  the  part 
of  the  defendant/ 

'  Toit,  as  a  word  of  art  in  the  law  of  England  and  the  United 
Stttes,  ii  the  name  of  tml  wrongs  (not  being  merely  breaches  of 
eontrad)  for  which  there  is  a  remedy  by  actitm  in  courts  of  com- 
mon lav  jurisdiction.     It  may  be  said  to  correspond  approxi- 
176 
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Sec.  401-2.  SAME  SUBJECT— TORTS  DIS- 
TINGUISHED FROM  BREACHES  OF  CON- 
TRACT.—"It  is  customary,"  says  Judge  Cooley,  "in 
Mie  law  to  arrange  the  wrongs  for  whidi  individuals 
may  demand  legal  redress  into  two  classes:  the  first  em- 
bracing those  which  consist  in  a  mere  breach  of  con- 
tract, and  the  second  those  which  arise  independent  of 
contract Breaches  of  contract  were  mere  fail- 
ures to  perform  agreements,  and  the  actions  for  redress 
in  the  courts  of  law  were  actions  on  contracts,  or  ac- 
tions eof  contractu.  Other  acts  or  omissions  giving  rise 
to  a  suit  at  law  were  called  specifically  wrongs  or  torts, 
and  the  actions  by  which  redress  was  to  be  obtained  were 
called  actions  for  torts,  or  actions  ex  delicto."*    In  a 

matelj  to  the  term  "delict"  in  Roman  law  and  the  ajAeaa  de- 
rived from  it    Encgc.  Brit^  XXIII,  464. 

Ab  defined  by  Bishop,  a  tort  denotes  an  injury  inflicted  other- 
wise than  hy  a  mere  breach  of  contract ;  or,  to  be  more  nicely  ac- 
curate, a  tort  is  one's  disturbance  of  another  in  rights  which  the 
law  has  created,  either  in  the  absence  of  contract  or  in  conse- 
quence of  a  relation  which  a  contract  had  established  between  the 
parties.    Bishop  on  Non-contract  Law,  Sec.  4. 

"The  word  'torts'  is  used  to  describe  that  branch  of  law  whidi 
treats  of  the  redress  of  injuries  which  are  neither  crimes  nor  arise 
from  the  breach  of  contracts.  AH  ficts  or  omissions  of  which  the 
law  takes  cognizance  may  in  general  be  classed  under  the  three 
heads  of  contracts,  torts  and  crimes.  Contracts  include  agree- 
ments, and  the  injuries  resulting  from  their  breach;  torts  in- 
clude injuries  to  individuals ;  and  crimes,  injuries  to  the  public 
or  state.    Bout.  L.  Diet.,  Torts. 

The  English  Common  Law  Procedure  Act  of  1862  defines  a 
tort  as  "a  wrong  independent  of  contract." 

"  Cooley  on  Torts,  S,  4. 
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New  York  case.  Justice  Finch,  says:  "Ordinarily  the 
essence  of  a  tort  consists  in  the  violation  of  some  duty 
due  to  an  individual,  which  duty  is  a  thing  different 
from  the  mere  contract  obligation.  Where  such  duty 
grows  out  of  re^tions  of  trust  and  confidence,  as  that  of 
the  agent  to  his  principd  or  the  lawyer  to  tiis  client, 
the  ground  of  the  duty  is  apparent,  and  tibe  tort  is, 
in  general,  easily  separable  from  the  mere  breach  of 
contract.  But  where  no  such  relation  flows  from  tiie 
constituted  contract,  and  still  a  breach  of  its  obligation 
is  made  the  essential  and  principal  means,  in  combina- 
tion with  other  and  peiiiaps  innocent  acts  and  condi- 
tions, of  inflicting  another  and  different  injury,  and  ac- 
complishing another  and  different  purpose,  the  question 
whether  such  invasion  of  a  right  is  actionable  as  a  breach 
of  contract  only,  or  also  as  a  tort,  leads  to  a  somewhat 
difficult  search  for  a  distinguishing  test Un- 
less the  contract  creates  a  relation,  out  of  which  relation 
springs  a  duty,  independent  of  the  mere  contract  obli- 
gation, though  there  may  be  a  breadi  of  the  contract, 
there  is  no  tort,  since  there  is  no  duty  to  be  violated. 
And  the  illustration  given  is  the  common  case  of  a  con- 
tract of  affrei^tment,  where,  beyond  the  contract  obli- 
gation to  transport  and  deliver  safely,  there  is  a  duty 
bom  of  the  relation  established  to  do  tiie  same  thing. 
In  such  a  case  and  in  the  kindred  cases  of  principal  and 
agent,  of  lawyer  and  client,  of  consignor  and  factor, 
the  contract  establishes  a  legal  relation  of  trust  and  con- 
fidence; so  that  upon  a  breach  of  the  contract  there  is 
not  merely  a  broken  promise,  but,  outside  of  and  be- 
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yond  that,  there  it  trust  betrayed  and  confidence  abvsed; 
there  »  constructive  fraud,  or  a  negtigence  that  operates 
as  such,  and  it  is  that  fraud  and  that  negUgence,  which, 
at  bottom,  makes  the  breach  of  contract  actionable  as  a 
tort.  It  may  be  granted  that  an  omission  to  perfoim 
a  contract  obligation  is  never  a  tort  miless  that  omis- 
8i<m  is  also  an  omission  of  a  legal  duty.  But  such  legal 
duty  may  arise,  not  merely  out  of  certain  relations  of 
trust  and  confidence,  inherent  in  the  nature  of  the  con- 
tract itself,  but  may  spring  from  extraneous  circum- 
stances, not  constituting  elements  of  l^e  contract  as 
such,  although  connected  with  and  dependent  upon  it, 
and  bom  of  that  wider  range  of  legal  duty,  which  is 
due  from  every  man  to  his  fellow,  to  respect  his  ri^ts 
of  property  and  person,  and  refrain  f nnn  invading  them 
hy  force  or  fraud.  It  has  been  well  said  that  the  lia- 
bility to  make  reparation  for  an  injury  rests  not  upon 
the  consideration  of  any  reciprocal  obligation,  but  upon 
an  original  moral  duty  enjoined  upon  every  person  so 
to  conduct  himself  or  exercise  his  own  rights  as  not  to 
injure  another.'"  From  this  reasoning  it  will  appear 
that  a  tort  is  to  be  distinguished  from  a  breach  of  con- 
tract, because  it  is  based  upon  a  fraud  or  negligent  vio- 
lation of  a  duty  fixed  by  law  and  independent  of  the 
contract  relation,  while  the  action  for  the  violation  of 
the  contract  arises  frtnn  the  contract  or  agreemoit  of 
the  parties.* 

'  Rich  T.  New  York,  etc.,  Co.,  87  N.  Y.  S8J. 

*  Am.  &  Eng.  Encyc  of  I>aw,  Vol.  28,  page  855. 
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Sec.  401-8.  SAME  SUBJECT— ONLY  VIOLA- 
TIONS OF  LEGAL  WRONGS  ARE  ACTION- 
ABLE AS  TORTS.— An  act  may  be  regarded  as 
wrong  in  morals,  but  unless  it  is  also  recognized  as  a 
legal  wrong  no  action  can  be  based  upon  it.  The  reason 
for  Uiis  is.  that  in  order  that  there  may  be  any  liberty 
in  the  individual,  rights  and  liabilities  must  be  definite 
and  certain,  and  to  base  thou  upon  anything  so  deviat- 
ing and  uncertain  as  a  code  of  morals  would  lead  to 
diaos.  It  may  be,  and  doubtless  is  true,  that  many  legal 
rights  were  originally  conceived  in  the  minds  and  hearts 
of  a  morally  progressive  people  and  long  existed  there 
before  being  recognized  and  sanctioned  by  law.  But 
as  soon  as  they  become  the  subject  of  protection  by  law 
they  cease  to  be  merely  moral  duties  and  ascend  in  to  the 
class  of  legal  duties.  When  once  sanctioned  by  pod- 
tive  human  law  a  thing  becomes  a  right,  and  its  viola- 
tion a  WTcmg,  public  or  dvil,  according  as  it  is  punished 
as  a  crime  or  as  a  tort  It  is  the  legal  standard  of 
right  and  wrong  which  must  prevail  in  the  tribunals 
where  punishments  ^  inflicted  for  violations  of  rights, 
and  mere  moral  wrongs  must  be  left  to  be  redressed  by 
the  various  imoffidal  sanctions  which  polite  society  has 
formulated  for  their  upholding. 

Judge  Cooley  well  observes:  "A  legal  right  is  stnne- 
thing  which  the  law  secures  to  its  possessor  by  requiring 
others  to  observe  it,  and  to  abstain  from  its  violation. 
Only  the  law  can  prevent  such  interference  by  others 
as  would  deprive  it  of  all  the  quaUties  of  an  individual 
possession.    Individual  rights,  liberty,  and  property  are 
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bom  of  legal  restraints;  by  means  of  these  every  man 
may  be  protected  within  the  prescribed  limits;  when 
without  them,  possessions  must  be  obtained  and  defended 
by  cunning  or  force.  In  the  domain  of  speculatiMi 
or  morals  a  right  may  be  whatever  ought  to  be  re- 
spected; but  in  law  that  (mly  is  a  right  which  can  be  de- 
fended before  legal  tribunals.  Protection  in  rights 
gives  to  a  man  his  liberty,  but  the  same  protection  sets 
bounds  to  and  constitutes  a  limitation  upon  the  liberty 
of  every  other  person,  and  the  maximimi  of  benefit  of 
which  government  is  capable  is  attained  when  individual 
rights  are  clearly  and  accurately  defined  by  impartial 
laws,  which  impose  on  no  one  any  greater  restraint  than 
is  found  essential  for  securing  equivalent  rights  to  all 
others,  and  which  furnish  for  the  ri^ts  of  all  an  ade- 
quate and  an  equal  protection. '"* 

Sec.  401-4.  SAME  SUBJECT— TORTS  ARE 
TO  BE  DISTINGUISHED  FROM  PUBLIC 
WRONGS  OR  CRIMES.— While  a  tort,  as  such,  is 
only  a  civil  injury,  or  wrong  to  an  individual,  for  whidi 
sudi  individual  is  given  a  right  of  action  for  the  wrong 
done  him,  yet  in  some  instances  the  sune  state  of  facts, 
or  injuries  from  which  the  tort  arises  may  give  rise 
to  a  public  injury  and  constitute  an  offense  against  the 
state  or  nation,  for  which  the  person  committing  the 
act  may  be  prosecuted  criminally.'    The  wrongs  to  the 

"  Coolej  on  TorU,  6. 

*  "The  distinction  of  puUic  wrongs  from  private,  of  crimes 
and  misdemeanors  from  civil  injuries,  seems  principal! j  to  con- 
sist in  this :  that  private  wrongs  or  civil  injuries  are  on  infring«- 
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public  or  stAte  may  consist  in  something  which  tends  to 
disturb,  embarrass  or  subvert  the  government,  or  to 
hinder  the  administration  of  the  laws,  or  they  may  con- 
sist in  acts  or  neglects  which  prejudice  individuak,  but 
indirectly  and  perceptibly  affect  the  public  also.  Of- 
fenses against  the  ordinances  and  laws  of  municipalities 
and  the  several  subordinate  pohtical  divisions  of  the 
state  are  also  pubhc  wrongs,  as  they  tend  to  injure  and 
obstruct  the  administraticm  of  the  government  in  the 
particular  locality.  This  class  of  wrcmgs  which  affect 
the  whole  people  in  a  given  community,  and  are,  if  left 
unpunished,  a  menace  to  organized  sociely,  are  desig- 
nated public  wrongs,  and  according  to  their  grade  are 
crimes  or  misdemeanors,  while  those  whidi  merely  affect 
the  individual  as  sudi,  or  prejudice  some  private  right, 
are  known  as  torts.  It  is  to  be  remembered,  however, 
that  though  some  wrongs  ma.y  be  essentially  public,  they 
may  also  give  rise  to  an  action  as  a  private  wrong  or 
tort,  because  of  being  specially  and  peculiarly  injurious 
to  an  individual,  and  the  offender  is  thus  made  liable  to 
a  double  liability;  to  be  punished  by  the  state,  and  to  re- 
spond in  damages  to  the  individual.^ 

ment  or  privation  of  the  civil  rights  which  belong  to  indiTiduals 
coDsidered  merely  as  individuals;  public  wrongs,  or  crimcft  and 
misdemeanors,  are  a  breach  and  violation  of  the  public  rights  and 
duties  due  to  the  whole  community,  considered  as  a  ctHnmunitj  in 
its  social  aggregate  capacity." — 1  Bl.  Com.  6. 

^  Id  Cooley  on  Torts,  it  is  said :  "Certain  acts  or  omisBions  are 
made  public  offenses  by  the  common  law  or  by  statute,  either  be- 
cause their  inherent  qualities  and  necessary  tendencies  make  them 
prejudicial  to  organized  society,  or  because  it  is  beltered  that  the 
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"In  a  crime  ihe  most  conspicuous  and  inseparable  ele- 
ment is  the  intent;  in  a  tort,  on  the  other  hand,  the 
intent  is  usually  of  subordinate  importance;  sometimes 
of  no  importance  whatever.  The  State  will  not  punish 
an  act  as  a  crime  unless  there  is  an  evil  intent  either 
actually  indulged  or  imputable.  Where  liiere  has  been 
no  purpose  to  disobey  the  public  laws,  there  cannot,  in 
general,  be  a  crime.    A  murder  lies  not  in  the  killing, 

evils  likely  to  flow  from  them  will  be  so  serious  tiiat  the  general 
good  will  be  subserved  by  forbidding  them ;  and  penalties  are  at- 
tached to  them,  which  are  imposed  on  public  grounds.  These  ac- 
cording to  their  grade,  are  crimes  or  misdemeanors,  or  they  are 
simply  things  prohibited  under  penalty.  But  where  the  same 
wrongful  acts  cause  damage  to  private  individuals,  they  come 
directly  within  the  definition  of  torts,  and  are  such.  If  one  man 
strikes  another  in  anger,  the  public  peace  is  broken,  and  the  man 
assaulted  is  injured;  and  there  is  thus  a  public  wrong  and  a  pri- 
vate wrong.  Punishing  one  does  not  redress  the  other,  nor  does 
forgiving  the  one  preclude  legal  proceedings  to  punish  or  obtain 
compensation  for  the  other."    Page  95. 

"The  difference  between  crimes  and  civil  injuries  is  not  to  be 
sought  in  a  supposed  difference  between  their  tendencies,  but  in 
the  difference  in  the  mode  wherein  they  are  respectively  pursued, 
or  wherein  the  sanction  is  applied  in  the  two  cases.  An  offense 
which  is  pursued  at  the  discretion  of  the  injured  party  or  his  rep- 
resentatives is  a  civil  injury.  An  offense  which  is  pursued  by  the 
sovereign  or  by  the  subordinate  of  the  sovereign,  is  a  crime." 
Austin,  Jurisp.  Lee.  XVII.  But  is  not  this  distinction  a  mere  in- 
cident to  the  application  of  a  remedy,  rather  than  a  real  differ- 
ence in  the  nature  of  the  wrong?  And  one  might  wonder  what 
would  become  of  this  distinction  in  the  early  history  of  the  ciHn- 
mcm  law  when  individuals  were  allowed,  or  assumed  the  right  to 
redress  or  punish  crimes  as  well  as  breaches  of  individual  rights. 
—Ed. 
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but  in  accomplishing  a  murderous  purpose.  If  one 
knodca  another  down  purposely,  it  i»  a  crime;  hut  if 
careleMly,  it  i»  a  tort.  If  one  negligently  bum  his 
neighbor's  house,  it  is  no  arson,  but  it  is  a  tort,'because 
tbe  neighbor  had  a  right  to  enjoy  his  house  in  peace,  and 
to  have  others  observe  toward  him  due  care  in  any  action 
that  mi^t  endanger  his  property.  But  there  may  be  a 
negligence  so  gross  as  to  be  criminal;  the  criminal  in- 
attention to  the  rights  and  safety  of  others  supplying 
the  place  of  intent.  Such  would  be  the  case  if  the  keeper 
of  a  savage  beast  were  to  leave  it  to  wander  at  large,  or 
if  one  on  the  roof  of  his  dwelling  were  to  throw  the  snow 
and  ice  into  the  public  street  without  looking  to  ascer- 
tain if  persons  were  passing;  or  if  a  sportsman  were  to 
fire  in  the  direction  and  within  the  reach  of  a  crowd  of 
people;  or  if  the  conductor  of  a  railway  train  were  to 
run  out  of  time  in  disregard  of  orders.  In  the  case  of 
negligence  so  gross,  the  law  implies  a  guilty  intuit;  or, 
in  other  words,  it  implies  that  the  culpable  party  must 
have  intended  the  natural  and  probable  consequences  of 
that  whidi  he  did  or  neglected  to  do,  and  it  holds  him 
accountable  accordingly."* 

^  Coole;  OD  Torts,  98.  ContiDuing  the  same  author  observes: 
**A  classification  of  the  various  cases  of  injuries  not  actually  in- 
tended may  assist  in  detennining  the  civil  or  criminal  responsi- 
bility.   Hie  following  will,  periiaps,  be  sufficient. 

"I.  Those  where  an  individual,  in  the  exercise  of  his  rights, 
has  accidentally,  but  without  negligence,  caused  damage  to  an- 
other; as  where  the  horse  he  was  driving  has  takes  fri^t  and 
run  his  vehicle  against  the  other's  vehicle  or  person.  In  such  a 
case  be  is  not  legally  responsible,  cdther  mvilly  or  criminally.    No 
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In  England,  and  perhaps  in  one  or  more  jurisdictions 
in  the  United  States,  a  rule  prevails,  that  where  a  wrong- 
ful act  gives  rise  to  both  a  public  and  private  action,  and 
the  public  offense  is  of  the  grade  of  felony,  the  private 
remedy  is  suspended  until  the  public  justice  is  satisfied." 

one  is  in  fault;  the  injury  is  to  be  attributed  to  iaevktdble  acci- 
dent, and  the  damage  must  be  left  where  it  <juuiced  to  f alL 

"2.  Those  where  a  man,  in  exemsing  his  righta,  has  beai 
guilty  of  negligence  to  the  injury  of  another.  In  these  cases 
there  is  wrong  in  the  negligence,  and  there  is  consequently  that 
conjunction  of  wrong  and  damage  which  constitutes  a  tort. 

"S.  Those  where  a  party  who  causes  the  injury  was  at  the 
time  acting  recklessly,  or  with  such  gross  negligence  that  an 
injury  has  followed  which  should  have  been  anticipated  by  him. 
These  may  be  both  crimes  and  torts.  A  killing  by  such  reckless- 
ness or  gross  negligence  would  be  punished  as  criminal  man- 
slaughter. A  case  of  fatal  wounds  inflicted  while  indulging  in 
rude  and  dangerous  sports  might  be  one  of  this  description. 

"4.  Those  where  a  party,  though  not  intending  the  partic- 
ular injury,  was,  nevertheless,  engaged  in  doing  that  which  was 
unlawful.  Here  it  is  proper  that  he  be  held  to  an  accountability 
beyond  that  which  he  is  under  when  lawfully  doing  what  he  has  a 
right  to  do.  These,  also  may  be  both  public  and  private  wrongs. 
The  case  of  one  who,  while  committing  a  trespass,  accidentally 
kills  the  person  trespassed  upon,  is  an  illustralion.  What  is  thus 
unintentionally  done  in  the  course  of  a  trespass  is  and  must  be 
blamable.  The  killing,  though  by  an  accident,  is  manslau^ter." 
Pages  98  and  99.  Citing,  Rice  v.  State,  8  Mo.  561 ;  State  v. 
Center,  85  Vt.  878;  State  v.  Smith,  65  Me.  257;  State  v.  Emery, 
78  Mo.  77,  47  Am.  Rep.  9*;  State  v.  Hardie,  47  la.  647;  Com. 
V.  Pierce,  188  Mass.  166,  52  Am.  Rep.  264;  State  v.  Vance,  17 
la.  188 ;  James  v.  Campbell,  6  C.  &  P.  87* ;  Regina  v.  Towere,  12 
Cox  C.  C.  630,  and  others. 

•  "The  law  requires  that  before  the  party  injured  by  any 
felonious  act  can  seek  civil  redress  for  it,  the  matter  should  be 
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But  this  rule  does  not  prevail  generally  in  this  country, 
and  the  civil  and  criminal  prosecution  for  the  same 
wrongful  act  may  go  on  simultaneously,  or  if  one  is  not 
commenced  it  is  no  bar  or  objection  to  the  prosecution  of 
the  other.'" 

Sees.  401-6.  THERE  CAN  BE  NO  LEGAL 
WRONG  WITHOUT  A  REMEDY.— It  is  a  maxim 
of  law,  that  vrherever  there  is  a  right  there  is  a  remedy. 
For  a  ri^t  cannot  exist  as  such  until  it  is  sanctioned  by 
a  remedy  given  for  its  violation,  otherwise  it  could  be 
invaded  with  impunity,  and  such  transgression  of  in- 
dividual right  would  not  give  rise  to  what  we  have  desig- 
nated as  a  legal  wrcmg,  and  its  complement,  an  action 
or  remedy.'     In  the  establishment  of  rights,  and  the 

disposed  of  before  the  proper  criminal  tribunal,  in  order  that  the 
justice  of  the  country  may  be  first  satisfied  in  respect  to  the  pub- 
lic offense ;  and  after  a  verdict,  either  of  acquittal  or  convictioD, 
a  civil  action  may  be  maintained."  Per  Lord  Ellenborough,  in 
Crosby  t.  Leng,  12  East,  409;  Gimson  t.  Woodfull,  2  C.  &  P. 
41 ;  Sawtell  t.  West  R.  R.  Co.,  61  Ga.  667. 

>°  Allison  T.  Bank  of  Va.  6  Band.  204;  Hyatt  t.  Adams,  16 
Mich.  180 ;  Pettingill  t.  Rideout,  6  N.  H.  454 ;  Boardman  t. 
Gore,  15  Mass.  331.     Cooley  on  Torts  100,  101. 

'  "It  is  a  vain  thing  to  imagine  a  rif^t  without  a  remedy ;  for 
want  of  right  and  want  of  remedy  are  reciprocal."  Per  Lord 
Holt,  in  Ashby  v.  White,  Ld.  Raym.  938 ;  s.  c.  1.  Smith  L.  Cas. 
105 ;  3  Bl.  Com.  128 ;  Cooley  on  Torts,  20.  This  is  unquestion- 
ably the  old  school  jurisprudent's  idea  of  a  right.  But  it  is  not 
beyond  reason  to  believe  that  a  civilization  may  sometime  develop 
in  whic^  the  idea  of  ri^its,  individual  and  social,  may  be  so  deep- 
rooted,  and  their  general  recognition  and  application  equally  to 
all,  have  so  improved  and  uplifted  humanity,  that  the  need,  nay, 
even  the  existence,  of  compelling  sanctions  or  remedies  may  be 
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application  of  remedies  for  their  protection,  it  is  not 
always  important  or  necessary  that  the  like  right  was 
known  and  protected  before ;  if  a  usage  or  custom  can 
be  found  which  involres  a  principle,  and  the  natural 
derelopment  of  the  principle  supports  a  right  under 
new  circumstances  or  facts,  then  the  law  will  recognize 
Xhe  ri^t  as  springing  frran  the  principle  already  estab- 
lished,  and  prescribe  and  maintain  a  remedy  for  the  pro- 
tection of  such  ri^t.'  The  history  of  the  development 
of  the  common  law  is  an  eloquent  commentary  on  the 
truth  of  this  proposition.' 

forgotten.  The  author  believes  that  today  most  people  recognize 
and  respect  rights,  legal  as  well  as  moral,  hecause  of  an  inherent 
impulse  or  instinct,  rather  than  because  of  the  fear  of  punisV 
ment  if  thej  do  not.  Of  course,  so  long  as  there  are  some  who 
will  hark  back  to  the  primitive  stages  of  human  developmwt,  and 
require  compulaatorj  methods  to  keep  them  in  the  paths  of  recti- 
tude, so  long  will  remedies  and  punitive  sanctions  be  necessary  for 
the  upholding  of  rights. 

^  It  u  no  answer  to  an  action  that  the  like  was  never  heard  of 
before,  because  every  form  of  action  when  brought  for  the  first 
time  must  have  been  without  a  precedent.  Cooley  on  Torts,  21 ; 
Knjek  T.  Goldman,  160  N.  Y.  176,  44  N.  E.  773,  56  Am.  St 
Hep.  670,  84  L.  R.  A.  166;  Holleman  v.  Harward,  119  N.  C. 
160,  S4  L.  R.  A.  803. 

^  Ashby  V.  White,  Ld.  Raymond,  938.  In  this  case  a  number 
of  persons  had  been  denied  the  right  to  vote  for  membera  of  Par- 
liament, having  brought  suit  against  the  officers  whtf  excluded 
them,  it  was  argued  that  no  such  case  had  ever  been  adjudged, 
and  there  was  no  precedent  for  their  suit.  It  was  held  by  Lord 
Holt,  that  a  precedent  was  unnecessary ;  if  tliey  had  a  ri^t  to 
vote,  which  was  to  be  determined  by  the  statute  prescribing  the 
qualifications  of  voters,  and  the  facts  brining  them  within  the 
statute,  then  the  legal  conclusion  must  follow.    The  right  being 
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It  is  to  be  remembered,  however,  that  it  is  not  the 
province  of  the  courts  to  usurp  legislative  power,  wid 
prescribe  remedies  without  a  well  recognized  principle  to 
govern  the  circumstances  or  facts  of  the  case  to  which 
the  ronedies  are  to  be  appUed.  And  that  where  by 
statute  certam  express  penalties  are  provided  as  the 


fonnd  to  exiit,  the  remedy  iras  a  mere  matter  of  course.  In  John- 
son y.  Girdwood,  7  Misc.  661,  28  N.  Y.  S.  161,  the  court  says: 
"It  is  the  peculiar  merit  of  the  common  law  that  its  principles  are 
Ro  flexible  and  expansive  as  to  comprehend  any  new  wrong  that 
may  be  developed  by  the  inexhaustible  resources  of  human  de- 
pravity." In  Foot  V.  Card,  68  Conn.,  1,  18,  it  is  said: 
"Wherever  there  is  a  valuable  right  and  an  injury  to  it,  with 
consequent  damage,  the  obligation  is  upon  the  law  to  devise  and 
enforce  such  form  and  mode  of  redress  as  will  make  the  most 
complete  reparation." 

"The  entire  absence  for  a  long  po-iod  of  time,  even  for  cen- 
turies, of  a  precedent  for  ao  asserted  ri^t  should  have  the  effect 
to  cause  the  court  to  proceed  with  caution  before  recognizing  the 
right  for  fear  that  they  may  thereby  invade  the  province  of  the 
lawmaking  power ;  but  such  absence,  even  for  all  time,  is  not  con- 
clusive of  the  question  as  to  the  existence  of  the  ri^t.  The  nov- 
elty of  the  complaint  is  no  objection  when  an  injury  cognizable 
by  law  is  shown  to  have  been  inflicted  on  the  plaintiff.  In  such  a 
case  'although  there  be  no  precedent,  the  common  law  will  judge 
according  to  the  law  of  nature  and  the  public  good.'  Where  the 
case  is  new  in  principle,  the  courts  have  no  authority  to  give  a 
remedy,  no  matter  how  great  the  grievance ;  but  where  the  case 
is  only  new  in  instance,  and  the  sole  question  is  on  the  application 
of  a  recognized  principle  to  a  new  case,  'it  will  be  just  as  com- 
petent to  courts  of  justice  to  apply  the  principle  to  any  case  that 
may  arise  two  centuries  hence  as  it  was  two  centuries  ago.'  "  Per 
the  Court  in  Pavesich  v.  New  Eng.  Life  Ins.  Co.,  1S2  6a.  190, 
194,  69  L.  R.  A.  lOI. 


Digit  zed  by  Google 


188  THE  LAW  OP  TORTS. 

remedy  for  a  failure  to  perform  the  prescribed  acts, 
no  further  sanctions  can  be  added  by  the  courts,  though 
the  penalties  provided  a^e  payable  to  the  state,  and  not 
to  ^e  individual  v^o  has  suffered. 

Sees.  401-6.  LEGAL.  REMEDIES  MAY  BE 
CLASSIFIED  AS  PREVENTIVE  AND  COM- 
PENSATORY.—The  remedies  given  for  the  violation 
of  rights,  or  the  failure  to  perform  duties,  may  be 
classified  as   (1)   Preventive,  and   (2)   Compensatory. 

By  a  preventive  remedy  is  not  meant  merely  that 
fear  of  punishment  or  liability  to  an  action,  which  arises 
from  all  remedies,  but  rather  one  tiiat  seeks  primarily  to 
prevent  the  doing  of  the  act  from  which  injury  would 
result.  Thus  an  injunction,  which  forbids  the  doing  of  a 
threatened  act  that  would  cause  damage  to  others  is  a 
good  example.  A  compensatory  remedy  seeks  only  to 
give  redress  after  an  injury  has  been  done,  by  com- 
pensating the  injured  party  for  the  wrong  that  has  been 
done  him.  Under  our  sdieme  of  government,  in  which 
it  is  deemed  desirable  to  give  the  individual  citizen  the 
largest  scope  of  liberty  consistent  with  the  recognition 
of  rights,  preventive  remedies  are  not  used  to  any  great 
extent,  and  even  where  they  are  used,  they  have  come 
in  for  a  great  deal  of  criticism,  as  being  dangerous  to  the 
rights  of  x>ersons  or  aggregates  of  persons  to  do  as  they 
like  subject  only  to  be  held  to  answer  to  those  whom 
their  wrongful  actions  injure,  in  a  suit  for  damages. 
Again,  preventive  remedies  are  deemed  dangerous  since 
they  must  be  employed  in  anticipation  of  injury,  and 
in  a  summary  and  often  arbitrary  manner.    Hence  it 
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is  said  that  it  may  be  better  and  safer  to  assume  that 
DO  one  will  violate  the  law,  and  to  treat  him  as  an 
o£Fender  only  after  he  has  done  so.' 

Sees.  401-7.  OF  THE  CLASSES  OF  LEGAL 
RIGHTS. — "The  rights  which  every  government  is 
expected  to  recognize  and  protect  may  be  classed  under 
the  following  heads:  1.  Security  in  person.  2.  Secur- 
ily  in  the  acquisition  and  enjoyment  of  property.  8. 
Securify  in  the  family  relati<xis.  Whether  the  govern- 
ment be  despotic  or  free,  so  much  will  be  expected  from 
it;  and  in  a  free  government  there  will  also  be  a  further 
class  of  ri^ts,  known  as  politicaL"' 

The  learned  author  just  quoted  from,  in  continuing, 
explains  that  under  the  heading  "security  in  person"  he 
includes,  as  does  Blackstone,  the  right  to  life,  the  ri^t 
to  immunity  from  attacks  and  injuries,  and  the  right 
equally  with  others  similarly  drcumstanced  to  control 
one's  own  action.  He  says  further  that  political  ri^ts 
may  be  included  under  the  same  heading."  In  fact,  this 
division  includes  the  uninterrupted  enjoyment  by  a  per- 
son, of  his  life,  limbs,  health  and  reputation,  as  well  as 
those  rights  of  a  dvil  and  political  nature,  sometimes 
classed  under  the  head  of  "personal  liberty,"  and  which 
go  to  make  up  civil,  religious  and  political  liberty.^ 

*  Cooley  on  T<wts,  22. 

"  Cooley  on  Torts,  23. 

'  Cooley  on  Torts,  84.  And,  see,  1  BL  Com.  129-180;  YoL  S 
Cyclopedia  of  Law,  S«C8.  250-258. 

^  1  BL  Com.  184;  Vol.  3  Chadman's  Cydopedia  of  Law,  Sees, 
268-873.    "Periiapa  the  niiole  bodj  of  dril  right*  may   be 
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Under  the  head  of  security  in  the  acquisitaon  and  en- 
jc^ment  of  property  are  included  all  the  rights  and  rem- 
edies which  go  to  secure  and  protect  the  individual  in  all 
sorts  of  property,  including  real,  personal  and  mixed. 

Of  the  rights  which  go  under  the  head  of  security  to  the 
family  relations,  Judge  Cooley  enumerates  the  follow- 
ing: 1.  The  ri^t  of  the  husband  to  the  sodet^  and 
services  of  the  wife.  2.  The  ri^t  of  the  wife  to  a  rear 
sonable  support  to  be  furnished  by  her  husband.  S.  The 
right  of  the  parent  to  the  custody  and  services  of  his 
duld,  which  is  qualified  by  such  regulations  as  the  state 
may  establish  for  bis  benefit  and  protection,  and  for  the 
care  and  preservation  of  any  property  of  which  he  may 
be  possessed.  4.  The  obligation  of  the  parent  to  sup* 
port  the  child,  when  from  immaturity  or  other  cause  he 
is  unable  to  support  himself,  can  hardly  be  sud  to  con- 
fer upon  the  child  a  right  to  sudi  support,  because  the 
law  provides  no  means  of  enforcing  the  parental  obUga- 
tion  for  his  benefit*  In  addition  to  these  rights -the 
same  author  enumra^tes  the  right  to  form  the  family 
relatim^  from  which  all  family  rights  spring,  and  those 
general  domestic  relati<nis  not  arising  from  the  marriage 

Bummed  up  in  tvo :  The  right  to  exemption  from  any  restraint 
that  ha<  in  view  no  beneficial  purpose,  and  the  right  to  partici- 
pate in  all  the  advantages  of  organized  sodety."  Cooley  oo 
Torts,  38. 

'  Cooley  on  Torts,  S8,  40.  While  b;  statute,  the  parent  may 
be  compeUed,  under  penalties,  to  provide  for  his  minor  children, 
this  obligation  is  imposed  as  an  ol>Ugation  to  the  state,  and  not 
BB  a  duty  to  the  chiM.  Bradley  v.  Keen,  101  HL  619;  Fuller  v. 
Fuller,  S3  Fk.  SS6. 
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idation,  as  master  and  servant,  guardian  and  ward,  and 
the  like." 

It  is  to  be  observed  that  while  this  classificatirai  of 
Jud^  Cooley  speaks  of  security  in  the  f  unily  relation^ 
there  are  no  family  rights  strictly  so-called.  The  law 
regards  the  individual  as  possessing  rights,  but  not  the 
family  as  a  unit.  It  is  true,  that  while  same  regard  has 
been  given  to  the  family  relation  in  the  way  of  exemp- 
tions to  heads  of  families,  and  protection  to  the  home- 
stead or  family  residence,  the  family,  as  such,  is  not  re- 
garded as  a  legal  entity  possessing  rights,  but  such  pro- 
tection is  given  to  the  constituent  members  thereof  only. 

Sees.  401-8.  SCOPE  OF  TREATMENT  OF 
SUBJECT.— The  following  chapters  on  Torts  will  un- 
dertake to  give  briefly,  but  clearly,  the  methods  and 
rules  governing  the  redress  of  civil  injuries  as  above 
outlined,  whether  arising  from  positive  acts  or  omissions 
amounting  to  negligence;  but  as  these  chapters  and 
this  subject  is  but  a  part  of  a  larger  work  involving  the 
general  field  of  the  law,  in  which  it  has  been  necessary, 
from  time  to  time,  to  present  many  of  the  rules  and 
principles  which  would  naturally  come  under  the  pres- 
ent head,  considerations  of  space  will  compel  a  mere  re- 
view of  these  principles.  The  student  is,  therefore,  ex- 
pected to  refer  to  other  special  subjects  for  principles 
and  explanations  which  pertain  more  particularly  to  that 
branch  of  law,  and  only  incidentally  to  the  subject  now 
in  hand.  Wherever  convenient  reference  will  be  made 
to  ibe  other  subjects  for  the  benefit  of  the  student,  but 

'  Cooley  on  Torts,  42,  4S. 
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this  may  not  always  be  done,  and  tUe  memory  of  the 
reader  will  doubtless  assist  in  recalling  matters  other- 
wise treated  which  supplement  the  principles  herein 
contained. 

Sec  401-9.  CIVIL  INJURIES  WHICH  MAY 
BE  REDRESSED  BY  THE  PARTY  INJURED. 
— In  certun  limited  cases  a  puiy  injured  by  the  wrong- 
ful act  or  omission  of  another  may  proceed  to  redress  his 
own  wrong,  or  put  an  end  to  the  injurious  matter  by  his 
own  act,  independent  of  the  action  of  the  law.  While 
these  instances  are  not  numerous,  and  are  confined 
within  certun  well-defined  limitations,  still  they  exist, 
and  under  the  proper  circumstances  may  be  employed 
by  the  party. 

Thus  the  abatem^it  of  a  nuisance,  whidi  may  be  done 
by  the  party  injured  by  its  continuance,  is  an  example. 
Here  the  act  of  the  party  is  limited  to  the  removal  or 
abatement  of  the  act  or  thing  which  is  causing  the 
injury.  A  private  nuisance  may  be  abated  by  the  one 
injured  by  its  continuance,  and  a  public  nuisance  may 
be  abated  by  an  individual  provided  he  suffers  some  spe- 
cial grievance  different  from  that  of  the  public  in  gen- 
eral.'°  But  the  party  in  exercising  his  right  must  not 
create  a  disturbance  of  the  public  peace,  so  that  if  the 
abatement  is  resisted,  he  must  resort  to  Hie  usual  legal 
remedies.    He  may  go  uikoi  the  pronises  of  another  for 

>*•  Cooley  on  Torts,  48;  Reed  v.  Oieney,  111  Ind.  887;  People 
T.  Severance,  125  Mich.  556;  McCArthj  t.  Murphy,  119  Wis. 
159 ;  Fontiac,  etc.,  Flank  Road  Co.  v.  Hilton,  69  Mich.  116 ;  Lin- 
cohi  T.  Chadboume,  56  Me,  197. 
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tiie  purpose,  but  must  act  at  his  peril  unless  the  act  com- 
plained of  is  in  fact  a  nuisance.^  In  the  exercise  of  the 
rig^t  to  abate  a  nuisance  the  par^  must  act  with  great 
caution  and  do  as  little  injury  as  may  be,  and  avoid  all 
violence.  His  act  is  in  the  nature  of  a  prerentive  remedy 
and  will  not  bar  a  subsequent  action  for  the  damage  al- 
Teady  done  by  the  nuisance.' 

The  individual  has  also  the  right  to  defend  his  person 
and  property,  and  the  person  and  property  of  anyone 
standing  in  the  relation  to  him  of  wife,  diild  or  servant, 

'  People  T.  Board  of  Health,  140  N.  Y.  1,  37  Am.  St.  Rep. 
S9& ;  Miller  et  al.  v.  Burcb,  82  Tex.  208 ;  Graves  v.  Shattuck,  86 
N.  H.  «67. 

'  Pierce  v.  Dart,  7  Cow.  609.  "Nuisances  bj  act  of  commis- 
sion are  committed  in  defiance  of  those  whom  such  nuisances  in- 
jure; and  the  injured  party  may  abate  th^n  without  notice  to 
the  party  who  committed  them ;  but  there  is  no  decided  case  which 
sanctions  the  abatement  by  an  individual  of  nuisances  from  canis- 
■ion,  except  that  of  cutting  the  branches  of  trees  orcrhanging  a 
pubUc  road,  or  the  private  property  of  tbe  person  who  cuts 
them.  The  permitting  these  branches  to  extend  so  far  beyond 
the  soil  of  the  owner  of  the  trees,  is  a  most  unequivocal  act  of 
negligence,  which  distinguishes  this  case  from  most  of  the  other 
cases  which  have  occurred.  The  security  of  lives  and  property 
may  sometimes  require  so  speedy  a  remedy  as  not  to  allow  time  to 
call  on  the  person  on  whose  property  the  mischief  has  aris^i  to 
remedy  it  In  such  cases  an  individual  would  be  justified  in  abat- 
ing a  nuisance  from  omission  without  notice.  In  all  other  cases 
of  such  nuisances,  persons  should  not  take  the  law  into  their  own 
hands,  but  follow  the  advice  of  Lord  Hale,  and  appeal  to  a  court 
of  justice."  Best,  J.,  in  Earl  of  Lonsdale  v.  Nelson,  S  B.  &  C. 
SOi,  311.  See  also,  on  the  requirement  of  notice.  State  v.  Far- 
rott,  71  N.  a  811 ;  Meeker  v.  Van  Rensselaer,  16  Wend.  897. 
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or  the  reciprocal  thereof.    But  sudi  defease  must  be  lini' 
ited  to  the  necessity  whidi  allows  it. 

"Recaption  or  reprisal  is  a  remedy  by  &e  act  of  the 
party  himself,  where  any  of  his  personal  property,  or 
any  person  to  whose  custody  he  is  entitled,  is  token  or 
detained  away  from  him.  This  consists  in  retaking  the 
same  into  his  own  possesaon  whenever  or  wherever  he 
may  peaceably  do  so.  But  this  ri^t  is  subordinate  to 
tlie  preservation  of  the  public  peace;  for  'the  public 
peace  is  a  superior  consideration  to  any  man's  private 
property,'  and  *if  individuals  were  once  allowed  to  use 
private  force  as  a  remedy  for  private  injuries,  all  social 
justice  must  ceaae;  the  strong  would  ^ve  law  to  the 
weak,  and  every  man  would  revert  to  a  state  of  na- 
ture."" 

■  Cbolej  on  Torts,  M,  citdng,  Eiiby  t.  Foster,  17  R.  L  487, 
14  L.  R.  A.  S17;  Com.  t.  Donahae,  148  Maas.  S29,  2  L.  R.  A. 
628;  Ban  v.  Poet,  S6  Neb.  696.  The  same  author  cited,  con- 
tinuee :  "Id  order  to  a  correct  undetstanding  of  this  right  t^  le- 
caption,  it  is  necessary  to  have  in  mind  the  different  circumstasces 
under  which  one's  goods  ma;  be  upon  the  pranises  of  another, 
and  the  persons  who  may  be  responsiUe  for  their  being  thoe.  It 
is  a  general  rule,  that  the  owner  of  real  estate  is  entitled  to  ex- 
clusive poasession  thereof,  and  every  imauthoriEed  entry  thereon 
is  a  trespass;  but  if  (me  take  the  goods  of  uiother,  and  cany 
them  upon  his  own  land,  the  owner  may  enter  to  retake  than,  be- 
cause the  wrong  of  the  other  excuses  the  entry."  Page  63.  C^ 
ing,  Chapman  v.  'Hiumbletborp,  Cro.  Elis.  S29 ;  White  v.  Twit- 
chell,  26  Vt.  620;  Hopkins  v.  Dickson,  69  N.  H.  269;  Burt  t. 
Blake,  14  Dl.  App.  624.  See  also,  Chadman's  Cyclopedia  of  Law, 
Vol.  X,  180. 

Id  a  late  case,  Walker  Furniture  Co.  v.  Dyson,  cited  in  19  L. 
R.  A.  (N.  S.)  007,  it  ia  h^  that,  where  a  conditional  vendee  of 
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Because  it  wcnild  be  unjust  to  allow  one  person  to  ob- 
tain title  to  the  property  of  another  by  his  own  wrong- 
ful act,  and  tiius  compel  the  other  to  relinquish  his  title 
and  resort  to  a  suit  for  damages,  it  is  lawful  for  one 
whose  property  has  been  seized  wrongfully  to  reclaim  it, 
though  the  other  party  has  altered  its  form,  providing  it 
can  be  traced  and  identified.  The  excepti(»is  to  this  rule, 
are  cases  where  the  thing  taken  has  been  made  a  part  of 
some  larger  and  more  valuable  property,  as  stone  built 
into  the  walls  of  a  house,  here  the  thing  taken  is  said  to 
become  the  property  of  the  wrongdoer  hy  accession,  and 
the  injured  party  must  resort  to  a  suit  for  damages.* 
personalty,  who  in  the  contract  or  agreement,  stipulates  that, 
upon  failure  to  make  the  required  payments,  the  vendor  may  take 
possession  of  the  property  and  remove  the  same,  cannot  recover 
against  the  vendor  in  trespass  for  using  only  necessary  force  in 
retaking  the  property,  requisite  to  overcome  resistance  wroDg> 
fully  interposed  by  him. 

*  "It  is  on  all  hands  conceded  that  ^ere  the  appropriation  of 
property  of  another  vras  occidental  or  through  mistake  of  fact, 
and  labor  has  in  good  faith  been  expended  upon  it  which  de- 
stroys its  identity,  or  converts  it  into  something  substantially  dif- 
ferent, and  the  value  of  the  original  article  is  insignificant  as 
compared  with  the  value  of  the  new  product,  the  title  to  the  prop- 
erty in  its  converted  form  must  be  held  to  pass  to  the  person  by 
whose  labor  in  good  faith  the  change  has  been  wrought,  the  orig- 
inal owner  being  permitted,  as  his  remedy,  to  recover  the  value  of 

the  article  as  it  was  before  the  conversion But  where 

the  identity  of  the  original  article  is  susceptible  of  being  traced, 
the  idea  of  a  change  in  the  property  is  never  admitted,  unless  the 
value  of  that  which  has  been  expended  upon  it  is  sofficiently 
great,  as  compared  with  the  original  value,  to  render  the  injustice 
of  permitting  its  appropriation  by  the  original  owner  so  gross 
and  pa^wUe  as  to  be  apparent  at  the  first  blush.     Peihaps  no 
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AJdn  to  the  ri^t  of  recaption  is  the  right  of  the 
owner  of  lands  to  re-enter  and  repossess  them  wbsa  one 
has  wrongfully  assumed  the  possession  of  them.  But 
here  also  the  right  to  re-enter  is  limited  to  such  an  entiy 
as  may  be  made  without  force  or  violence." 

The  right  to  distrain  and  hold  cattle  found  dunage 
feasant  is  a  common  law  right,  hut  regulated  by  statute. 
The  party  injured  by  the  trespassing  cattle  has  the  ri^t 
to  take  them  into  his  custody  while  they  are  still  on  his 
land,  and  hold  them  until  the  damage  is  estimated  and 
paid.  Notice  must  be  given  to  the  owner,  the  detention 
being  merely  for  the  purpose  of  indenmily,  and  where 
the  compensation  cannot  be  agreed  upon,  disinterested 
appraisers  are  selected  to  assess  the  amount.  Until  satis- 
faction is  made  the  distrainor  is  under  the  duty  of  feed- 
ing and  caring  for  the  animals."    Distress  of  goods  is 

case  has  gone  further  than  Wetherbee  v.  Green  (S2  Mich.  311,  7 
Am.  Rep.  69S),  in  which  it  was  held  that  one  who,  by  uninten- 
tional trespass,  had  taken  from  the  land  of  another  young  trees 
of  the  value  of  twenty-five  dollars,  and  converted  them  into  hoopa 
worth  seven  hundred  dollars,  had  thereby  made  them  his  own, 
thou^  the  identity  of  trees  and  hoops  was  perfectly  capidile  of 
being  traced  and  estaUished.**  Isle  Royal  Mining  Co.  v.  Hertin, 
ST  Mich.  S3S.  Where  one,  has  wilfully,  as  a  trespasser,  seized 
the  property  of  another  and  changed  its  form  by  the  expenditure 
of  labor  and  money,  he  may  not  claim  the  altered  property  as  his 
own.  See,  Church  v.  Lee,  5  Johns,  348;  Burns  v.  Johnson,  1  J. 
J.  Marsh,  196 ;  Strubbee  v.  Trustees,  78  Ky.  481 ;  Eatcm  v. 
Langley,  66  Ark.  448;  47  L.  R  A.  474;  Silsbury  v.  McCoon,  8 
N.  Y.  379 ;  Holt  v.  Hayes,  110  Tenn.  4«. 

'Cooley  onTorts,  61. 

*  McPherson  v.  James,  69  RL  App.  937 ;  McKe^  v.  Convene, 
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also  allowed  in  some  cases  to  secure  or  compel  the  per- 
foimance  of  a  duty  or  obligation  owing  by  one  to  an- 
other. In  some  states  the  common  law  right  r^nedy  of 
distress  for  rent  still  maintains.  This  consists  in  the 
right  of  the  owner  of  the  premises  to  distrain  all  movable 
articles  found  in  the  possession  of  the  tenant  for  the  pay- 
ment of  rent  due  and  unpaid/ 

Sea  401-10.  THE  GENERAL  METHOD  OF 
REDRESS  FOR  TORTS  IS  BY  ACTION.— 
While  in  same  cases  the  law  permits  the  party,  under 
certain  restrictions,  to  redress  an  injury  done  him  by 
his  own  act,  the  great  majority  of  cases  of  civil  injuries 
must  be  redressed,  if  at  all,  by  an  acticvi  at  law,  as  the 
public  peace  and  order  are  regarded  as  being  of  more 
importance  than  the  immediate  right  of  the  party  to 
redress.  The  courts  are  always  open,  and  in  most  cases 
of  an  alleged  injury  the  party  wronged  and  the  one  re- 
sponsible for  the  injury  cannot  agree  on  the  facts  or  ex- 
tent of  the  ii^ury,  so  the  only  orderly  and  satisfactory 
way  to  adjust  the  matter  is  in  the  courts  of  law,  where 
the  plaintiff  and  defendant  may  set  up  tiieir  respectiTe 
contentions,  and  the  transacticm  be  submitted  to  unbiased 
and  disinterested  arbitrators  of  the  law  and  facts,  and 
decided  according  to  the  fixed  rules  of  law  established 
in  sinular  cases. 

The  redress  which  the  law  gives  is  calculated  to  the 

68  N.  H.  178;  Taylor  v.  Welby,  36  Wifl.  48;  Eames  t.  Saltan  & 
Lowell  R.  R.  Co.,  98  Mass.  560. 

»  Cooley  on  Torta,  63 ;  1  Bl.  Com.  8 ;  Kleber  t.  Ward,  88  Pa. 
St  93 ;  Bird  v.  Anderson,  41  N.  J.  L.  392. 
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injuiy  complained  of,  and  in  a  proper  case  specific 
properly  taken  may  be  recovered,  a  nuisance  will  be 
abated,  a  threatoied  injury  restrained;  but  the  general 
and  most  satisfactory  remedy  afforded  the  OHnplainin^ 
party  is  an  action  for  damages,  in  whidi  the  monetary 
equivalent  of  the  injury  inflicted  will  be  detennined,  and 
a  judgment  given  for  the  amount  so  found. 

Sec  401-U.  ACTS  FOR  WHICH  ONE  BE- 
COMES RESPONSIBLE  AS  A  WRONGDOER. 
— Judge  Cooley  thus  states  the  ways  in  which  one  may 
becrane  liable  to  an  action  of  tort:  *'l.  By  actually  do- 
ing to  the  prejudice  of  another  something  he  ought  not 
to  do.  2.  By  doing  scxnething  he  may  ri^tfully  do,  but 
wrongfully  or  negligently  doing  it  by  such  means  or 
at  such  time  or  in  such  manner  that  another  is  injured. 
8.  By  neglecting  to  do  something  which  he  ought  to  do, 
whereby  another  suffers  injury.  The  first  is  the  active 
wrong;  the  others  are  usually  the  wrongs  of  negli- 
gence. "* 

As  one,  by  the  rules  of  agency,  is  liable  for  the  acts  of 
another  under  his  command  or  employment,  so  a  "paity 
becomes  responsible  to  an  action  of  tort  for  wrongs  dc»ie 
by  persons  for  whose  conduct  he  is  responsible  generally 
or  under  the  particular  drcumstanoes.  Thus  he  is  re- 
sponsible for  acts  which  he  counsels,  advises  or  directs; 
and  as  the  master  or  employer  of  another  he  becomes  re- 
sponsible for  all  wrongs  of  such  person  neghgently  com- 
mitted in  respect  to  his  business,  or  done  with  his  actual 
or  presumed  authority.    And  at  the  common  law  the 

"  Cooley  on  Torta,  80. 
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husband  was  held  responsible  for  the  wrongs  of  his  wife, 
as  she  was  deemed  under  his  authority  and  control.  A 
wrongful  act  may  be  committed  by  one,  or  more  than 
one  acting  in  conjunction,  and  may  be  committed 
against  one  or  sereral,  and  the  ri^ts  and  liabilities  aris- 
ing in  such  cases  will  hereafter  be  discussed. 

The  mere  intention  to  commit  a  tort  or  wrong,  not 
carried  into  execution,  cannot  form  the  basis  of  an  action, 
as  some  injury  must  be  doae  or  right  invaded  or  in- 
fringed before  the  action  will  lie.  It  may  seem  that  the 
threatened  injury  would  cause  the  party  mental  worry 
and  suspense,  but  as  we  shall  see,  mental  anxiety  of  this 
sort  is  seldom  sufficient  in  itself,  even  when  caused  by  a 
negligent  and  wrongful  act,  to  constitute  the  basis  of  an 
action  for  damages.  So  long  as  no  active  steps  are  taken 
to  carry  out  a  wrongful  act  no  tort  has  been  fximmitted, 
and  no  damage  can  be  assumed  to  have  been  done. 

Sec.  401-12.  THE  BASIC  ELEMENTS  OF  A 
TORT  ARE  A  LEGAL  WRONG  AND  CONSE- 
QUENT DAMAGE.— As  was  stated  in  definmg  torts, 
two  things  are  essential  elements,  these  are  the  conjunc- 
tion of  wrong  and  damage.  And  if  either  is  lacking 
there  is  no  tort,  "If  a  man  sustains  damage  by  the 
wrongful  act  of  another,  he  is  entitled  to  his  remedy;  but 
to  ^ve  him  that  title  two  things  must  concur;  damage  to 
himself  and  a  wrong  committed  by  the  other  party ."" 

Just  what  constitutes  a  damage  sufficient  to  make  a 
wrong  or  injury  actionable  is  not  always  a  plain  quea* 
tion.    It  is  dear  that  it  is  not  always  necessary  for  the 

*  BaHey,  J.,  m  Rex  v.  Pagbam,  8  B.  &  C  863. 
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complainant  to  show  actual  damage  as  damage  will  be 
implied  or  presumed  mider  some  circimostances.  "There 
are  many  cases  in  which,  in  point  of  fact,  a  showing  of 
pecuniary  damages  is  impossible,  and  some  where  it 
would  be  easy  to  show  that  none  had  been  sustained,  in 
which,  nerertheless,  the  law  adjudges  that  a  tort  has 
been  committed.""* 

It  is  reasoned  that  as  damages  are  the  only  penalty 
which  the  law  provides  for  the  injury  done,  it  follows 
that  if  a  recovery  would  be  inadmissible  where  the  dam- 
age was  slight  or  the  actual  pecuniary  injury  difficult  to 
show,  there  would  be  a  complete  failure  of  justice  in 
regard  to  many  vexatious  invasions  of  one's  rights.  The 
action  is  allowed  because  the  right  has  been  injured,  and 
as  some  damage  is  an  essential  to  the  right  of  recovery, 
the  law  will  imply  or  presume  that  damage  exists 
though  it  be  not  shown.  As  it  is  said  by  Lord  Holt: 
"The  damage  is  not  merely  pecumary,  for  if  a  man  gets 
a  cufif  cm  the  ear  fTom  another,  though  it  cost  him  noth- 
ing, no,  not  so  much  as  a  little  diachylon,  yet  he  ^all 
have  his  addrai,  for  it  is  a  personal  damage."^    And,  as 

"*  Cooley  on  Torts,  67.  The  author  tiien  cites  as  example  of 
presumed  damage,  where  a  man  had  entered  the  Beld  of  another 
for  the  purpose  of  plunder,  but  had  been  frightened  away  before 
the  mischief  had  been  occomphshed,  and  though  in  such  a  case  no 
actual  damage  was  done  by  the  entry,  the  trespasser  is  neverthe- 
less held  liaUe  to  pay  damages.  He  ground  of  liability  is,  tha^ 
f  rmn  every  distinct  inrasion  of  right,  some  damage  is  presumed ; 
and  the  law  therefore  makes  some  award,  though  no  damages  are 
proven,  and  none  are  susceptible  of  proof.    Id.,  68, 

'  Asfaby  V.  White,  S  Ld.  Raym.  9S8, 1  Smith  Lead.  Cm.  4S0. 
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stated  by  Judge  Cooley,  "The  necessity  for  the  protec- 
tim  of  the  right  requiring  a  presumption  of  injury  from 
its  Tiolati(Hi,  the  law  measures  that  injury  by  the  best 
standard  at  its  command,  and  that  is  a  pecuniary  stand- 
ard. But  in  doing  this  it  must  take  into  accotmt  many 
things  which  it  is  impossible  to  estimate  in  money,  but 
whidi,  nerertheless,  money  must  compensate;  tiie  chief 
of  these,  in  many  cases,  being  the  perscmal  affront  and 
indignity  wMdi  are  given  by  the  wrongful  act.  Even  a 
showing  that  the  party  was  benefited,  rather  than  dam- 
nified, would  be  no  defense,  since  no  man  is  compellable 
to  have  benefits  thrust  upon  him  offensively,  and  in  de- 
fiance of  his  right  of  indepoident  action;  and  if  he  were, 
it  mi^t  be  a  good  defense  to  rioters  who  had  tossed  one 
in  a  blanket,  that  the  exerdse  was  beneficial,  or  who  had 
thrown  him  into  a  river,  that  his  voluntary  ablutions 
were  not  so  frequent  as  health  demanded.'" 

Sec.  401-18.  A  CONFLICT  OF  AUTHORITY 
EXISTS  AS  TO  WHETHER  INJURY  TO 
THE  FEELINGS  ALONE  WILL  AUTHOR- 
IZE A  RECOVERY— MENTAL  ANGUISH 
DOCTRINE.— Since  1881  several  courts  have  held 

*  Cooley  on  Torts,  70.  See  also,  Hobson  v.  Todd,  4  T.  R.  7J : 
Clifhm  V.  Hooper,  6  Q.  B.  468;  Wood  t.  Waud,  S  Exch.  748: 
Greeo  v.  Weaver,  63  Ga.  SOS ;  Ripka  v.  Sergeaot,  7  W.  &  S.  9 
MeEor  v.  Mgrim,  7  HL  App.  706.  In  Wood  t.  Waud,  mpra. 
Pollock,  C  B.,  sajB,  *'The  law  tolerates  no  further  inquiry  than 
idietber  there  has  been  the  violatuxi  of  a  righL  If  so,  the  party 
injured  is  entitled  to  irwint^in  his  action  for  nominal  damages,  in 
TiD^catioii  of  his  right,  if  no  other  damages  are  fit  and  proper 
to  remunerate  him." 
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tliat  mental  suffering  alone  will  satisfy  the  Fequiremait 
of  a  concurrencse  of  wrong  and  damage,  where  the  cam 
is  such  that  no  other  damage  can  he  shown.  Thus  in  the 
case  of  an  acticm  against  a  telegraph  company,  for  the 
failure  to  transmit  and  deliver  a  message,  and  the  only 
element  of  injury  or  damage  consists  in  the  mental  an- 
guish or  injury  to  the  feelings,  and  where  tiiere  is  no 
element  of  physical  suffering  or  pecuniary  loss,  yet  the 
action  has  been  sustained.'  In  tliese  cases  the  damage 
has  usually  resulted  from  the  failure  to  send  and  deliv^ 
a  message  advising  the  addressee  of  the  sickness  or  death 
of  a  near  relative,  resulting  in  the  addressee  being  pre- 
vented from  attending  the  funeral.* 

Thompson,  in  his  work  on  Negligence,  thus  states  the 
reasons  supporting  the  so-called  "Mental  Anguish  Doc- 
trine": "1.  That,  by  the  terms  of  the  message  the  com- 
pany is  advised,  in  a  general  way,  of  its  importance  to 
the  addressee  and  of  the  consequences  which  may  inure 
to  him  from  its  failure  prranptly  to  truismit  and  deliver 
it  ...  2.  That  the  principles  of  the  commcm  law 
award  damages  predicated  upon  an  injury  to  the  feel- 

"  So  Kelle  v.  Telegraph  Co.,  5fi  Tex.  808;  Stuart  v.  Western 
U.  Tel.  Co.,  66  Tex.  580;  W.  U.  Tel.  Co.  v.  Adams,  7fi  Tex. 
6S1,  6  L.  R.  A.  8M;  Wadsworth  v.  Weatwn  U.  Tel.  Co.,  86 
TenD.  696 ;  W.  U.  Tel.  Co.  v.  Hendenon,  88  Ala.  610. 

*  W.  U.  Tel.  Cb.  V.  Jobc,  6  Tei.  Civ.  App.  409;  W.  U.  TteL 
Ox  V.  Wisdon,  85  Tex.  S61 ;  W.  U.  Tel.  Co.  v.  Fiaher,  SI  Kj.  L. 
Rep.  129S.  In  the  last  case  the  mental  anguiab  arose  from  the 
failure  to  deliver  a  message  to  a  father  amuHincing  the  sickoesa 
of  his  child.  See  also,  W.  U.  Tel.  Co.  v.  RohiBSon,  97  Tenn. 
688;  W.  U.  Tel.  Co.  t.  Hine«,  «S  Tex.  Civ.  App.  816. 
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ings  in  other  cases,  such  as  assault  and  battery,  the  un- 
lawful expulsion  of  a  passenger  from  the  vehicle  of  a 
common  carrier,  the  seduction  of  a  daughter,  etc. — ^thus 
proving  that  there  is  no  principle  in  the  law  that  injury 
to  the  feelings  cannot  be  admeasured  by  a  pecuniary 
standard.  8.  That  a  rule  whidi  denies  the  recovery  of 
damages  predicated  on  injury  to  the  feelings  in  the  case 
of  the  default  of  a  telegraph  company  in  the  discharge 
of  its  public  duties,  and  whidi  at  the  same  time  renders 
it  liable  where  pecuniary  loss  has  directly  or  proximately 
resulted  from  such  a  default,  places  mere  business  com- 
munications above  those  relating  to  the  most  intimate 
and  the  most  sacred  relations  of  life  and  touching  the 
deepest  and  tenderest  feelings  of  the  human  heart."' 

A  recovery  in  such  cases  is  now  authorized  by  the 
courts  of  Texas,  Kentucky,  Tennessee,  Iowa  and  North 
Carolina.  And  in  Alabama,  if  the  action  is  eso  contractu 
and  not  ex  delicto.' 

But  the  decided  weight  of  autfaorily  in  most  jurisdic- 
tions is  against  the  ri^t  of  the  addressee  to  recover 
against  a  telegraph  company  for  failure  to  send  or  de- 
liver a  message  when  the  only  damage  claimed  is  mental 
anguiiA.  The  decisions  denying  the  doctrine  of  recovery 
for  mere  mental  suffering  are  said  to  rest  upon  the  ele- 

'  Thompson  on  Negligence,  Vol.  II,  Sec.  2477.  See,  also, 
Chapman  t.  W.  U.  Tel.  Co.,  90  Kj.  266, 18  S.  W.  Rep.  880. 

«  Potts  T.  Western  U.  Tel.  Co.,  88  Tex.  646 ;  W.  U.  Tel  Co. 
v.  Fisher,  107  Ky.  618;  Newport  News,  etc.,  R.  R.  Co.  v.  Grif- 
fin, M  Tenn.  69S ;  Mentzer  v.  W.  U.  Tel.  Co.,  98  la.  76«,  28  L. 
R.  A.  72 ;  Bryan  v.  W,  U.  Tel.  Co.,  188  N.  C.  60S ;  Blount  v.  W. 
U,  TeL  Co.,  126  Ala.  106. 
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mentary  principle  that  mere  mental  pain  and  anxiety  are 
too  vague  for  legal  redress  where  no  injmy  is  done  to 
person,  property,  healtii  or  reputation.  And  out^de  of 
the  telegraph  cases  the  authorities  are  almost  unanimous 
in  support  of  this  principle,  and  there  seems  to  be  no 
good  reason,  according  to  Judge  Cooley,  why  the 
negligence  of  telegraph  companies  id  transmitting  mes- 
sages  should  form  an  exception  to  the  general  rule.'' 

'  Cocdey  on  Torts,  (8nd  eA),  7S;  Morton  v.  W.  U.  Tel.  Co., 
53  Ohio  St.  431 ;  ConeUj  v.  W.  U.  Tfel.  Co.,  100  Va.  61 ;  Sura- 
merfield  v.  W.  U.  Tel.  Co.,  87  Wis.  1 ;  West  t.  Tel.  Co.,  89  Kan. 
98;  Francis  v.  W.  U.  Tel.  Co.,  68  Minn.  «52;  Giddens  v.  W. 
U.  Tel.  Co.,  88  Ga.  768;  Stansell  t.  W.  U.  Tel.  Co.,  107  Fed. 
668;  W.  U.  Tel.  Co.  v.  Ferguson,  157  Ind.  64.  In  the  last  case 
the  court  says:  "In  determining  the  limits  within  which  mental 
anguish  was  cognizable  in  the  courts,  the  common  law  permitted 
that  state  of  mind  to  be  considered  as  an  element  in  admeasuring 
damages  in  but  two  classes  of  cases,  broadly  speaking.  In  one, 
the  negligent  act  was  the  proximate  cause  of  a  physical  hurt; 
and  the  mental  anguish,  for  whidi  compensation  was  allowed  was 
the  proximate  result  of  the  physical  hurt,  not  of  the  negligent 
act.  For  the  agonies  of  mind  the  plaintiff  suffered  while  the 
train  bore  down  upon  him  with  his  foot  caught  in  the  frog,  not 
one  cent ;  but  damages  were  allowable  only  for  the  mental  angubh 
resulting  from  the  fact  that  he  must  go  through  life  a  cripple. 
The  using  of  cases  of  this  sort  in  support  of  the  'mental  anguish' 
doctrine  is  not  an  extension  of  the  application  of  the  rules  of  the 
common  law  to  new  conditions,  but  b  a  distortion  of  the  rules 
themselves,  resulting  from  the  failure  to  distinguish  between  tlie 
mental  anguish  that  is  attributable  directly  to  the  negligent  act 
and  the  mental  anguish  that  is  the  direct  result  of  the  physical 
hurt  produced  by  the  negligent  act.  In  the  other  class  of  cases, 
of  which  malicious  prosecution,  seduction,  libel,  are  illustratire, 
the  wrongful  act  was  affirmative, — was  one  of  commission,  not 
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Sec.  401-14.  DAMAGES  FOR  MENTAL  AN- 
GUISH ARE  RECOVERABLE  WHEN  AC- 
COMPANIED WITH  PHYSICAL  EFFECTS. 
—CONFLICT  OF  AUTHORITY.— The  right  of 
recovery  for  mental  suffering  arising  f rwn  a  negligent 
injury  is  a£Brmed  by  a  number  of  authorities  where  it 
produces  sickness,  or  causes  miscarriage,  nervous  pros- 
tration and  the  like;  here  the  element  of  doubt  as  to  the 
existence  of  the  mental  anguish  has  been  removed  by  a 
resulting  effect  positivly  aflSrming  its  presence  and  ex- 
tent.    The  physical  condition  is  also  claimed  to  be  the 

mo^j  of  omission,  was  the  product  of  intent  or  malice,  express 
or  implied ;  the  wrongful  act  was  the  proximate  cause  of  a  legal 
hurt  (a  hurt  that  the  law  recognized)  for  which  damages  were 
recoverable,  irrespective  of  mental  an^ish;  and  the  damages  al- 
lowable for  mental  anguish  were  not  merely  compensation  for  the 
mental  condition  produced  by  the  legal  hurt  but  were  also  punish- 
ment for  the  legal  wrong.  This  class  of  cases  is  further  removed 
from  the  hnental  anguish'  doctrine  than  the  first.  Not  only  is 
there  the  distinction  that  exists  between  the  first  class  of  cases 
and  the  mental  anguish  doctrine,  namely,  that  in  the  one  the  men- 
tal anguish  hangs  upon  the  hurt  produced  by  the  negligent  act, 
while  in  the  other  the  mental  anguish  bangs  directly  upon  the 
negligent  act ;  but  there  is  also  the  distinction  that  willfulness  or 
malice  is  found  in  the  second  class  of  cases,  while  the  'mental 
anguish'  doctrine  is  based  on  pure  negligence.  .  .  .  These 
classes  of  cases  in  which  mental  anguish  is  cognizable  as  an  inci- 
dent to  causes  of  action  complete  without  it,  at  least  negatively 
indicate  the  common  law  rule  that  mental  anguish  as  the  proxi- 
mate and  sole  result  of  a  negligent  act  does  not  constitute  a  cause 
of  action.  And  the  rule  follows  afBrmatively  from  the  principle 
that  damages  may  not  be  remote,  nor  ognjectural,  nor  specu- 
lative." 
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proximate  or  direct  result  of  the  negligence  cranpUined 
of,  and  one  which  should  have  been  foreseen  by  the 
wrongdoer." 

"On  the  other  hand,"  states  Judge  Cooky,  "periiaps 
an  equal  number  of  cases  deny  the  rig^t  of  recovery  for 
such  damages.  The  latter  decisions  are  based  largely 
on  gromids  of  public  policy,  founded  on  the  difficulty  in 
tracing  the  physical  injuries  ctnnplained  of  to  the  negli- 
gence of  the  defendant  and  in  the  opportunity  afforded 
for  speculative  claims. "" 

*  Cooky  on  Torts,  (2nd  ed. )  7S ;  PurceU  v.  St.  Paul  City  Ry. 
Co.,  48  Minn.  134  ^  16  L.  R.  A.  20S;  Wilkinson  v.  Downttm, 
2  Q.  B.  57;  ITill  v.  KimbaU,  76  Tex.  aiO;  Hickey  y.  Welch.  91 
Mo.  App.  4 ;  Watkins  v.  Kaolin  Mfg.  Co.,  181  N.  C.  636 ;  Wat- 
son V.  Dilts,  116  la.  249.  In  the  lost  case  the  court  says:  "It 
is  within  the  conunon  observation  of  all  that  fright  may,  and  usu- 
ally does,  affect  the  nervous'  system,  which  is  a  distinctive  part  of 
the  physical  system,  and  controls  the  health  to  a  very  great  ex- 
tent, and  that  an  entirely  sound  body  is  never  found  with  a  dis- 
eased nervous  organization;  consequently  one  who  causes  a  dis- 
eased condition  of  the  latter  must  anticipate  the  consequences 
which  follow  it.  The  nerves  being,  as  a  matter  of  fact,  a  part  of 
the  physical  system,  if  they  are  affected  by  fri^t  to  such  an 
extent  as  to  cause  physical  pain,  it  seems  to  us  that  the  injury  re- 
sulting therefrom  is  the  direct  result  of  the  act  producing  the 
fright."      -    !'^>'  ,-'.  .  ■.,■  .. 

•  Spade  T.  Lynn  ft  B.  R.  R.  Co.,  168  Mass.  286 ;  Wulstein  v. 
Mohlman,  67  X.  Y.  Supr.  60;  Huston  v.  Freemansburg,  212 
Pa.  St.  648 ;  Braun  v.  Craven,  176  111.  401 ;  Morse  v.  Chesa- 
peake, etc.,  Ry.  Co.,  117  Ky.  11.  In  Sanderson  v.  Northern 
Pac.  Ry.  Co.,  88  Minn.  162,  it  ts  stated  that  there  can  be  no  re- 
covery for  fright  which  results  in  physical  injuries,  in  the  absence 
of  any  contemporaneqps  physical 'injury  to  the  plaintiff,  unless 
the  fright  is  the  proximate  result^  of  a  legal  wrong  against  the 
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Sec  401-15.  PROXIMATE  AND  REMOTE 
CAUSES— NO  RECOVERY  UNLESS  THE 
WRONG  OR  NEGLIGENCE  WAS  THE 
PROXIMATE  CAUSE  OF  THE  INJURY.— 

Damage  being  one  of  the  necessary  elements  of  a  tort 
it  becomes  important  to  inquire  to  wbat  extent  injurious 
effects  will  be  charged  to  an  antecedent  wrongful  act  or 
CHnission  of  care.  As  a  general  rule  it  is  stated  that  the 
damage  or  injury  must  be  the  legitimate  sequence  of  the 
wrong  done  to  authorize  a  recovery,  the  legal  maxim 
b^ng  that  Ihe  immediate  and  not  the  remote  cause  of 
any  event  is  to  be  regarded  {causa  proxima,  non  remota, 
tpectatur).  "The  explanation  of  this  maxim  may  be 
given  thus:  If  an  injury  has  resulted  in  consequence  of 
a  oertun  wrongful  act  or  omission,  but  only  through  or 
l^  means  of  some  intervening  cause,  from  which  last 
cause  the  injury  followed  as  a  direct  and  immediate 
consequence,  the  law  will  refer  the  damage  to  the  last 
or  proximate  cause,  and  refuse  to  trace  it  to  that  which 
was  more  remote."** 

The  question  of  just  what  is  a  proximate  and  ^at  a 
remote  cause  is  not  always  easy  of  solution.  It  is  said 
fbat'.  "A  long  series  of  judicial  de<nsions  has  defined 

plaintiff  by  the  defendant.  Hence,  where  the  fright  was  caused 
by  an  aaeauH  on  the  husband  or  children  of  a  passenger  bj  the 
conductor  of  a  train,  it  was  held  there  could  be  no  recovery 
against  the  company.  But  see,  Purc^  v.  Ry.  Co.,  48  Minn. 
184. 

'**  Cooley  on  Torts,  74 ;  ^ompson  on  Negligence,  Vol.  I,  Sec. 
44.  Cox  T.  Chicago,  etc.,  R.  Co.,  10«  la.  711 ;  Adkins  v.  At- 
lanta, etc.,  R.  Co.,  87  S.  C.  7U  .' 
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proximate  or  immediate  and  direct  damages  to  be  the 
ordinary  and  natural  results  of  the  negligence,  such  as 
are  usual,  and  as  therefore  might  have  been  expected; 
and  this  includes  in  the  category  of  remote  damages  sudi 
as  are  the  result  of  an  accidental  or  unusual  combinaticHi 
of  circumstances  whidi  would  not  be  reasonably  antici- 
pated, and  over  whidi  the  negligent  party  has  no  con- 
trol.'" But  "there  can  be  no  fixed  and  immediate 
rule  upon  t^e  subject  that  can  be  applied  to  all  cases. 
Much  must,  therefore,  as  is  often  said,  depend  upon  the 
circumstances  of  each  particular  case.""  "Only  the 
proximate  consequences  shall  be  answered  for.  The 
difficulty  is  to  determine  what  shall  come  within  this 
designation.  The  next  consequence  only  is  not  meant, 
whether  we  intend  thereby  the  direct  and  immediate  re- 
sult of  the  injurious  act,  or  tiie  first  consequence  of  that 
result.  What  either  of  these  would  be  pronounced  to  be 
would  often  depend  upon  the  power  of  the  microscope 
with  which  we  should  regard  the  affair.  Various  cases 
show  that  in  search  of  the  proximate  consequences  the 
chain  has  been  followed  for  a  considerable  distuice,  but 
not  without  limit  or  to  a  remote  point.  Such  nearness 
in  the  order  of  events,  and  closeness  in  the  relation  of 
cause  and  effect,  must  subsist,  that  the  influence  of  the 
injurious  act  may  predominate  over  that  of  other  causes, 
and  shall  concur  to  produce  the  consequence,  or  may 
be  traced  in  those  causes.  To  a  sound  judgment 
must  be  left  each   particular  case.     The  connection 

'■  McKinstrj,  J.,  in  Henry  v.  South.  Pac  R.  Co.,  60  Cal.  183. 
'  Peters,  J.,  in  Page  v.  Bqi^stort,  64  Me.  53. 
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is  usually  enfeebled,  and  the  influence  of  the  in- 
jurious act  controlled,  where  the  wrongful  act  of 
a  third  person  intervenes,  and  where  any  new  agent, 
introduced  by  accident  or  design,  becomes  more  power- 
ful in  producing  the  consequences  than  the  first  injur- 
ious act.  It  is  therefore  required  that  the  consequences 
to  be  answered  for  should  be  natural  as  well  as  proxi- 
mate. By  this  I  understand,  not  that  they  should  be 
such  as,  upon  a  calculation  of  chances,  would  be  found 
likely  to  occur,  not  such  as  extreme  prudence  might  an- 
ticipate, but  only  that  they  should  be  such  as  have  actual- 
ly ensued  one  from  another  without  the  occurrence  of 
any  such  extraordinary  conjunction  of  circumstances,  or 
the  intervention  of  any  such  extraordinary  result,  as  that 
the  usual  course  of  nature  should  seem  to  hare  been  de- 
parted from.  In  requiring  concurring  consequences 
that  they  should  be  proximate  and  natural  to  constitute 
legal  damage  it  seems  that  in  proportion  as  one  quality 
is  strong  may  the  other  be  dispensed  with :  that  which  is 
immediate  cannot  be  considered  unnatural;  that  whidi 
is  reasonably  to  be  expected  will  be  regarded,  although 
it  may  be  considerably  removed."^  Again  it  is  said : 
"The  proximate  cause  is  the  efficient  cause,  the  one  that 
necessarily  sets  the  other  causes  in  operation.  The 
causes  that  are  merely  incidental,  or  instnunents  of  the 
superior  or  controlling  agency,  are  not  proximate  causes, 
are  not  the  responsible  ones,  though  they  may  be  nearer 

'  Wardlaw,  J.,  in  Harrison  v.  Berkley,  1  StroWi.  L.  626,  648. 
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in  time  to  the  result."^  In  Addison  on  Torts,  it  is 
stated:  "If  the  wrong  and  the  resulting  damage  are  not 
known  by  onnmon  experience  to  be  naturalfy  and  usual- 
ly in  sequence,  and  the  damage  does  not,  according  to 
the  ordinary  course  of  events,  follow  from  the  wrong, 
then  the  wrtmg  and  the  damage  are  not  sufficiently  con- 
joined or  concatenated  as  cause  and  effect  to  support  an 
action.""  "In  strict  logic  it  may  be  said  that  he  who 
is  the  cause  of  loss  should  be  answerable  for  all  the  losses 
which  flow  from  his  causation.  But  in  the  practical 
workings  of  society,  the  law  finds,  in  this  as  in  a  great 
variety  of  other  matters,  that  the  rule  of  logic  is  im- 
practicable and  unjust.  The  general  conduct  and  the 
reflections  of  mankind  are  not  foimded  upon  nice  caus- 
istry.  Among  the  masses  of  mankind,  conclusions  are 
generally  the  result  of  hasty  and  partial  reflection. 
Their  undertakings,  therefore,  must  be  construed  in 
view  of  these  facts,  otherwise  they  would  be  run  into  a 
diain  of  craisequences  wholly  foreign  to  their  inten- 
tions  It  is  impossible  to  ctnnpensate  for  all 

losses;  and  the  law  therefore  aims  at  a  just  discrimina- 
tion, which  will  impose  upon  the  party  causing  them  the 
proportion  of  them  that  a  proper  view  of  his  acts  and 
the  attending  circumstances  would  dictate."* 

*  Jenkins,  J.,  in  Goodlandcr  Mill  Co.  v.  Standard  Oil  Co.,  68 
Fed.  Rep.  400,  9rt  L.  R.  A.  638. 

"  Addison  on  Torts,  6. 

«Agnew,  J.,  in  Fleming  v.  Beck,  48  Pa.  St.  809,  318.  In 
Thompson  on  Negligence,  Sec.  43,  under  the  caption,  "What  is 
Cause  P",  it  is  said,  "There  is  no  such  thing  as  'caus^  in  the  sense 
in  which  the  word  addresses  itself  to  our  minds.    Events  succeed 
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Sec  401-16.  SAME  SUBJECT— ILLUSTRA- 
TIONS OF  WHAT  IS  DEEMED  PROXIMATE 
CAUSE. — It  is  to  be  observed  that  the  maxim,  cauta 
proonma,  non  reinota,  apectatur,  does  not  mean  that  only 

each  other  in  the  uniyerse  in  a  natural  and  regular  order,  and  to 
the  limited  extent  that  our  observations  and  experience  enable  us 
to  discern  what  that  order  is,  we  call  the  events  which  in  this  nat- 
ural order  precede,  'causes'  and  we  call  those  which  follow,  'ef- 
fects' or  'results*.  Where,  upon  our  experience,  one  event  regu- 
larly precedes  another,  our  minds  fly  to  the  erroneous  conclusion 
that  the  former  event  produces  or  cautea  the  latter ;  whereas,  the 
two  events  are  merely  links  in  the  same  chain,  both  moving,  eadi 
in  its  place,  in  a  helpless  order  of  succession.  Each  event  is 
pushed  forward,  or  dragged  forward, — whichever  way  the  mind 
prefers  to  put  it, — by  an  infinite  number  of  preceding  and  suc- 
ceeding events,  more  or  less  connected  with  it.  To  the  ordinary 
understanding  all  these  preceding  events  are  more  or  less  the 
causes  of  the  particular  event ;  whereas,  in  fact,  none  of  them  is 
so.  The  mind,  however,  seizes  upon  the  most  prominent  of  them 
and  imagines  that  to  be  the  prime  cause.  .     It  is  solely 

npoD  the  fact  that,  according  to  human  experience,  a  particular 
event  wiQ  ordinarily  be  succeeded  by  another  particular  event — 
or,  to  use  an  expression  better  adapted  to  our  imperfect  percep- 
tions— a  particular  cause  will,  according  to  human  experience, 
produce  a  particular  effect,  that  the  rule  of  proximate  cause  is 
based."  To  put  this  conception  in  the  concrete,  a  railroad  train 
runs  upon  a  man  at  a  crossing  and  kills  him,  here  the  philosophic 
mind  reasoning  backwards  might  find  that  if  the  railroad  had  not 
been  built  the  accident  would  not  have  happened,  or,  if  the  ap- 
plication of  steam  as  a  motive  power  had  not  been  discovered  the 
accident  would  not  have  happened,  but  in  reality  no  such  remote 
events  are  to  be  considered,  and  the  railroad  company  will  be 
liable  or  not,  as  it  is  shown  whether  they  took  such  precautions  as 
ringing  the  bell  and  blowing  the  whistle  as  is  customary  and  rea- 
sonable under  the  circumstances. 
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the  nearest  agency  in  time  or  space  is  to  be  considered  as 
proximate.  It  means  rather  that  tiie  seardi  for  the 
proximate  cause  will  only  extend  so  far  back  as  to  dis- 
cover the  active,  efficient  and  procuring  cause,  of  whidi 
the  event  under  consideration  is  the  natural  and  probable 
consequence  in  view  of  tiie  surrounding  circumstances 
and  conditions.  Thus  where  a  wholesale  druggist  puts 
up  poison,  and  labels  it,  through  negligence,  as  an  inof- 
fensive drug,  and  the  package,  after  passing  through 
the  hands  of  several  innocent  persons,  is  purchased  by  a 
druggist  and  given  to  a  person  who  takes  it  and  is  in- 
jured. Here  the  negligence  of  the  wholesaler  is  deemed 
the  efficient,  predominant  cause — the  primary  or  proxi- 
mate cause  of  the  injury — and  the  act  of  Ihe  last  drug- 
gist who  furnishes  the  supposedly  harmless  agent  to  the 
person  injured,  is  passed  by  as  having  no  connection  with 
the  actual  cause  of  the  damaged  Another  illustration  is 
furnished  by  the  act  of  one  person,  who  in  driving  negli- 
gently on  the  public  streets,  comes  into  collision  with  the 
carriage  of  another,  causing  the  latter's  horses  to  run 
away  and  injure  a  third  person.  Here  again  it  is  the 
wrongful  act  of  the  first  person  who  drives  into  the  car- 
riage and  causes  the  horses  to  run  away  that  is  regarded 
as  the  real  and  proximate  cause  of  the  injury  to  the 
third  person,  and  the  injury  while  inflicted  by  the  run- 
away team  is  not  visited  upon  the  owner  thereof,  but 
upon  him  who  set  the  team  in  motion." 

*  Thomas  v.  Winchester,  6  N.  Y.  397- 

"McDonald  v.  Snelling,  14  Allen,  (Mass.),  290;  Freanan  v. 
Mocaatile  Mut.  Ac  Assoc.,  166  Mass.  351. 
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So  the  leading  case  of  Scott  v.  Shepherd"  is  a  good 
illustration  of  this  proposition.  In  this  case  the  defendant 
threw  a  lighted  squib  into  a  crowd  of  people,  one  after 
another  of  whom,  in  self-protection,  threw  it  from  him 
until  it  exploded  near  the  plaintiff's  eye,  and  blinded 
him.  "Here,"  remarks  Judge  Cooley,  "was  but  a  single 
wrong;  the  original  act  of  throwing  the  dangerous  mis- 
sile; and  though  the  plaintiff  would  not  have  been 
harmed  by  it  but  for  the  subsequent  acts  of  others 
throwing  it  in  his  direction,  yet  as  these  were  instinctive 
and  innocent,  it  is  the  same  as  if  a  cracker  had  been 
flung,  which  had  bounded  and  rebounded,  again  and 
again,  before  it  had  struck  out  the  plainti£F*3  eye,  and 
the  injury  is  therefore  a  natural  and  proximate  result  of 
the  original  act.  It  is  an  injury  that  should  have  been 
foreseen  by  ordinary  forecast;  and  the  circumstances 
conjoined  with  it  to  produce  the  injury  being  perfectly 
natural,  these  circumstances  should  have  been  antici- 
pated."'" 

"The  primary  cause  may  be  the  proximate  cause  of 
the  disaster,  though  it  may  operate  through  successive 
instruments,  as  a  vehicle  at  the  end  of  a  chain  may  be 
moved  by  a  force  applied  at  the  other  end,  that  force 
being  the  proximate  cause  of  the  movement ;  or,  as  in  the 

»  Scott  V.  Shepherd,  3  Wils.  403,  2  W.  Bl.  892-  See  alao, 
Scott  T.  Hunter,  46  Pa.  St.  193 ;  Lee  v.  Union  R.  R.  Co.,  IS  R. 
L  383. 

"  Cooley  on  Torts,  T7.  See  also.  Pierce  v.  Conners,  20  Colo. 
178;  Phillips  v.  Dewald,  7?  Ge.  73«;  Western,  etc.,  R.  R.  Co.  t. 
Bailey,  105  Ga.  100. 
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oft-stated  case  of  a  squib  thrown  in  the  market  place. 
The  question  always  is,  was  there  an  unbroken  connec- 
tion between  the  wrongful  act  and  iJie  injury — a  contin- 
uous operation?  Did  the  facts  constitute  a  continuous 
succession  of  events,  so  linked  as  to  make  a  natural 
whole;  or  was  there  some  new  and  independent  cause 
intervening  between  the  wrong  and  the  injury.'" 

Putting  it  negatively,  it  is  said,  "Nothing  can  be 
deoned  the  proximate  cause  of  an  injury,  unless,  had  it 
not  happened,  the  injury  would  not  have  occurred."* 
Therefore,  "when  several  proximate  causes  contribute 
to  an  accident,  and  each  is  an  efficient  cause,  without  the 
operation  of  which  the  accident  would  not  have  hap- 
pened, it  may  be  attributed  to  all  or  any  of  the  causes; 
but  it  cannot  be  attributed  to  a  cause  unless,  without  its 
operation,  tiie  accident  would  not  have  happened."* 

*  Per  Justice  Strong,  id  Milwaukee,  etc.,  R.  R.  Co.  v.  Kel- 
logg, 94  U.  S.  469,  474.  Where,  b;  reason  of  a  defective  lad- 
der, a  woriiman  fell  and  strack  another  workman,  in  an  action 
against  the  master,  it  was  held  that  the  injury  to  the  second 
workman  was  caused  directly  by  the  defective  ladder,  and  he  could 
recover.  Ryan  v.  Miller,  18  Daly,  (N.  Y.),  77.  So  where  an 
engine  negligently  operated,  struck  a  cow  and  threw  the  carcass 
against  a  woman  standing  nearby,  the  negligence  was  held  to 
be  the  proximate  cause  of  the  woman's  injuries.  Alabama,  etc, 
R.  K.  Co.  T.  Chapman,  80  Ala.  616.  See,  Thompson's  Neg. 
Section  59,  for  other  like  coses. 

■  Thompson,  Neg.  Sec.  56. 

'  Ohio,  etc.,  R.  R.  Co.  v.  Trowbridge,  1S6  Ind.  S91.  See  also, 
Deming  v.  Merchants  Cotton  Press,  Etc,  Co.,  90  Tenn.  S06; 
Ring  V.  Cohoes,  77  N.  Y.  8S;  Laidlaw  v.  Sage,  168  N.  Y.  73, 
44  L.  R.  A.  216;  Taylor  v.  Baldwin,  78  CaL  617. 
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Froxiniate  cause  includes  not  only  all  direct  results  of 
a  wTCsig  or  negligent  act,  but  also  those  consequential 
results  or  injuries  whidi»  according  to  common  expe- 
rience, reasonably  and  naturally  flow  from  the  act  and 
widdi  ought  to  have  been  foreseen,  or  might  have  been 
foreseen;  and  it  is  not  necessary  that  the  injury  in  the 
precise  form  in  which  it  occurred  should  have  been  fore- 
seen, it  is  enough,  if  looking  backwards,  it  appears  to 
have  been  a  natural  and  probable  consequoice.' 

"How  far  one  may  be  chargeable  with  the  spread  of 
fire  negligently  started  by  himself,  is  one  that  has  at- 
tracted no  little  attention  in  judicial  circles,  and  led  to 
some  difference  of  opinion.  In  New  York  it  is  held  that 
ndiile  the  culpable  party  would  be  liable  to  the  owner  of 
an  adjoining  house  to  which  the  fire  had  spread,  he 
would  not  be  liable  to  one  to  whose  house  the  fire  should 
spread  from  the  burning  of  the  first ;  the  court  apparent- 
ly being  more  influenced  in  their  deciidon  by  the  fact 
that  the  opposite  doctrine  'would  subject  to  a  liability 
against  whidi  no  prudence  could  guard,  and  to  meet 

*  Milwaukee,  etc,  R.  R.  Co.  v.  Kellogg,  9*  U.  S.  469,  476; 
Lover;  t.  Western  Union  Tel.  Co.,  60  N.  Y.  198;  Smethurel  v. 
ProprietoTs'  Church,  148  Mass.  261, !!  L.  R.  A.  69S;  Henderson 
T.  Dade  Coal  Co.,  100  Ga.  668;  Handelim  v.  Burlington,  etc.,  R. 
Co.,  72  la.  709;  Schumaker  v.  St.  Paul,  etc.,  R.  Co.,  46  Minn. 
89;  Hill  V.  Windsor,  118  Mass.  261 ;  Hoepper  v.  Southern  Hotel 
Co.,  142  Mo.  378.  In  a  case  where  a  balloonist  after  making  an 
ascension  landed  upon  private  grounds,  thereby  attracting  a  large 
number  of  people  who  trampled  down  and  damaged  the  crops. 
For  this  he  was  held  responsible  as  for  a  result  he  should  have 
foreseen  and  avoided.     GuiHe  v.  Swan,  19  Johns.  881. 
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which  no  private  fortune  would  be  adequate,'  than  by 
a  strict  regard  to  the  logic  of  cause  and  efiFect.'  In 
Penn^lTania  the  same  conclusion  has  been  readied,  and 
from  similar  considerations.'  But  a  different  view  pre- 
vails in  England  and  in  most  of  the  American  states. 
The  negligent  fire  is  regarded  as  a  unity;  it  reaches  the 
last  building  as  a  direct  and  proximate  result  of  the 
original  negligence,  just  as  a  rolling  stone  put  in  motion 
down  a  hUl,  injuring  several  persons  in  succession,  in- 
flicts the  last  injury  as  a  proximate  result  of  the  original 
force  as  directly  as  it  does  Ihe  first;  thou^  if  it  had 
been  stopped  on  the  way  and  started  anew  by  another 
person,  a  new  cause  would  thus  have  intervened  back  of 
which  any  subsequent  injury  could  not  have  been  traced. 
Proximity  of  cause  has  no  necessary  connection  with 
contiguity  of  space  or  nearness  in  time.**' 

»Ryan  v.  N.  Y.  Cent.  H.  K.  Co.,  86  N.  Y.  J810;  Read  v. 
Nichols,  118  N.  Y.  iUi  Hoffman  v.  King,  618,  46  L.  R.  A. 
678.  But  in  O'NeiH  t.  N.  Y.,  etc,  Ry.  Co-,  115  N.  Y.  579,  6 
L.  R.  A.  591,  the  plaintiff  was  pennitted  to  recoTer  where  the 
fire  causing  the  damage  had  spread  to  his  premiseB  across  the 
land  of  an  interrening  owner. 

'  Fenn.  R.  R.  Co.  t.  Kerr,  62  Fa.  St  363, 1  Am.  Rep.  431. 
But  in  some  cases  the  question  of  proximate  cause  is  left  to  the 
jury.    See,  Penna.  R.  R.  Co.  v.  Hope,  80  Fa.  St,  373. 

'  Cooley  on  Torts,  86,  88.  Ferley  v.  Eastern  R.  R.  Co.,  98 
Mass.  414;  Hoyt  v.  Jeffers,  80  Mich.  181 ;  LouisTiUe,  etc.,  Rj. 
Co.  V.  Nitshe,  126  Ind.  229;  Fhillips  v.  R.  R.  Co.,  1S8  N.  C.  12, 
Lillibridge  t.  McCann,  117  Mich.  84 ;  Atchison,  etc.,  R.  R.  Co. 
V.  Stanford,  12  Kan.  354;  Toledo,  etc,  R.  R.  Co.  y.  Muthers- 
baugh,  71  HI.  572.  So  where  a  back  fire  was  set  by  the  plaiatiff 
with  the  hope  of  saving  his  buildings  from  the  fire  caused  by  the 
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Consequences  which  follow  in  unbroken  sequence, 
without  an  intervening  efficient  cause,  from  the  original 
negligent  act,  are  natural  and  proximate;  and  for  such 
consequences  the  original  wrongdoer  is  responsible,  even 
though  he  could  not  have  foreseen  the  particular  results 
which  did  follow."  So  where  a  street  car  suddenly 
stopped  in  the  middle  of  a  block,  in  \ioIation  of  an  ordi- 
nance, and  immediately  in  front  of  a  funeral  procession, 
causing  the  first  carriage  in  the  procession  to  come  to  a 
sudden  halt,  and  the  pole  of  the  second  carriage  was 
thrust  through  the  back  of  the  first  and  injured  the 
plaintiff,  the  stopping  of  the  ear  was  held  to  be  the 
proximate  cause  of  the  injury."  And  where  the  servants 
of  a  railroad  company  negUgently  left  an  unexploded 
torpedo  on  the  track  at  a  pubhc  crossing,  which  was  sub- 
sequently picked  up  and  exploded  by  a  small  boy,  who 
was  injured  thereby,  the  company  was  held  responsi- 
ble.^" 

Sec.  401-17.  SAME  SUBJECT— ILLUSTRA- 
TIONS OF  CAUSES  WHICH  ARE  DEEMED 
TOO  REMOTE— "In  determining  what  is  proximate 

ne^gence  of  the  defendaat,  but  the  back  fire  spread  to  the  build- 
iogs  and  destroyed  them,  and  it  appeared  that  the  fire  of  the  de- 
fendant would  have  done  so  if  the  back  fire  had  not  been  started, 
the  latter  wa^  held  responsible  a»  being  the  proximate  cause  of  th« 
loss.    McKenna  v.  Boessler,  86  la.  197, 17  L.  R.  A.  810. 

^  Christianson  v,  Chicago,  etc,  Rj.  Co.,  67  Minn.  94. 

•  Mueller  ▼.  MUwaukee  St  Ry.  Co.,  86  Wis.  840,  81  L.  R.  A. 
781. 

'"  Harriman  t.  Ry.  Co.,  46  Ohio  St  11 ;  Pittsburgh,  etc.,  Ry. 
Ca  V.  Shields,  47  Ohio  St  387,  8  L.  R.  A.  464. 
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cause  the  true  rule  is  that  the  injury  must  be  the  natural 
and  probable  consequence  of  the  negligence,  such  a  oxi- 
sequence,  as  under  Uie  surrcnmding  circumstances  of 
the  case  might  and  ought  to  bare  been  foreseen  by  the 
wrongdoer  as  likely  to  flow  frtnn  his  act"*  Thus  where 
some  person  stole  an  engine  of  a  railroad  company  and 
maliciously  started  it  along  the  track,  causing  injury  to 
another,  the  ctHupany's  act  in  leaving  the  engine  where 
the  person  could  start  it  was  not  deemed  the  proximate 
cause  of  the  injury,  as  it  was  not  such  an  act  as  would 
ordinarily  hare  produced  the  result.'  Failure  to  stop  a 
street  car  at  the  proper  crossing  whereby  a  passenger  is 
obliged  to  cross  a  defective  or  dangerous  street  and  is 
injured,  is  not  the  proximate  cause  of  the  injury.'  And 
the  failure  of  Uie  employer  of  convicts  to  keep  one  of 
them  properly  confined,  whereby  he  escapes  and  com- 
mits a  rape,  is  not  deemed  tiie  efficient  or  proximate 
cause  of  such  catastrophe,  unless  that  could  reasonably 
have  been  apprehended.* 

Sec.  401-18.  SAME  SUBJECT— A  CHAIN  OF 
CAUSES  WHICH  WOULD  BE  PROXIMATE 
MAY  BE  INTERRUPTED  BY  AN  INDE- 
PENDENT RESPONSIBLE  CAUSE.— It  is  said 
that  he  who  is  chargeable  with  the  first  wrongful  act  or 

'  South  Side  Pass.  Ey.  Co.  t.  Trich,  117  Pa.  St  S90,  2  Am. 
St.  Rep.  67«. 

=>  Mars  T.  Delaware,  etc..  Canal  Co.,  64  Hun  (N.  Y.),  625. 

'Conway  n.  Lewiston,  etc..  Horse  R.  R.  Co.,  90  Me.  199; 
Joslyn  V.  Mllford,  etc.,  St  Ry.  Co.,  184  Mass.  66. 

*  Henderson  v.  Dade  Coal  Co.,  100  Ga.  668,  40  L.  R.  A.  96. 
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neglect,  which  occasions,  through  a  connected  series  of 
causes  and  effects,  an  injury  to  another,  without  fais 
fault,  is  responsible  for  that  injury,  provided  there  is 
no  intermediate  responsible  cause.^  But  the  intervening 
cause  must  be  independent  and  not  ctaicurrent  with  the 
one  complained  of  for  "When  two  causes  combine  to 
produce  an  injury  to  a  traveler  upon  a  highway,  both  of 
wfaidi  are  in  their  nature  proximate,  the  one  being  a 
culpable  defect  in  the  highway,  and  the  other  some  oc- 
currence for  which  neither  party  is  responsible,  tiie 
municipality  is  liable,  provided  that  the  injury  would 
not  have  been  sustained  but  for  the  defect,"*  "If  two 
distinct  causes  are  operating  at  the  same  time  to  produce 
a  given  result,  which  might  be  produced  by  either,  they 
are  concurrent  causes.  They  run  together,  as  the  word 
signifies,  to  the  same  end.  But  if  two  distinct  causes 
are  successive  and  unrelated  in  their  operation  they  can- 
not be  concurring.  One  of  them  must  then  be  the  prox- 
imate, and  the  other  the  remote  cause.  When  they  stand 
in  this  relation  to  each  other  and  the  result  to  be  consid- 
ered, the  law  regards  the  proximate  as  the  efficient  and 
responsible  cause,  and  disregards  the  remote."^ 

*  Thompson  on  "Seg.  Sec.  6i,  citing,  Goshen  Turnpike  Co.  v. 
Sears,  7  Conn.  86;  Hurley  v.  New  York,  etc.,  Brev.  Co.,  IS  App- 
Div.  167. 

*  Lan^ianuner  t.  Manchester,  99  la.  !S95. 

*  Herr  v.  Lebanon,  149  Pa.  St  22S,  16  L.  R.  A.  106.  "When 
one  of  Beverol  successive  causes  is  sufficient  to  produce  the  effect 
(for  ^uunple,  to  cause  a  loss),  the  lav  wiQ  never  regard  an  ante- 
cedent cause  of  that  cause  as  the  canta  cmuoru."  Ins.  Co.  v. 
Trans.  Co.,  12  Wall.  (U.  S.)  194, 199. 
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If,  subsequent  to  the  original  wrongful  or  negligent 
act,  a  new  cause  has  intervened,  and  one  not  ordinarily 
to  be  expected  to  flow  from  the  act  of  the  first  wrong- 
doer, or  which  is  sufficient  to  stand  of  itself  as  the  cause 
of  an  injury,  the  former  must  be  con^dered  aa  too  re- 
mote.* 

Where  a  building  company  fuled  to  maintain  a  scaf- 
fold at  a  part  of  a  building  in  process  of  construction, 
the  wall  of  which  at  which  place  had  been  completed  for 
a  time,  it  was  held  not  to  be  liable  to  a  person  injured  by 
the  fall  of  a  brick  from  the  cornice,  pushed  off  by  an 
intruder  or  unauthorized  employe."  And  where  a  rail- 
road had  stored,  in  violation  of  a  statute,  oil  on  its  plat- 
form, and  a  person  coming  to  use  the  platform  dropped 
a  match,  thereby  cauidng  the  oil  to  ignite  and  injure  the 
plaintiff,  it  was  held  not  to  be  liable  for  the  injury.*" 

Sec.  401-19.  SAME  SUBJECT— BURDEN  OF 
PROOF  ON  PLAINTIFF  TO  SHOW  THE  ACT 
OR  NEGLIGENCE  OF  THE  WRONGDOER 
TO  HAVE  BEEN  THE  PROXIMATE  CAUSE 
OF  THE  INJURY.— As  proximate  cause  is  one  of 
the  elements  of  the  right  of  action  against  the  defendant, 
it  devolves  upon  the  plaintiff  to  allege  and  prove  the  in- 
jury complained  of  to  have  been  the  result  of  the  wrong- 

*  Texas,  etc.,  R.  Co.  v.  Doherty,  i  Tex.  App.  iiSl ;  Mahogany 
T.  Ward,  16  R.  I-  479;  Carter  t.  Towne,  108  Mass.  607;  Gal- 
veston, etc.,  R.  Co.  T.  Chambers,  7d  Tex.  296. 

*  Mayer  t.  Tbompson-Hutchinson  B.  Co.,  116  Ala.  634. 

'"  Stone  y.  Boston,  etc.,  R.  R.  Co.,  171  Mass  536.  This  case 
is  criticized  by  Prof.  Thompson  as  being  contrary  to  the  general 
principles  established  in  such  cases.    Neg.  Sec.  61. 
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ful  act  of  defendant.  The  burden  is  on  the  plaintiff  to 
show  hy  competent  and  sufficient  evidence  that  the  negli- 
gence pf  defendant  was  the  proximate  cause  of  the  in- 

Sec.  401-20.  SAME  SUBJECT  —  PROXI- 
MATE CAUSE  A  MIXED  QUESTION  OF 
LAW  AND  FACT  TO  BE   SUBMITTED   TO 

THE  JURY.— Usually  the  question  of  proximate 
cause  is  for  the  jury  upon  the  facts,  and  under  the  direc- 
tion of  the  court.  Again,  it  is  said  to  be  a  mixed  ques- 
tion of  law  and  fact  for  the  jury  under  the  instructions 
of  the  ocurt  If  the  facts  are  plain  or  xmdisputed,  it  may 
become  the  duty  of  the  court  to  determine  the  question 
of  proximate  cause  as  a  matter  of  law.^ 

Sec.  401-21.  SAME  SUBJECT— PROXIMATE 
CAUSE  IN  CASES  OF  DIRECT  TRES- 
PASS.— The  rule  in  regard  to  proximate  cause  is  qual- 
ified in  cases  where  tiie  injury  complained  of  is  a  di- 
rect trespass  or  wilful  and  unlawfid  act.  In  these  cases 
it  is  said  that  the  defendant  is  liable  for  any  consequences 
that  may  flow  from  his  act  as  the  proximate  cause  there- 
of, whether  he  could  foresee  or  anticipate  it  or  not  In 
such  cases  the  law  intends  that  he  knows  the  necessaiy 
consequences  of  his  act." 

'  Cox  V.  Chicago,  etc.,  R.  K.  Co.,  10«  la.  711;  Kelsey  v. 
Jewett,  28  Htm  51 ;  Larson  v.  St.  Paul  R.  R.  Co.,  43  Minn. 
488. 

=  Ehrgot  v.  Mayor,  etc,  96  N.  Y.  264 ;  Eamea  t.  Texas  R.  R. 
Co.,  68  Tex.  660;  Meyer  v.  Butterodt,  146  lU.  181 ;  Hoag  v. 
Lake  Shore,  etc,  R.  R.  Co.,  85  Pa.  St  293. 

>  Drum  V.  Miller,  130  N.  C.  204,  102  Am.  St  Rep.  S28; 
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Sec.  401-22.  SAME  SUBJECT— SUMMARY 
OF  PRINCIPLES.— In  connection  with  proximate 
cause,  the  four  foUowing  propositicnis  are  laid  down  by 
Judge  Cooley,  which  we  quote: 

"1.  In  the  case  of  any  distinct  legtd  wrong,  which 
in  itself  constitutes  an  invasion  of  the  right  of  another, 
the  law  will  presume  that  some  damage  follows  as  a  nat- 
ural, necessary  and  proximate  result.  Here  the  wrong 
itself  fixes  the  right  of  action;  we  need  not  go  further 
to  show  a  ri^t  of  recovery,  though  the  extent  of  the  re- 
coveiy  may  depend  upcm  liie  evidence, 

*^.  When  the  act  or  omission  compluned  of  is  not 
in  itself  a  distinct  wrong,  and  can  only  become  a 
wrcBig  to  any  particular  through  injurious  consequences 
resulting  therefrom,  this  consequence  must  not  only  be 
shown,  but  it  must  be  so  connected  by  averment  and  evi- 
dence with  the  act  or  omission  as  to  appear  to  have  re- 
sulted therefrom  according  to  the  ordinary  course  of 
events,  and  as  a  proximate  result  of  a  sufficient  cause. 

"8.  If  the  original  act  was  wrongful,  and  would  nat- 
urally, according  to  the  ordinary  course  of  events,  prove 
injurious  to  some  other  person  or  persons,  and  does  actu- 
ally result  in  injury  through  the  intervention  of  other 
causes  which  are  not  wrongful,  the  injury  shall  be  re- 
ferred to  \he  wrongful  cause,  passing  by  those  whidi  are 
innocent.  But  if  the  ori^nal  wrong  only  becomes  in- 
jurious in  consequence  of  the  intervention  of  some  dis- 

Schumaker  v.  St.  Paul,  etc.,  R.  R.  Co.,  46  Minn.  S9, 12 1»  R.  A. 
«57i  Clifford  v.  Denver,  etc.,  R.  R.  Co.,  9  Col.  833. 
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tinct  wrongful  act  or  omission  by  anotiier,  the  injury 
shdl  be  imputed  to  the  last  wrong  as  the  proximate 
cause,  and  not  to  that  which  was  more  remote. 

"4.  That  if  the  damage  has  resulted  directly  from 
concurrent  wrongful  acts  or  neglects  of  two  persons, 
each  of  these  acts  may  be  counted  on  as  the  wrongful 
cause,  and  the  parties  held  responsible,  either  jointly  or 
severally,  for  the  injury."* 

Sec.  401-28.  INJURIES  WITHOUT  LEGAL 
lalABlLny— DAMNUM  ABSQUE  INJURIA, 
— Not  every  injury  causing  damage  to  a  person  gives 
rise  to  a  cause  of  action,  as  the  damage  may  be  the  result 
of  inevitable -accident,  or  may  arise  from  an  act  of  an- 
oUieT  which  such  other  has  a  perfect  legal  right  to  do, 
and  for  which,  though  there  is  damage  and  an  injury 
there  can  be  no  right  of  action.  These  injuries  are 
classed  as  being  damnum  absque  injuria,  that  is,  the  act 
does  not  amount  to  a  legal  wrong,  or  injuriaj  in  the  sense 
of  a  fault  or  thing  amiss.  It  is  said,  "For  a  mere  acci- 
dent, unmixed  with  negligence  or  fault  on  the  part  of 
the  person  to  whom  it  is  attributed,  no  action  will  lie.  An 
accident,  then,  which  furnishes  no  cause  of  action,  is  an 
inevitable  occurrence,  not  to  be  foreseen  and  prevented 

*  Cooley  OD  Torts,  74,  TS,  76  and  89.  See  also,  Colorado 
Mortgage  &  Invest.  Co.  v.  Rees,  SI  Col.  436,  where  it  ia  stated 
that,  "It  is  well  settled  that  where  an  injury  is  the  result  of  the 
combined  negligence  of  the  defendant  and  the  negligent  or 
wrongful  act  of  a  third  person,  for  whose  act  neither  the  plain- 
tiff nor  tiie  defendant  is  responsible,  the  defendant  is  liable, 
when  the  injury  would  not  have  happened  except  for  his  negli- 
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by  vigilance,  care  and  attention,  and  not  occasioned  or 
contributed  to,  in  any  manner,  by  the  act  or  omission  of 
the  company,  its  agents,  employees  or  servMits."' 
Where  the  injury  is  the  ccnnbined  result  of  the  negli- 
gence of  the  defendant  and  an  acddent  for  which  neither 
plaintiff  nor  defendant  is  responsible,  the  defendant  must 
pay  damages,  unless  the  injury  would  have  happened  if 
he  had  not  been  negligent;  but  where  the  negligent  act 
of  the  defendant  combines  with  an  event  of  an  extraor- 
dinary nature,  or  act  of  God,  the  defendant  will  not  be 
liable  unless  his  negligence  would  have  produced  the  in- 
jury had  not  the  extraordinary  drcumstanoe  super- 
vened.' 

=  Washington,  etc.,  Turnpike  Co.  v.  Case,  80  Md.  86.  lUus- 
trations  of  this  principle:  The  Howing  down  of  a  signboard 
on  defendant's  land  one  hundred  feet  from  road,  fri^tening  a 
horse  and  injuring  plaintiff,  held,  an  accident,  no  recover;. 
O'Sullivan  v.  Knox,  81  App.  Div.  438,  80  N.  Y.  S.  848..  A  serr- 
ant  in  defendant's  restaurant  took  up  a  burning  lamp  to  remove 
it,  his  clothing  having  cau^t  fire,  he  threw  the  lamp  towards  the 
door,  when  it  exploded  and  injured  a  customer,  held,  an  unfore- 
seen accident.  Donohue  v.  Kelle;,  181  Pa.  St.  9S  See,  also. 
Creamer  v.  McXlvain  89  Md.  843 ;  WaH  v.  Litt,  195  Pa.  St  875 ; 
Blythe  V.  Denver,  etc.,  R.  R.  Co.,  15  Col.  883;  Richards  v. 
Rough,  53  Mich.  SIS.  Where  a  person  fired  a  pistol  in  self- 
defense  at  an  assailant,  and  hit  a  third  pers<Hi,  he  was  not  held 
liable  for  the  injury.  Morris  v.  Piatt,  32  Conn.  75.  So  the 
damages  caused  by  extraordinary  storms  or  floods  fall  under  this 
principle.    See,  Brown  v.  Boom  Co.,  109  Pa.  St  57. 

'  Grimes  v.  Louisville,  etc.,  R.  R.  Co.,  S  led.  App.  673;  Hunt 
V.  Pownal,  9  Vt.  411.  So  where  a  horse  on  a  ferry  boat  became 
frightened  by  the  whistle  of  a  tug  near  by,  and  threw  himself 
against  a  defective  guard  rail,  which  broke,  and  the  horse  fell 
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It  is  also  held  that  where  iJie  extraordinary  occur- 
rence, act  of  God,  or  via  major,  as  it  is  variously  called, 
ooncuis  with  the  negligoice  of  the  defendant  in  produc- 
ing a  catastrophe,  liie  defendant  will  be  liable  provided 
be  might  have  foreseen  the  catastrophe  and  provided 
against  it,  as  here  he  has  not  exercised  the  degree  of  care 
which  the  law  requires  of  him  under  the  circumstances^ 

Where  the  aUeged  injury  arises  from  the  exercise  of  a 
lawful  ri^t  on  the  part  of  another,  no  recovery  can  be 
had,  though  the  party  knows  the  injury  will  result,  and 
could  have  avoided  it,  or  even  if  he  does  the  act  with  a 

overixurd  and  was  drowned.  Here  it  was  held  that  the  owner  of 
the  ferry  boat  was  liable,  aa  if  the  railing  had  not  been  defective 
the  hone  would  not  have  fallen  overboard.  Sturgis  v.  Kountz, 
160  Fa.  St.  868.  But  where  b;  reason  of  a  lame  horse  the  trip  of 
a  canal  boat  was  delayed,  and  goods  of  plaintiff  shipped  on  the 
boat  were  injured  by  an  extraordinary  storm,  which  would  have 
been  avoided  if  the  delay  bad  not  occurred,  it  was  held,  that  "the 
act  of  God,"  was  the  approximate  cause  of  the  injury,  and  not 
the  negligence  of  the  defendant,  as  he  could  not  foresee  such 
an  event,  and  the  delay  might  have  kept  the  boat  out  of  the 
flood  aa  well  as  got  it  into  it.  Gleeson  v.  Va.  Midland  R.  R.  Co.,  . 
6  Mackey,  (D.  C.)  356.  Where  a  flood  ho  great  that  the 
company  could  not  have  been  expected  to  foresee  it,  washes  out 
a  culvert  and  does  damage,  it  was  held:  1.  That  the  catas- 
trophe was  to  be  ascribed  to  the  act  of  God,  and  not  to  the  act 
of  the  railroad  company.  2.  The  Railroad  company  had  not 
been  negligent,  as  it  is  only  the  usual  and  customary,  and  not  the 
extraordinary  and  unusual  events  that  have  to  be  guarded 
against.    Coleman  v.  Kansas,  Etc.  R.  R.  Co.,  S6  Mo.  App.  476. 

'  Michaels  v.  New  York  C.  R.  R.  Co.,  30  N.  Y.  564;  Clark 
V.  Padf.  R.  R.  Co.,  89  Mo.  184;  Rodgers  v.  Central  Pac.  R.  R. 
Co.,  67  Cat  607. 
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spiteful  motive.  One  has  a  right  to  use  bis  own  prop- 
erty, in  any  way  he  sees  fit,  and  the  fact  that  his  lawful 
use  of  it  injures  another  cannot  be  made  the  basis  of  an 
action  for  dunages.  The  question  is  often  raised  in  the 
case  of  the  location  of  fences  and  out  buildings,  and 
unless  the  defendant's  act  is  so  out  of  reason  as  to  be 
deemed  to  constitute  a  nuisance  he  is  immune  from  legal 
action." 

Sec.  401-24.  CONCERNING  THE  PAKTIES 
RESPONSIBLE  FOR  TORTS.— In  determining 
who  are,  and  ^o  are  not,  liable  for  the  commission  of 
tortious  acts,  the  rules  of  law  governing  civil  liability  in 
cases  of  contract  do  not  always  apply,  in  sudi  cases  the 
contract  being  founded  upon  the  mutual  assent  or  agree- 
ment  of  the  parties,  justice  dictates  that  the  parties 
should  be  upon  some  plane  of  equality  as  regards  age 
and  mental  qualifications,  hence  the  rule  of  law  which 
exempts  an  infant  under  the  age  of  twenty-(me  years 
from  all  contracts  except  those  for  necesBaries,  at  his 
election,  and  protects  an  imbecile  and  the  like  incom- 
petent person  from  the  evil  consequences  of  a  contract 
But  in  the  case  of  the  commissicHi  of  a  wrmgful  act 

'  That  which  is  right  and  lawful  for  one  man  to  do  can  not 
furnish  the  foundation  of  an  action  in  favor  of  another.  Cooley 
on  Torts,  93;  Aldred's  Case,  9  Co.  88;  Heywood  v.  Tilkon,  75 
Me.  ««5;  Penn.  Coal  Co.  v.  Sanderson,  119  Pa.  St.  126;  Stcveu- 
son  IF.  Newnham,  13  C.  B.  886 ;  Bojsen  v.  Thorn,  98  CaL  878. 
Whitlock  T.  Uhle,  75  Conn.  4*8;  Kuzniak  v.  Kozminskj,  107 
Mich.  444.  But  see,  Burke  v.  Smith,  69  Midi.  380 ;  HoUenbeck 
V.  Ristine,  105  Is.  488. 
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or  tort,  this  reasoning  does  not  apply,  and  as  said  by 

Judge  Cooley: 

"In  detemuDing  whether  there  shall  be  civil  re- 
sponsibility for  wrongs  suffered,  a  standpoint  alto- 
gether different  is  occupied.  A  wrong  is  an  invasion 
of  right,  to  the  damage  of  the  party  who  suffers 
it.  It  consists  in  the  injury  done,  imd  not  com- 
monly in  the  purpose,  or  mental  or  physical  ca- 
pacily  of  the  person  or  agent  doing  it.  It  may  or 
may  not  have  been  one  with  bad  motive;  the  ques- 
tion of  motive  is  usually  a  question  of  aggravation 
<Hily.  Th^efore  the  law,  in  giving  redress,  has  in 
view  the  case  of  the  party  injured,  and  the  extent 
of  his  injury,  tmd  makes  what  he  suffers  the  meas- 
ure of  compensation.  A  blow  by  a  youth  of 
ei^teen  may  inflict  as  serious  an  injury  as  a  blow 
by  a  man  of  mature  years,  and  the  torch  of  a  diild 
may  destroy  a  house  as  effectually  as  though  ap- 
plied on  the  twenty-first  birthday  instead  of  the 
tenth.  If,  therefore,  redress  is  the  object  of  the 
law,  the  party  should  have  the  same  redress  in  the 
oae  case  as  is  provided  for  him  in  the  other.  Nei- 
ther is  it  now  the  protection  to  society  that  is  sought, 
except  as  any  enforcement  of  just  laws  tends  inci- 
dentally to  its  protection.  There  is  ccmsequently 
DO  anomaly  in  compelling  one  who  is  not  chargeable 
with  wrong  intent  to  make  compensation  for  an 
injury  conuuitted  by  him;  for,  as  is  said  in  an  early 
case,  'the  reason  is,  because  he  that  is  damaged 
ought  to  be  recompensed.'  "• 
Sec.   401-25.    SAME   SUBJECT— LIABILITY 

OF  INFANTS  FOR  THEIR  TORTS.— From  the 

"Coolej  on  Torta,  114;  I^ombert  v.  Bersey,  Ld.  Rayni.  421. 
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reasoning  stated  in  the  last  paragraph  the  general  rule 
is,  that  infants  are  responsible  equally  with  adults  for 
all  wrongs  and  trespasses  conunitted  by  them,  which  are 
independent  of  contract  relations  between  them  and  the 
person  injured,  and  except  in  cases  where  malice  enters 
as  a  necessary  ingredient  in  the  wrong,  in  such  cases 
they  may  or  may  not  be  liable,  according  to  the  cir- 
cumstances whidi  show  whether  or  not  the  infant  has 
attained  suffident  age  to  justify  the  imputation  of 
maUce.^*^  So  where  a  boy  of  six  broke  and  entered  the 
plaintiff's  premises  and  damaged  his  shrubbery  and 
flowers,  he  was  held  liable,  as  there  was  no  question  of 
intent.' 

"All  general  statements  that  an  infant  is  responsible 
like  any  other  person  for  his  torts  are  to  be  received 
with  the  qualification  that  the  tort  must  not  become 
involving  an  element  which  in  his  particular  case  must 
be  wanting.  If  a  diild  of  less  than  seven  years  of  age 
cannot  be  held  responsible  for  a  larceny  because  of  de- 
fect of  understanding  and  incapacity  to  harbor  a  felo- 
nious intent,  it  would  seem  preposterous  to  hold  him 
responsible  for  a  slander,  the  moral  quality  of  whidi  he 
would  be  much  less  hkely  to  appreciate,  and  injury 
from  which  must  be  purely  imaginary."*    So  in  torts 

>°  Neal  T.  Gillett,  23  Conn.  497 ;  Bumard  v.  Haggis,  14  C.  B. 
(N.  S.)  45;  Hartfield  v.  Roper,  21  Wend.  620;  Fry  v.  Leslie, 
87  Va.  269. 

>  Huchting  v.  Engel,  17  Wis.  230,  84  Am.  Dec.  741 ;  School 
Dirt.  V.  BregdoD,  23  N.  H.  507;  Baxter  v.  Bush,  29  Vt  465; 
Marshall  t.  Wing,  50  Me.  63. 

'  Cooley  OIL  Torts,  121. 
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springing  from  negligence,  the  infant's  capacity  and 
maturity  are  important  as  regards  the  degree  of  care 
he  would  be  obliged  to  use,  and  as  respects  the  contribu- 
tory negligence  of  the  party  injured  by  him. 

An  infant  is  not  to  be  excused  from  answering  for 
his  torts  to  the  party  injured,  by  the  fact  that  the  act 
was  (x>mmanded  or  advised  by  one  in  a  position  of  influ- 
ence or  authority  over  him,  though  this  would  excuse 
him  in  some  cases  from  criminal  prosecution.'  Neither 
is  a  parent  liable  for  the  acts  of  his  child  because  of  the 
relation,  and  in  order  to  charge  a  father  or  other  per- 
son having  authority  over  an  infant  with  the  latter's 
torts,  or  wilful  or  malicious  acts,  it  is  necessary  to  show 
that  the  parent  directed  or  ratified  the  act,  or  took  the 
benefit  of  the  same  as  the  act  of  a  servant.*  And  there 
is  no  general  presumption  that  the  child  is  acting  a5 
the  servant  of  the  father,  though  such  a  presumption 
may  arise  where  the  child  is  living  with  the  father  and 
using  bis  team." 

Generally,  where  the  wrong  or  injury  is  the  result  of 
negligence  or  active  wrongdoing,  or  even  wilful  fraud, 
the  infant  is  not  Uable  if  the  form  of  the  action  presup- 
poses a  contract,  or  it  grew  out  of  a  contract.  So  where 
the  substantial  ground  of  the  action  rests  on  promises, 
the  plaintiff  cannot,  by  changing  the  form  of  the  action, 

»  Scott  T.  Watwn,  46  Me.  868;  Wilson  v.  GarranJ,  59  DL 
61 ;  Humphrey  v.  Douglass,  10  Vt.  71. 

*  Coolej  on  TorU,  182;  Shockley  v.  Shephcre,  9  Houst  271; 
Smith  T.  Davenport,  45  Kan.  423. 

"  Schoefcr  v.  Osterbrink,  ffT  Wis.  495 ;  Kumber  v.  Gilham, 
108  Wis.  812. 
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render  a  person  liable  who  would  not  have  been  liable 
on  his  promise  on  account  of  infancy.^  For  negligence 
in  the  performance  of  a  contract  the  infant  is  not  liable, 
the  test  of  an  action  eof-deUcto  is  whether  it  can  be  made 
out  without  taking  notice  of  the  contract.^ 

There  is  a  conflict  of  authority  as  to  whether  an  in- 
fimt  is  liable  in  tort  for  falsely  representing  himself 
of  full  age,  and  thereby  securing  another  to  contract 
with  him  to  his  prejudice.  In  England  the  rule  is  that 
he  is  not  liable,  and  this  is  followed  by  some  cases  in 
this  country.*  But  many  other  cases  hold  to  the  con- 
trary that  the  infant  is  liable  under  such  conditions' 

°  Green  y.  Greenbank,  2  Manb,  485 ;  Gikon  v.  Spear,  38  Vt 
Sll. 

'  Lowery  v.  Cate,  108  Teon.  fi4,  57  L.  R.  A.  678;  Caswell 
T.  Parker,  96  Me.  S9.  In  the  last  case  the  court  says ;  *'It  u 
a  genera]  rule  that  when  the  substantial  ground  of  action  is  con- 
tract, a  party  cannot,  by  declaring  in  tort,  make  the  infant  liable 
when  he  would  not  have  been  in  an  action  of  contract.  The 
form  of  the  action  does  not  determine  their  liability,  and  they 
cannot  be  made  liable  when  the  cause  of  action  arises  from  a 
contract,  although  the  form  is  ex  delicto."  But  in  several  cases 
infants  have  been  held  liable  for  departing  from  the  bailmoit 
contract,  as  where  a  borse  was  hired  to  go  to  one  place,  and  then 
wrongfully  driven  to  another  and  thereby  injured.  TTiese  ac- 
tions are  claimed  to  be  founded  on  the  conversion  and  not  on  the 
contraa.  Hall  v.  Corcoran,  107  Mass.  261 ;  Oiurchill  v.  White, 
68  Neb.  22 ;  Homer  v.  Thwing,  S  Pick.  492.  Contra,  Wilt  v. 
Welsh,  6  Watts  (Pa.)  9. 

*  Johnson  v.  Pye,  1  Lev.  169;  Livingston  v.  Cox,  6  Pa.  St. 
860;  Carpenter  v.  Carpenter,  46  Ind.  14^;  Slayton  v.  Barry, 
176  Mass.  618 ;  Nash  v.  Jewett,  61  Vt.  601 ;  N.  Y.  B.  &  L.  Co. 
T.  Fisher,  23  App.  DIv.  863,  48  N.  Y.  S.  162. 

*  Frits  V.  Hall,  9  N.  H.  441 ;  Rice  v.  Boyer,  108  Ind.  47t; 
64  N.  Y.  249. 
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An  infant  is  not  liable  to  an  action  for  the  negligent 
acts  of  those  employed  by  him,  as  the  doctrine  of  re- 
spondeat mperior  rests  upon  the  relation  of  master  and 
servant,  which  is  a  contract  relation  express  or  implied, 
and  for  sudi  matters  he  is  not  liable."* 

Sec.  401-26.  SAME  SUBJECT— LIABILITY 
OF  PERSONS  NON-COMPOS  MENTIS  FOR 
TORTS. — By  a  parity  of  reasoning  as  in  the  case  of 
infants,  persons  suffering  from  mental  incompetency 
are  yet  held  liable  for  their  positive  wrongs  whereby 
injury  is  suffered  by  another.  The  principle  being  that 
as  damage  has  been  done,  it  should  properly  fall  upon 
the  estate  of  him  who  caused  it  rather  than  upon  one 
who  was  entirely  innocent,  and  the  question  of  intent 
is  not  important,  the  matter  being  simply  a  question  of 
proper  redress  for  an  injury  suffered.  Of  course,  the 
intent  being  absent  in  wrongs  by  persons  of  unsound 
mind,  they  could  not  be  held  to  answer  criminally,  or 
be  subject  to  exemplary  damages.  In  one  case  it  is 
thus  reasoned: 

"There  is  to  be  seen  an  appearance  of  hardship 
in  compelling  one  to  respond  for  that  which  he  is 
unable  to  avoid  for  want  of  the  control  of  reason. 
But  the  question  of  liability  in  these  cases  is  one 
of  public  policy.  If  an  insane  person  is  not  held 
liable  for  his  torts,  those  interested  in  his  estate,  as 

'**  Coole;  on  Torts,  128 ;  Bobbins  t.  Mount,  4  Robt.  66S,  SS 
How.  Fr.  SI;  Bumhom  v.  Seavems,  101  Mass.  S60.  See  also 
the  subject  of  "Infancy,**  in  Vol.  3,  Chadman's  Cyclopedia  of 
Law. 
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relatives  or  otherwise,  might  not  have  a  sufficient 
motive  to  so  take  care  of  him  as  to  deprive  him  of 
opportunities  for  inflicting  injuries  upon  others. 
There  is  more  injustice  in  denying  to  the  injured 
party  the  recovery  of  danuges  for  the  wrong  suf- 
fered by  him  than  there  is  in  calling  upon  the  rela- 
tives or  friends  of  the  lunatic  to  pay  the  expenses 
of  his  confinement,  if  he  has  an  estate  ample  enough 
for  that  purpose."^ 

But  the  rule  of  liability  in  such  cases  Is  limited  in 
cases  where  malice  is  an  express  or  necessary  part  of  tlie 
wrong  done,  as  here  the  mental  incompetency  of  the 
defendant  will  negative  the  actual  or  implied  existence 
of  malice.' 

Akin  to  mental  incompetency  is  the  condition  of  in- 
toxication, and  for  acts  of  negligence  or  actual  wrong- 
doing while  in  this  condition  a  person  is  not  to  be  ex- 
cused. And  this  is  true,  even  though  the  tortious  action 
includes  the  element  of  malice.' 

So  one  cannot  excuse  his  active  wrongdoing  or  torts 

'  Mclntjre  V.  Sholty,  121  HI.  660,  666;  Cross  v.  Kent,  32 
Md.  681 ;  WiUiams  v.  Hays,  14S  N.  Y.  442;  Morain  t.  Devlm, 
132  Mass.  87. 

-  Krom  V.  Schoonmaker,  S  Barb.  660 ;  Gates  v.  Meredith,  7 
Ind.  440;  Irvine  v.  Gibeon,  117  Ky.  306.  In  tbe  last  two  cases 
it  is  held  that  an  action  will  not  lie  against  an  insane  person  for 
slander,  as  this  action  sounds  in  malice,  and  the  lunatic  could  not 
be  guilty  of  malice. 

»  Reed  V.  Harper,  25  la.  87;  St.  Ores  t.  McGIashen,  74  Cal. 
148.  But  see,  Gates  T.  Meredith,  7  Ind.  440,  where  insanity 
caused  by  drunkenness  was  held  to  be  an  excuse  for  slander. 
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t^  showing  that  he  was  under  duress  in  committing 
them.* 

Sec.  401-27.  SAME  SUBJECT  —  LIABILITY 
OF  MARRIED  WOMEN  FOR  THEIR  TORTS. 
— Under  the  rules  of  the  common  law  the  wife  was 
so  far  presumed  to  be  under  the  control  of  her  husband, 
or  to  have  her  identity  as  a  person  so  merged  in  his  as 
to  be  exempt  from  suit  for  her  torts  committed  jointly 
with  the  husband  or  in  his  presence.  So  that  in  such 
cases  the  action  would  be  against  the  husband  alone, 
unless  the  wife  survived  him,  in  which  case  it  might  be 
brought  against  her.    Bishop  states  the  rule  to  be: 

"That  when  the  husband  is  present  during  the 
commission  of  a  tort  by  the  wife,  whether  himself 
actually  participating  in  it  or  not,  prima  facie  the 
wrong  shall  be  deemed  his  alone;  but  both  in  civil 
and  criminal  causes  this  prima  facie  case  may  be 
rebutted,  and  each  of  the  two  may  be  deemed,  in 
law,  the  doer  of  the  wrong  the  same  as  though  they 
were  unmarried."" 

These  rules  of  the  common  law  are  greatly  modified 
in  many  jurisdictions  by  reason  of  the  enlarged  prop- 
erty rights  given  to  married  women  and  the  abrogation 

*  Waller  v.  Parker,  6  Cold.  476.  But  where  the  act  is  done 
by  the  authoritj  of  a  militar;  superior,  or  U  subsequently  rati- 
fted  by  the  goremment  or  sovereign  power  it  would  constitute 
a  defense.     See,  Mitchell  v.  Harmony,  13  How.  115. 

'  Law  of  Married  Women,  Vol.  *,  Sec.  258 ;  Ball  v.  Bennett, 
«1  Ind.  427;  Strouse  v.  LeifiF,  101  Ala.  483;  Henley  v.  Wilson, 
187  Cal.  278 ;  Hildreth  v.  Camp,  41  N.  J.  L.  306 ;  Holz  v.  Dick, 
42  Ohio  St.  23. 
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by  statute  of  many  of  the  f  onner  common  law  principles. 
Thus  it  is  said  by  the  Supreme  Court  of  Indiana: 

"Where  the  wrong  relates  to  the  use  or  man- 
agement of  their  separate  estates,  as  in  this  case, 
the  torts  of  married  women,  committed  by  the  vio- 
lation of  any  duly  imposed  upon  them  by  law  with 
respect  to  sudi  estates,  create  the  same  liability 
against  them  as  if  they  were  unmarried.  .  .  . 
Having  been  reheved  of  their  disabilities,  and  em- 
powered  to  own  and  ccmtrol  separate  estate  as 
femmea  sole,  they  take  the  right  with  all  its  inci- 
dents, and  must,  therefore,  like  dl  other  persons, 
use  their  property  with  due  regard  for  the  rights 
of  others."' 

So  where  the  husband  is  liable  for  the  torts  com- 
mitted by  his  wife,  the  liability  only  continues  during 
coverture,  and  teiminates  on  his  death  or  tiie  divorce  of 
the  parties.^ 

Sec.  401-28.  SAME  SUBJECT  — LIABILITY 
OF  CORPORATIONS  FOR  THEIR  TORTS.— 
In  the  commission  of  torts  and  their  responsibility 
therefor  a  corporation  is  governed  by  practically  the 
same  rules  as  an  individual.  They  cannot  excuse  their 
acts  of  wrongdoing  on  the  ground  of  their  being  for- 
eign to  the  purpose  of  their  creation,  or  under  the  doc- 
trine of  ultra  vires.  And  the  only  case  in  whidi  they 
are  exempt  is  where  their  agents  or  servEuits  cranmit 
a  wrong  or  breadi  of  duty  "which  from  its  nature  could 

<  Mayhew  t.  Burns,  103  Inet.  828,  837. 
'  Capel  v.  Powell,  17  C.  B.  N.  S.  743;  KoaminBkj  v.  Goldberg, 
44  Ark.  401. 
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not  be  imposed  upon  or  discharged  by  a  corporation." 
"The  rule  of  liability  embraces  not  only  the  negligence 
and  omissions  of  its  officers  and  agents  who  are  put  in 
churge  or  employed  in  the  corporate  business,  but  also 
all  tortious  acts  which  have  been  authorized  by  the  cor- 
poration, or  which  are  done  in  pursuance  of  any  general 
or  special  authority  to  act  in  its  behalf  on  the  subject 
to  which  they  relate,  or  wbkix  the  corporation  has  subse- 
quently ratified."* 

The  courts  incline  to  the  liberal  construction  of  cor- 
porate authority  when  the  question  of  its  proper  exercise 
by  its  officers,  agents  and  servants  is  in  question,  uid 
will  hold  the  corporation  liable  for  all  their  acts  within 
the  most  extensive  range  of  the  corporate  powers.  Thus 
a  corporation  has  been  held  hable  for  an  assaiilt  and 
battery  committed  by  one  of  its  agents  while  be  was 
performing  an  act  within  the  scope  of  his  authority, 

«  Cooley  on  Torta,  137 ;  Weckler  v.  Bank,  42  Md.  681 ;  Little 
Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.  110;  Nat.  Bank  v. 
Graham,  100  U.  S.  699-  So  where  a  corporation  assumes  to  do 
unauthorized  acts,  and  in  the  doing  of  them  commits  torts  it  is 
liable,  and  it  is  said  that  a  corporation  is  liable  for  the  conife- 
quenceg  of  tortious  acts  done  by  its  authority,  though  not  within 
the  scope  of  its  powers,  express,  implied  or  incidental.  Central 
R.  R.,  etc.,  Co.  V.  Smith,  76  Ala.  672.  Alexander  v.  Relfe,  74 
Mo.  495.  To  fix  the  liability  it  must  appear  that  the  officers 
were  expressly  authorized  to  do  the  act,  or  that  it  was  done  bona 
fide,  in  pursuance  of  a  general  authority,  in  relation  to  the  sub- 
ject of  it,  or  that  the  act  was  adopted  or  ratified  by  the  corpora- 
tion. Central  Ry.  Co.  T.  Brewster,  78  Md.  S94.  Kansas  L.  Co. 
T.  Bank.  S4  Kan.  686. 
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but  wron^uUy  and  with  excessive  force.'  Also  for  a 
libel,  published  by  its  authority  or  subsequently  ratified 
by  it."" 

A  corporation  has  also  been  held  liable  for  a  ma- 
licious prosecution,  false  imprisonment  and  for  fraud 
under  proper  drcumstances  whidi  showed  that  the  act 
had  been  done  with  its  authority  or  subsequently  ratified 
by  it.'  But  a  corporation  organized  and  conducted  for 
charitable  purposes  exclusively  is  held  not  to  be  liable 
for  the  negligence  or  wrongful  acts  of  its  agents  while 
discharging  their  duties.^ 

Pubhc  corporations,  though  arms  of  the  state  or 

»  Ranwden  v.  Boston,  etc.,  R.  R.  Co.,  104  Mass.  117 ;  Atlantic 
etc,  R.  R.  Co.  V.  Dunn,  19  CAao,  162 ;  Denver,  etc.,  Co.  v.  Hai^ 
ris,  122  U.  S.  597 ;  Dillingham  t.  RusseU,  73  Tex.  47,  3  L.  R. 
A.  684;  Central,  etc.,  Ry.  Co.  v.  Brown,  113  Ga.  414. 

^^  Fogg  T.  Boston,  et«.,  Ry.  Co.,  148  Mass.  813;  Minter  v. 
Bradstreet  Co.,  17*  Mo.  444 ;  Peterson  v.  Western  U.  TeL  Co., 
75  Minn.  868,  48  L.  R.  A.  631 ;  Sun  Life  Ins.  Co.  v.  Bailey,  101 
Va.  443.    Phila.,  etc.,  R.  R.  Co.  v.  Quiglej,  21  How.  202. 

'  Vance  t.  Erie  R.  R.  Co.,  32  N.  J.  384;  Boogher  v.  Life  Ass., 
75  Mo.  319;  Jordan  v.  R.  R.  Co.,  74  Ala.  86;  Penn.,  etc.,  Co. 
V.  Weddell,  100  Ind.  138 ;  Frost  v.  Domestic,  etc,  Co.,  133  Mass. 
563 ;  Bieswanger  v.  Bonding  Co.,  98  Md.  287 ;  Ranger  v.  Great 
Western  R.  R.  Co.,  6  H.  L.  Cas.  71 ;  N.  Y.,  etc.,  R.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30 ;  Am.  Nat  Bank  v.  Hammond,  25  Col. 
867. 

"  Heanis  v.  Waterbury  Hospital,  66  Conn.  98.  The  same 
rule  applies  to  societies  and  institutions  created  by  the  state  for 
public  purposes,  as  asylums,  agricultural  societies,  industrial 
schools,  and  the  like.  Overholser  v.  Home  for  Disabled  Soldiers, 
68  Ohio  St.  236;  Williamson  v.  Louisville  Ind.  School,  96  Ky. 
261 ;  Hem  v.  State  Ag.  Soc.,  91  la.  97;  White  v.  Insane  Hos- 
pital, 138  Ala.  479. 
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national  gOTemment,  are  liable  for  the  torts  of  their 
officers,  agents  and  serrants  in  the  same  nuumer  as  pri- 
Tate  corporations,  wh^i  the  wrong  done  is  within  the 
corporate  authority.' 

Sec.  401-29.  CONCEKNING  JOINT  WRONGS 
OR  TORTS. — A  joint  wrong  or  tort  is  one  in  which 
more  than  one  person  has  partidpated  in  the  wrong- 
doing and  has  thereby  become  liable  for  the  damage 
resulting.  'It  is  pointed  out  that  some  torts  are  in  their 
nature  individual,  while  others,  as  conspiracy,  are  joint, 
because  several  are  required  to  accomplish  them.*  In 
this  action  it  is  said  a  civil  action  cannot  be  brought 
unless  something  is  done  which,  without  the  conspiracy, 
would  give  a  right  of  action.  That  is,  the  damage  is  the 
gist  of  the  action  and  not  the  conspiracy,  and  the  con- 
spiracy having  been  formed  the  person  injured  has  a 
ri^t  of  action  against  all  persons  participating  in  the 
cc»ispiracy,  though  not  otherwise  connected  with  tiie 
wrong.  The  wrong  being  independent  of  the  conspir- 
acy, a  recovery  may  be  had  against  the  actual  partici- 
pants in  such  wrong  though  the  proof  of  the  conspiracy 
fails,  or  a  recovery  may  be  had  against  the  single  indi- 
vidual responsible  for  the  wrong." 

*  Horton  T.  Newell,  17  R.  I.  571 ;  Robertson  v.  Marion,  97 
ID.  App.  382. 

*  Coolej  on  Torts,  14a. 

»  Patten  v.  Gumej,  17  Mass.  186;  Lasher  v-  LIttell,  20«  HI. 
B51 ;  Buckley  v.  Mulville,  108  la.  602;  Laverty  v.  Van  ArsdaJe, 
65  Pa.  St.  607 ;  Kiroball  v.  Hannan,  34  Md.  407 ;  SereringhauB 
T.  Beckman,  9  bid.  App.  388.  The  conspiracy  need  not  be 
ihown  except  to  secure  a  j<»Dt  judgment;  Lubricatii^  Oil  Co. 
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The  fact  of  participation  may  be  established  in  various 
ways.  "One  may  plan,  another  may  procure  men  to 
execute,  others  may  be  the  actual  instruments  in  accom- 
plishing the  mischief,  but  the  legal  blame  will  rest  upon 
all  joint  actors."^  So  the  consenting  to  or  ratification 
of  what  has  been  done  by  others  may  make  one  a  par- 
ticipant.^ But  mere  silent  approval  of  an  unlawful  act, 
or  the  expression  of  gratification  that  it  has  been  accom- 
plished is  not  sufficient." 

In  order  to  adopt  or  ratify  the  action  of  a  wrong- 
doer so  as  to  become  liable  thereunder,  the  person  rati- 
fying must  have  had  some  interest  or  benefit  in  the 
original  act.  As  expressed  by  Lord  Coke,  the  princi- 
ple is: 

"He  that  agreeth  to  a  trespass  after  it  is  done 
is  no  trespasser,  unless  the  trespass  was  done  to  his 
use  or  for  his  benefit,  and  then  his  agreement  sub- 
sequent amounteth  to  a  commandment."  The  adop- 
tion must  be  clear  and  foimded  upon  a  full  knowl- 
edge of  the  tort  committed."'  "In  order  to  charge 
an  absent  party  with  the  onnmission  of  a  trespass, 
it  is  necessary  to  prove  something  more  than  the 
fact  that  he  in  some  way  received  the  fruits  of  the 

T.  SUndard  OU  Co.,  42  Hun,  158.  See  aUo,  Young  y.  Gonnlej, 
119  la.  546 ;  Brackett  v.  Griswold,  112  N.  Y.  454. 

«  Cooley  on  Torts,  145. 

^  Brannock  t.  Bouldin,  4  Ired.  61 ;  Hubbard,  v.  Hunt,  41  Vt. 
S76;  Blue  T.  Christ,  4  HI.  App.  S51 ;  Cooper  t.  Johnson,  81  Mo. 
489. 

"  4  Inst.  S17 ;  Beveridge  t.  Rawson,  61  m.  504 ;  Rubso  v. 
Maresca,  72  Conn.  51. 

»  Tucker  v.  Jerris,  75  Me.  184. 
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trespass.    There  must  be  evidence  of  a  sdenter — 
evidence  tending  to  show  that  he  received  the  fruits 
of  the  trespass  with  a  guilty  knowledge — with  the 
knowledge  that  they  had  been  procured  from  the 
land  of  another  by  a  trespass.'*"* 
Sec.  401-80.    SAME   SUBJECT-^OINT  LIA- 
BILITY OF  OFFICER  AND  PARTY  TO  SUIT. 
— A  puiy  to  a  suit  is  regarded  as  directing  all  that  the 
offico*  is  required  to  do  by  the  writ  or  process,  but  if  the 
process  is  legal  it  protects  both  officer  and  party  from  lia- 
bility under  it.    The  party  is  not  responsible  for  any- 
thing the  officer  may  do  which  is  e  departure  from  the 
writ,  unless  he  advises  or  assists  therein,  and  his  mere 
opinion  that  the  steps  are  warranted  by  law  is  not  suffi- 
luent  to  make  him  liable.'     Some  cases  hold  that  the 
party  is  liable  if  he  knows  what  has  been  done  under  the 
writ,  and  approves  of  it  and  seeks  to  take  the  benefits 
from  such  action.'    Where  the  party  gives  the  officer 
a  bond  of  indemnity  against  the  consequences  of  ihe  ac- 
tion taken,  this  is  a  ratification  of  it.' 

So  an  attorney  acting  for  a  party  and  procuring  the 
writ  for  the  officer  to  execute  does  not  make  himself 

"  Holliday  t.  JacIuoD,  80  Mo.  App.  «68.  See  also.  Reed  v. 
Rich,  49  HI.  App.  it&ti  Benton  t.  Beattie,  68  Vt.  186. 

1  Hyde  v.  Cooper,  26  Vt.  852;  Michels  v.  StoA,  44  Mich.  8; 
ATerill  T.  Williams,  4  Denio,  896 ;  Coroer  v.  Mclntoeb,  48  Md. 
874. 

•Root  v.  Chandler,  10  Wend.  Ill;  Tompkina  v.  Haile,  8 
Wend.  406;  Leach  v.  Francis,  41  Vt  670;  Taylor  v.  Ryan,  16 
Neb.  578. 

»  Herring  t.  Hoppock,  16  N.  Y.  409;  Rice  v.  Wood,  61  Ark. 
448;  81  L.  R.  A.  609;  Knight  v.  Nebon,  117  Mass.  468. 
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liable  for  any  acts  of  the  t^cer  outside  of  the  command 
of  the  writ.  But  if  the  writ  is  illegal  then  the  attorney 
beoHnes  liable  as  a  joint  trespasser  with  the  officer  for 
the  acts  done  under  it.*  The  party  for  whom  he  acts 
is  also  identified  with  the  wrongful  act  under  an  illegal 
writ  so  as  to  become  hable  for  it  also,  otherwise  if  not 
consented  to,  or  authorized  by  him." 

When  the  writ  or  process  is  served  by  a  depuly,  the 
rule  is  that  the  officer  is  still  liable  for  all  illegal  acts  of 
the  deputy  done  under  color  of  his  appointment,  and  the 
deputy  is  also  personally  liable  to  the  person  injured  by 
sudi  acts.*  A  mere  neglect  or  nonfeasance  on  tiie 
part  of  the  deputy  m^es  the  officer  alone  liable  to  an  ac- 
tion.' 

Sec.  401-81.  SAME  SUBJECT-^GENEBAL 
RULE  OF  JOINT  LIABILITY  WHERE  THE 
WRONG  DONE  WAS  INTENDED.— Wher«  sev- 
eral persons  unite  in  doing  an  act,  intending  the  results, 
or  do  it  under  such  circumstances  that  they  will  be  held 
to  have  intended  the  results,  they  are  each  held  liable  to 
the  full  extent  of  the  injury  done.    The  reason  being 

*  Johnson  t.  Bouton,  35  Neb.  898;  Burnap  v.  Marsh,  13  HI. 
536;  SeatoR  t.  Cordray,  Wright,  (Ohio),  102;  Adams  v.  Free- 
man, 9  Johns.  118. 

"  Barker  v.  Braham,  S  Wils.  868;  Foster  t.  Wfley,  «7  Mich. 
214;  ShattucL  t.  Bill,  143  Mass.  66;  Welsh  v.  Cochran,  69  N. 

y.  181. 

"  Whitney  t.  Farrar,  61  Me.  418 ;  Cose  t.  Hulsebush,  122  Ala. 
212 ;  Elwdl  T.  Reynolds,  6  Kan.  App.  645. 

'  Buck  V.  Ashley,  87  Vt.  475 ;  Camenm  t.  B«jnolds,  Cowp. 
408;  Norton  v.  Nje,  56  Me.  211 ;  Rider  v.  Chick,  69  N.  H.  50. 
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that  the  party  injured  has  not  assented  to  iheir  action,  as 
in  case  of  a  joint  contract,  but  has  suffered  injury  at  the 
hands  of  several  under  circumstances  whidi  would  hold 
any  of  the  persons  if  the  act  had  been  done  by  one,  and 
he  is  not  obliged  to  apportion  his  injury  between  the 
wrongdoers,  but  may  follow  his  remedy  in  liie  most  coti- 
venient  form,  or  in  whatever  way  it  may  appear  most  to 
his  interest  to  select.  So  if  one  of  the  wrongdoers  is 
sued,  he  cannot  compel  the  joining  of  the  othera,  or  com- 
plain if  part  are  sued  and  others  omitted.*  "What- 
ever may  have  been  liie  reason  for  proceeding  at  first 
against  less  than  the  whole,  it  is  conceded  on  all  sides  that 
a  previous  suit  against  one  or  more  is  no  bar  to  a  new 
suit  against  the  others,  even  though  Uie  first  suit  be  pend- 
ing, or  have  proceeded  to  judgment  when  the  second  is 
brought.  The  second  or  even  a  subsequent  suit  may  pro- 
ceed until  a  stage  has  been  reached  in  some  one  of  them 
at  which  the  plaintiff  is  deemed  in  law  to  have  either  re- 
-  ceived  satisfaction,  or  to  have  elected  to  rely  upon  one 
proceeding  for  bis  remedy  to  the  abandonment  of  the 
others.'**  So  when  separate  actions  are  brought  for  a 
joint  trespass,  plaintiff  can  recover  against  one  or  more 
though  others  be  acquitted  and  if  separate  judgments  be 
obtained  he  may  make  his  election  to  take  the  larger 

"Berkson  v.  Kansas,  etc.,  Co.,  144  Mo.  211;  Sharpe  v.  Will- 
iams, 41  Kan.  66;  West  Chi.  St.  Ry.  Co.  t.  Feldstein,  69  lU. 
App.  S6;  Vose  v.  Grant,  16  Mass.  606 ;  McMannus  v.  Lee,  43 
Mo.  306;  Wright  v.  Lathrop,  «  Ohio,  S3. 

'  Coolej  on  Torts,  167,  168;  San  Antonio  Gas  Co.  v.  Single- 
ton, S4  Tex.  Civ.  App.  841. 
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judgment  or  pursue  the  solvent  party,  but  when  the  elec- 
tion is  (Hice  made  he  is  conduded.  This  is  a  privilege  of 
which  he  cannot  be  deprived.  He  can  have  only  one 
satisfaction,  but  Hxe  judgment  satisfied  must  be  the  one 
he  has  elected  to  take." 

Just  when  the  plaintiff  will  be  presumed  to  have  made 
his  election  on  which  of  the  several  claims  or  judgments 
to  rely  so  as  to  bar  him  from  proceeding  on  any  of  the 
others  is  in  controversy.  The  New  York  rule  announced 
by  Justice  Kent  is  that  there  is  no  bar  to  the  proceedings 
or  on  any  of  the  judgment  until  satisfaction  is  received 
on  some  one  of  them,'  while  the  Bnglish  rule,  which  is 
followed  in  some  states,  is  to  the  effect  that  a  judgment 
in  a  suit  against  one  of  the  wrongdoers  is  a  bar  to  any 
further  action  against  the  others.'  Again,  it  is  held  in 
some  jurisdictions  that  if  an  execution  is  sued  out  on  a 
judgment  against  a  joint  trespasser  it  is  a  bar,  as  it 
shows  a  final  election,  so  that  the  others  would  be  dis- 
charged." But  a  satisfaction  of  one  judgment  does  not 
bar  the  collection  of  the  costs  in  the  others,  which  may  be 

'"  Power  V.  Baker,  27  Fed.  896 ;  Roodhouse  v.  Christian,  55 
III.  App.  107;  DuBoae  t.  Marx,  5S  Ala.  606.  In  the  last  cose  it 
was  held  he  could  bring  different  fomu  of  actions  against  the 
several  parties. 

'  LivingBtone  v.  Bishop,  1  Johns.  290 ;  Elliott  t.  Hayden,  104  ' 
Mass.  180 ;  Wright  v.  Lathrop,  2  Ohio,  SS ;  Gushing  v.  Heder^ 
man,  117  la.  697. 

•  Brown  v.  Wooten,  Cro.  Jac.  73 ;  Brinsmead  t.  Harrison,  L. 
R.  6,  C.  P.  584;  Wilkes  t.  Jackson,  2  H.  &  M.  S55;  Hunt  v. 
Bates,  7  R.  I.  217. 

'Fleming  v.  McDonald,  60  Ind.  278;  Page  t.  Freeman,  19 
Mo.  421 ;  Blann  v.  Crocheron,  20  Ala.  820. 
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enforced  by  execution.*  A  satisfaction  or  release  of  one 
is  a  release  of  all  the  joint  trespassers,  and  this  is  so  al- 
though the  release  expressly  stipulates  that  the  other  de- 
fendants shall  not  be  released." 

Sec.  401-82.  SAME  SUBJECT— GENERAL 
RULE  OF  LIABILITY  WHERE  THE  IN- 
JURY WAS  NOT  INTENDED.— Where  an  in- 
Jury  may  be  charged  to  several  persons  by  reason  of  the 
failure  to  observe  some  contractual  duty,  and  the  act  or 
omission  does  not  amount  to  a  positive  wrong,  only  the 
person  who  assumed  to  perform  the  duty  is  chargeable 
for  the  neglect.  Thus  in  the  case  of  a  common  carrier,  it 
is  usuaUy  the  servants  of  the  carrier  to  whose  neglect  the 
injury  is  attributable,  but  the  action  is  against  the  car- 
rier as  the  contractual  relation  is  with  him  alone."  Yet 
if  the  servant  does  a  positively  wrongful  act  he  becomes 
liable  to  the  party  injured  irrespective  of  contract.'  One 
may  become  responsible  personally,  or  jointly  with  his 

*  First  Nat.  Bank  v.  Piano  Co.  4fi  Ind.  5 ;  Ayer  v.  Aahmead, 
81  Conn.  447 ;  Breslin  v.  Peck,  38  Hun,  6SS. 

"  Chetwood  v.  Bank,  US  Cal.  414;  Ellu  v.  BItser,  2  Ohio,  89; 
Aldrich  T.  Parnell,  147  Maaa.  409 ;  Selther  t.  Phjla.  Trac.  Co., 
125  Fa.  St.  897;  Chicago,  Etc.,  R.  R.  Co.  v.  Hines,  8S  lU.  App. 
.  68.  In  the  last  case  it  was  held  that  a  mere  acceptance  of  money 
fr(Hn  a  joint  tort  feasor  will  not  discharge  the  others  if  there  is  no 
satisfaction  or  release.  See  also,  Chicago  t.  Babcock,  14S  HI. 
868. 

■  Cooley  on  Torts,  168;  Sheaim.  &  Redf.  on  Neg.  Sec  111; 
Richardson  v.  Kimh&ll,  28  Me.  463. 

'  Bumbam  v.  Grand  Trunk  R.  R.  Co.,  63  Me.  298 ;  Coleman 
T.  R.  R.  Co.,  106  Mass.  160;  Nolton  t.  R.  R.  Co.,  16  N.  Y. 
444;  CentnJ  of  Ga.  R.  R.  Co.  ▼.  Brown,  118  Ga.  414. 
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emplc^er,  where  he  has  failed  to  act  with  sudi  vigilance 
and  prudence  as  is  required  by  the  nature  and  responsi- 
bility of  the  position  he  holds.* 

Sec.  401-88.  SAME  SUBJECT— HOW  THE 
JOINT  LIABILITY  MAY  BE  DETERMINED. 
— One's  connection  with  a  tort  or  wrongful  act  in  con- 
nection with  others  is  established  in  the  same  way  as  his 
connection  with  it  would  be  established  if  he  alone  were 
responsible  for  its  commission;  he  may  have  an  actual 
hand  in  its  commission,  or  simply  direct  or  advise  the  act 
as  done  by  the  hand  of  another,  or  being  interested  in  the 
act  done,  subsequently  ratify  the  same.  As  stated  by  a 
Vermont  court," All  who  aid,  advise,  command  or  counte- 
nance theconmiission  of  a  tort  by  ano&er.orwho  approve 
of  it  after  it  is  done,  are  liable,  if  done  for  their  benefit, 
in  the  same  manner  as  if  they  had  done  the  act  witii  their 
own  h^ids;  and  proof  tbat  a  person  is  present  at  the 
commission  of  a  trespass  without  disapproving  or  ap- 
proving of  it,  is  evidence  from  which,  in  <»nnection  with 
other  circumstances,  it  is  competent  for  the  jury  to  infer 
that  he  assented  thereto,  lent  to  it  his  countenance,  and 
approved  it;  and  was  thereby  aiding  or  abetting  the 
same.*'*  So,  in  an  action  of  tort,  the  fact  that  one  acted 
as  agent  or  servant  or  at  tiie  request  of  another,  will  be 

"  HutchinsoD  T.  R.  R.  Co.,  6  Ezch.  343 ;  Johnson  v.  Barber, 
10  m.  425;  Carman  v.  R.  R.  Co.,  4  Ohio  St  899:  Bailey  v. 
Bailej,  61  Me.  361. 

0  Mack  V.  Kebey,  61  Vt  399;  Donavan  t.  Coal  Co.,  68  111. 
App.  689. 
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DO  defense;  neither  will  the  fact  that  he  is  acting  as  a 
trustee  or  public  officer.*** 

"In  respect  to  negligent  injuries,  there  is  considerable 
difference  of  opinion  as  to  what  constitutes  joint  liabil- 
ity. No  comprehensive  general  rule  can  be  formulated 
which  wUl  harmonize  all  the  authorities.  The  authorities 
are,  perhaps,  not  agreed  beyond  this,  that  where  two  or 
more  owe  to  another  a  common  duty  and  by  a  common 
neglect  of  that  duty  such  oUier  person  is  injured,  then 
there  is  a  joint  tort  witii  joint  and  several  liability.  The 
weight  of  authority  will,  we  think,  support  the  more 
general  proposition,  that,  where  the  negligences  of  two 
or  more  persons  concur  in  producing  a  single,  indivisible 
injury,  then  such  persons  are  jointly  and  severally  liable, 
although  there  was  no  common  duty,  common  design  or 
concert  of  action."*   ■ 

Again,  it  is  said:  "If  two  or  more  persons  owe  to 
uiofjier  the  same  duty,  and  by  their  common  neglect  of 
that  duty  he  is  injured,  doubtless  the  tort  is  joint,  and 

"*  Blue  V.  Briggs,  13  lad.  App.  105;  Bums  v.  Kirkpatrick, 
91  Mich.  S64 ;  Warder,  BushneU  &  Gleasner  Co. ,  v.  Harris,  81  la. 
158;  Allison  v.  Hobbs,  96  Me.  26;  Guilder  v.  ^blntts,  153  Ind. 
591. 

'  Cooley  on  Torts,  (2nd  ed.)  [166]  citing  Matthews  t.  Dela- 
ware, etc.,  R.  R.  Co.,  66  N.  J.  L.  84;  EUjot  v.  Field,  21  Colo. 
S78.  Generally,  where  a  person  has  received  injuries  in  a  colli- 
BiOD  between  the  trains  or  cars  of  two  different  companies,  and 
both  companies  are  shown  to  hare  been  negligent,  a  recovery  may 
be  had  against  them  both,  or  against  either.  Matthews  v.  Dela- 
ware, etc.,  B.  R.  Co.,  66  N.  J.  L.  84;  St.  Louis,  etc.,  R.  R.  Co. 
T.  Hopkins,  100  EL  App.  667 ;  Colegrove  v.  R.  B.  Co.,  20  N.  Y. 
40i. 
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upon  well  settled  principles,  each,  any  or  all  of  the  tort 
feasors  may  be  held.  But  when  each  of  two  or  more 
persons  owes  to  anoUier  a  separate  duty  which  each 
wrongfiUly  neglects  to  perform, then,  although  the  duties 
were  diverse  and  disconnected  and  the  negligence  of 
each  was  without  concert,  if  such  several  neglects  con- 
curred and  united  together  in  causing  injury,  the  tort  is 
equally  joint,  and  the  tort  feasors  are  subject  to  joint 
and  several  liability."'  So  where  two  persons  negli- 
gently passed  the  plaintiff  on  motorcycles,  one  on  eadi 
side,  frightening  his  horse  and  injuring  him,  both  were 
held  liable.*  And  where  two  separate  fires  were  set  by 
different  individuals,  whidi,  uniting,  destroyed  the  plain- 
tiff's property,  the  two  persons  were  held  to  be  jointly 
liable.*  But  where  the  dogs  of  different  ownCTS  unite  in 
doing  damage,  a  joint  action  against  the  owners  cannot 
be  maintained.'' 

A  servant  though  in  the  conduct  of  the  master's  busi- 
ness makes  himself  liable  jointly  with  the  master  for  his 
tortious  acts  committed  while  conducting  the  business. 
He  is  liable  for  the  wrongful  act  because  it  is  his  duty  to 
abstain  from  injuring  others,  the  master  is  liable  because 

"  Matthews  v.  Delaware,  Etc,  R.  R.  Co.,  66  K.  J.  L.  84. 

«  Corey  v.  HaTener,  182  Maw.  250. 

*  McClellan  t.  St  Paul,  etc.,  R.  R.  Co.,  68  Minn.  104. 

'  Nierenberg  t.  Wood,  69  N.  J.  L.  llS ;  Dyer  v.  Hutchins,  87 
Tenn.  108.  And  where  seyeral  persons  located  on  a  stream  of 
water,  each,  in  conducting  his  own  separate  business  contributed 
refuse  and  filth  to  the  stream,  it  was  held  that  they  were  not 
jointly  liable.  Qiipman  t.  Palmer,  Tt  N.  Y.  51 ;  Gallagher  v. 
Kemerer,  144  Pa.  St  609. 
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he  is  chargeable  with  the  servant's  acts  within  the  scope 
of  the  service  or  agen^,  and  they  are  both  liable  joint- 
ly because  the  relation  of  master  and  servant  identifies 
them  as  being  connected  with  the  wrongful  act."  So  the 
act  of  a  partner  in  connection  with  the  partnership  busi- 
ness resulting  in  injury,  diarges  all  of  tiie  partners 
jointly  and  severally  for  his  act,  except,  perhaps,  where 
the  same  is  malicious/ 

Sec  401-84.  SAME  SUBJECT— AS  A  GEN- 
ERAL RULE  THERE  IS  NO  LEGAL  RIGHT 
TO  CONTRIBUTION  AMONG  SEVERAL 
WRONGDOERS.— Though  the  party  injured  by  the 
joint  wrong  of  several  persons  may  single  out  one  par- 
ticular individual  and  hold  him  responsible  for  all  the 
damage  sustained,  it  does  not  follow  that  this  individual 
may  have  an  action  against  the  others  for  contribution. 
Since  it  is  a  maxim  that  no  man  can  make  his  own  mis- 
conduct the  ground  for  an  action  in  his  own  favor,  the 
law  leaves  the  wrongdoer  upon  whom  the  loss  falls 
without  legal  redress  against  his  associates  in  the  wrong.^ 
But  this  rule  has  its  limitations,  and  there  are  cases  where 
the  person  who  has  borne  the  loss  may  have  contribution 
or  indenmity  from  the  others.    In  an  Engli^  case  it  is 

•  Sdiumpert  v.  Southern  Rj.  Co.,  65  S.  C.  888,  838. 

'Miller  V.  Phoenix  Ins.  Co.,  109  ID.  App.  624;  Austio  v. 
Appling,  88  6a.  54;  Hesg  t.  Lowrej.  122  Ind.  225,  7  L.  R.  A. 
90. 

.'Pearson  v.  Stelton,  1  M.  &  W.  604;  Cmnpston  v.  Lambert, 
18  Ohio,  81;  Armstrong  Co.  v.  Clarion  Co.,  66  Pa.  St.  818; 
Oinrchill  t.  Holt,  181  Mass.  67. 
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said:  "The  rule  that  the  wrongdoers  cannot  have  redress 
or  contrihuti<m  against  each  other  is  confined  to  cases 
where  the  person  seeking  redress  must  be  presumed  to 
have  known  that  he  was  doing  an  uiJawful  act."*  While 
in  cases  where  there  was  no  previous  intent  to  injure,  and 
the  circumstances  were  not  such  as  to  show  that  injury 
must  follow  the  doing  of  the  act,  or  where  the  party  is 
made  chargeable  by  reason  of  his  relation  with  the  con- 
duct of  others,  there  may  be  contrihutitm.*'* 

But  there  is  no  implied  obligation  to  contribute  be- 
tween tort  feasors,  and  if  such  liability  can  be  created  by 
express  promise  the  promise  must  rest  upon  some  other 
consideration  than  the  fact  of  the  tort  and  of  the  rela- 
tion of  the  accused  parties  to  eadi  other  in  the  guilty 
transaction.  So  an  agreement  by  a  prisoner  with  an  offi- 
cer to  the  effect  that  if  the  officer  will  allow  him  his  lib- 
erty, he  will  appear  at  the  trial  or  else  pay  the  debt  out 
of  which  the  imprisonment  sprung,  is  void,  and  the  offi- 

*  Adamson  v.  Jarvis,  4  Bing.  66,  73.  See  also,  Johnson  v. 
Torpy,  85  Neb.  604 ;  Jacobs  v.  Pollard,  10  Cush.  287. 

***  Spaulding  v.  Oaks,  42  Vt.  34d ;  Bailej  t.  Bussing,  28 
Conn.  456 ;  Culmer  v.  Wilson,  13  Utah,  129 ;  Gridley  v.  City  of 
Bloomington,  68  III.  4/7.  Where  the  master  has  been  compelled 
to  pay  damages  to  a  third  party  by  reason  of  the  servant's 
negligence,  the  latter  is  liable  in  an  action  by  the  master  against 
him.  Ga.  Southern  R.  R.  Co.  v.  Jossey,  105  Ga.  271.  But  if 
the  servant  do  an  act  by  direction  of  the  master,  which  on  the 
face  of  it  is  illegal,  sudi  direction  will  not  enable  the  servant  to 
recover  indemnity  from  the  master,  if  he  has  had  to  suffer  loss, 
as  no  one  has  a  ri^t  to  a  positively  tortious  act  by  reason  of  the 
direction  of  another,  otherwise  if  he  had  good  reason  to  beUeve 
the  directed  act  was  legal  and  proper.    Culmer  v.  Wilson,  tupra. 
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cer,  though  accepting  it  and  letting  the  prisoner  go,  can- 
not recover  indemnity  from  the  prisMier  on  the  prom- 
ise.^ 

An  extension  of  the  same  principle  denies  the  right  of 
recoreiy  to  one  who  is  engaged  in  the  commission  of  a 
tortious  act  in  conjunction  with  others,  and  while  so  do- 
ing is  injured  tlmmgh  the  negligence  of  some  of  the 
participators.  Thus  in  the  case  of  rioters,  or  smugglers, 
where  one  of  them  is  injured  unintentionally  by  theothers 
while  conducting  the  nefarious  business  there  can  be  no 
recovery,  since  as  it  has  been  stated:  "In  all  the  cases 
supposed,  the  party  injured  must  undertake  to  trace  his 
injury  to  the  negligence  of  the  other;  but  in  doing  so,  he 
will  show  that  at  the  time  he  was  engaged  in  an  unlawful 
action,  and  that  it  was  only  because  of  such  action  that 
the  opportunity  was  afforded  for  the  negligent  injury. 
The  injxuy,  therefore,  is  as  directly  traceable  to  his  own 
bread)  of  the  law  as  to  the  negligence  of  his  associate; 
each  has  combined  to  produce  it,  and  without  both  it 
could  not  have  occurred.  What  the  plaintiff  must  ask 
therefore,  must  be  this:  That  the  law  shall  relieve  him 
from  the  consequences  of  his  disregard  of  the  law;  and 
this  it  will  refuse  to  do."'    In  a  few  of  the  New  England 

*  Pitcher  v.  Bailey,  8  East,  171 ;  Nichob  v.  Nowling,  88  Ind. 
488;  Bilej  v.  Whittater,  49  N.  H.  146.  In  Ohio  it  is  stated: 
"When  parties  think  they  are  doing  a  legal  and  proper  act,  coa- 
tributioo  win  be  had ;  but  when  the  parties  are  conscious  of  doing 
a  wrong,  courts  will  not  interfere."  Acheson  v.  Miller,  2  Ohio 
St.  SOS. 

'Cooley  on  Torts,  174;  Wallace  v.  Cannon,  88  Ga.  199; 
James  v.  Campbell,  5  C.  &  P.  872. 
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states  Mas  principle  has  been  invoked  to  deprive  one  trav- 
eling on  Sunday  from  Tecovering  for  negligent  injuries 
suffered  at  the  hands  of  cominon  carriers,  since  in  those 
states  such  traveling  violates  a  statote  against  travel  on 
that  day  except  for  purposes  of  necessity  or  charity. 
And  in  these  states,  unless  the  traveler  can  bring  himself 
within  the  exceptions  he  cannot  recover.'  The  rule  has 
been  abrogated  in  some  of  the  states  by  statute,  and  in 
others  its  soundness  denied.* 

'  The  weight  of  authority,  and  the  general  rule,  is,  that 
where  a  carrier  has  a  right  to  transport  passengers  at  all 
on  Sunday,  they  become  responsible  for  all  injuries  to 
them  resulting  from  their  negligence,  and  the  rule  of  lia^ 
bility  is  independent  of  the  purpose  for  whidb  the  pas- 
sengers are  traveling.  In  these  cases  the  test  is,  whether 
a  demand  connected  with  an  illegal  transaction  can  be 
established  without  the  aid  of  the  illegal  act,  and  if  the 
plaintiff  can  open  his  case  without  showing  that  he  has 
broken  the  law,  the  court  will  assist  him,  otherwise  not' 
Where  the  violation  of  the  law  is  a  mere  ccmdition  and 

"  Bofiworth  T.  Swansey,  10  Met.  S6S;  Hinckley  t.  Peaobscot, 
42  Me.  89;  CoaoHy  t.  Boston,  117  Mass.  64;  Feital  v.  Middlesex 
R.  R.  Co.,  109  Mass.  S98;  Hamilton  t.  Boeton,  14  Allen,  476; 
McClary  v.  LoweU,  44  Vt.  116. 

*  Acts,  1895  Me.,  C.  1S9;  Stats.  L884,  Mass.,  C.  37;  Bridges 
T.  Bridges,  98  Me.  fi67 ;  Sutton  t.  Wauwatosa,  «9  Wis.  SI. 

"  Thomas  v.  Brady,  10  Pa.  St.  170 ;  Holt  t.  Green,  78  Pa.  St. 
198;  CarroU,  SUten  Island  R.  R.  Co.,  58  N.  Y.  186;  Opsahl  v. 
Judd,  SMinn.  126;  Armstrong  v.  Toler,  11  Wheat.  258 ;  Wood- 
man v.  Hubbard,  25  N.  H.  67 ;  Delaware  R.  R.  Co.  v.  Traut- 
wein,  52  N.  J.  L.  169;  Gross  v.  Miller,  93  la.  72;  Cullman  t. 
McMinn,109  Ala.614. 
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not  a  contributory  cause  of  the  injury,  a  recoreiy  may 
be  had,  so  the  fact  that  property  lost  at  an  inn  was  in- 
tended for  sale  without  a  license  in  violation  of  the  law, 
cannot  be  set  up  by  the  innkeeper  to  avoid  his  liability.' 
And  one  who  has  wilfully  run  down  another  with  whom 
he  is  radng,  in  violation  of  law,  cannot  set  up  the  viola- 
tion of  the  law  to  excuse  his  wrongful  act^ 

'  Cohen  T.  Maimel,  91  Me.  274,  40  L.  K.  A.  491. 

^  Welch  T.  Wesson,  6  Grajj  605.  In  this  case  Merrick,  J., 
after  stating  the  facts  appearing  from  the  bill  of  exceptions, 
which  showed  that  the  plaintiff  had  been  wilfully  ran  down  by 
the  defendant  and  had  his  slei^  broken  while  they  were  racing, 
that  no  excuse  of  any  kind  was  offered,  but  the  defendant  was 
allowed  to  offer  evidence  to  show  that  the  injury  occurred  while 
racing  in  competition  for  a  purse  of  money,  the  lower  judge  rul- 
ing that  if  this  fact  was  established  no  recovery  could  be  had  by 
the  plaintiff  even  though  his  injuries  were  inflicted  wilfully  by  the 
defendant,  said:  "We  presume  it  may  be  assumed  as  an  undis- 
puted principle  of  law  that  no  action  will  lie  to  recover  a  demand, 
or  a  supposed  claim  for  damages,  if,  to  establish  it,  the  plaintiff 
requires  aid  from  an  illegal  tiansactioa,  or  is  under  the  necessity 
of  showing,  and  depending  in  any  degree  upon,  an  illegal  agree- 
ment, to  which  he  himself  has  been  a  party.  But  this  principle 
win  not  sustain  the  ruling  of  the  court,  which  went  far  beyond 
it  and  laid  down  a  much  broader  and  more  comprehensive  doc- 
trine. Taken  without  qualification,  and  just  as  they  were  given 
to  the  jury,  the  instructions  import  that,  if  two  persons  are  en- 
gaged in  the  same  unlawful  enterprise,  each  of  them,  during  the 
continuance  of  such  engagement,  is  irresponsible  for  wilful  in- 
juries done  to  the  property  of  the  other.  No  such  proposition  as 
this  can  be  true.  He  who  violates  the  law  must  suffer  its  penal- 
ties, bat  yet  in  all  other  respects  he  is  under  its  protection  and 
entitled  to  the  benefits  of  its  remedies.  But  in  this  case  the  plain- 
tiff had  no  occasion  to  show,  in  order  to  maintain  his  action,  that 
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he  was  engaged,  at  the  time  his  property  was  injured,  in  any  un- 
lawful pursuit,  or  that  he  had  previously  made  any  illegal  cod- 

tract It  was  the  defendant,  and  not  the  plaintiff,  who 

had  occasion  to  invoke  assistance  from  proof  of  the  illegal  agree- 
ment and  conduct  in  which  both  parties  had  equally  participated. 
From  such  sources  neither  of  the  parties  should  have  been  per- 
mitted to  derive  a  benefit." 
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CHAPTER  n. 

CIVIL  KEDRE8S  FOB  WBON68  TO  PERSONAL  SECUBXTT. 

Sec.  401-85.  SCOPE  OF  CHAPTER.— As  has 
been  seen,*  personal  security  includes  the  right  to  the  un- 
interrupted enjoyment  by  a  person  of  his  life,  limbs, 
health  and  reputation.  And  we  shall  see  that  these  are 
infringed  by  assaults,  batteries,  false  imprisonment, 
malicious  prosecution,  slander  and  hbel.  It  is  the  dvil 
action  given  by  the  law  to  the  persons  injured  against 
the  wrongdoer  for  committing  any  of  these  illegal  acts 
that  is  to  be  considered  in  this  chapter. 

Sec.  401-86.a.  OF  CIVIL  REDRESS  FOR  AS- 
SAULTS AND  BATTERIES.— Any  attempt  with 
unlawful  force,  to  injure  the  person  of  another,  so  near 
that  harm  might  ensue  if  the  party  was  not  prevented, 
amounts  to  an  assault.  And  a  successful  assault  becomes 
a  battery.  So  that,  to  constitute  an  assault  and  battery 
all  that  is  necessary  is  some  hurt  or  injury  to  the  body, 
however  slight,  accomplished  with  violence,  or  in  a  rude, 
angry  or  revengeful  manner."  Intent  to  do  the  injury  is 
a  necessary  ingredient  in  an  assault  and  battery,  and 

»  See,  Sec.  401-7,  ante.  See  also.  Vol  XI,  Chadman's  Cyclo- 
pedia of  Cav,  for  the  redress  of  their  inf  riagements  as  crimes. 

»  People  V.  Lillie,  48  Mich.  621 ;  Brezinskj  v.  Tiemey,  60 
Conn.  55;  1  Hawk.  P.  C.  268;  Fitzgerald  v.  Fitzgerald,  61  Vt. 
420 ;  White  v.  Kellogg,  119  Ind.  320 ;  State  v.  Neeley,  74  N.  C. 
426 ;  Collins  t.  Butler,  179  N.  Y.  166. 
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without  it  the  offense  is  not  complete.  But  here,  as  in 
the  case  of  conunission  of  any  tort,  it  is  not  the  precise 
injury  inflicted  that  must  have  been  intended,  as  one  is 
responsible  for  the  outcome  of  his  wrongful  acts,  though 
the  harm  done  is  greater  or  different  from  that  intended. 
So  where  one  hurls  a  missile  into  a  crowd,  or  in  driving 
away  trespassers  throws  a  stidc  at  one  Mid  injures 
another,  he  is  liable  for  the  battery  upon  the  perscm 
struck."* 

But  in  defense  of  self,  family  or  property,  one  is  justi- 
fied in  using  sufficient  force  to  repel  the  attack  or  protect 
the  property,  and  the  limitation  of  the  justification  in 
such  cases  is  that  of  reasonable  necessity  under  the  cir- 
omistances,  and  if  excessive  force  is  used,  fhe  party  be- 
comes a  trespasser,  and  the  assailant  may  recover  dam- 
ages from  him  for  repelling  the  assault  with  unnecessary 
violence.'  Mere  words,  though  abusive,  do  not  consti- 
tute an  assault,  and  will  not  justify  the  use  of  force  in 
protection  against  them,  as  a  general  rule,  but  by  some 
authorities  they  are  allowed  to  be  offered  in  evidence  in 

"  Scott  V.  Shepherd,  8  W.  Bl.  89«;  Peterson  v.  Haffner,  69 
Ind.  180;  Talmadge  v.  Smith,  101  Mich.  870;  Vosburg  v.  Put- 
ney, 80  Wis.  628. 

'  Cockcroft  T.  Smith,  Salk.  642 ;  Dole  t.  Erskine,  36  N.  H. 
JS08;  Trogden  v.  Henn,  85  111.  237.  Where  excessive  force  is 
used  in  repelling  an  attack,  each  party  has  an  action  against  the 
other,  the  one  for  the  original  assault,  and  the  other  for  the  as- 
sault which  hegan  with  the  excessive  use  of  force.  Dole  v.  Ers- 
kine, nipra.  In  other  cases  it  is  said  only  the  one  who  has  been 
the  victim  of  the  excessive  force  can  recover  by  a  dvil  action. 
Elliot  T.  Brown,  2  Wend.  497.  But  see,  Gutzman  v.  Claocy,  114 
Wis.  589. 
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mitdgatioD  of  damages,  both  actual  and  pmiitive.'  In 
defense  of  self,  family,  or  possessions,  it  must  be  the 
present  actual  injury  that  is  threatened  which  one  is  jus- 
tified in  repelling;  and  redress,  or  revenge  after  the  dan- 
ger has  been  repelled  is  no  part  of  the  individual's  rights 
in  such  cases.' 

While  the  wrongful  act  in  an  assault  and  batteiy  im- 
plies that  it  is  against  the  wish  or  assent  of  the  party  in- 
jured, and  that  generally  an  assent  to  an  injury  is  a  good 
defense  to  an  action  for  damage  under  the  maxim  Vo- 
lenti non  fit  injuria,  yet  it  is  held  that  as  the  life  and 
security  of  an  individual  are  guarded  in  the  interest  of 
the  state  as  well  as  that  of  the  individual  himself,  and  the 
commission  of  these  acts  constitute  a  breach  of  the  peace, 
he  cannot  assent  to  such  an  injury,  and  though  he  assent 
in  fact,  as  by  agreeing  to  a  prize  fight  or  duel,  it  is  no 
justification  to  the  otiier  party.  "Where  a  combat  in- 
volves a  breadi  of  the  peace,  the  mutual  consent  of  the 
parties  thereto  is  to  be  regarded  as  unlawful,  and  as  not 
depriving  the  injured  party,  or,  for  that  matter,  each  in- 
jured party,  from  recovering  damages  for  injuries  re- 
ceived from  the  unlawful  acts  of  the  other.  The  excep- 
tion to  this  general  rule  embraces  only  these  cases  in 
which  that  to  which  assent  is  given  is  matter  of  indiffer- 

'  Hajes  V.  Sease,  61  S.  C.  634;  Berkner  v.  Dannenberg,  116 
Ga.  964.  Id  some  case  the  abusive  language  can  only  be  shown 
in  mitigation  of  punitire  damages.  Mahoning  Valley  Ry.  Co.  v. 
De  Fascale,  70  Ohio  St  179;  Mitchell  v.  GambiU,  140  Ala.  S16. 

'  Miller  v.  State,  74  Ind.  1 ;  Tucker  t.  Walters,  78  Ga.  «32 ; 
Erwin  v.  State,  29  Ohio  St.  186;  State  v.  Gibson,  10  Ired.  iei4; 
State  V.  Boynton,  76  la.  768 ;  Ban-  v.  Post,  66  Neb.  698. 
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ence  to  public  order;  such  as  slight  batteries  in  play  or 
lawful  games,  such  unimportant  injimes,  though  they 
constitute  technical  wrongs,  may  well  be  overlooked  and 
excused  by  the  party  injured,  if  not  done  of  deliberate 
malice.  But  an  injury,  even  in  sport,  would  be  an  as- 
sault if  it  went  beyond  what  was  admissible  in  sports  of 
that  sort,  and  was  intentimial."^ 

The  relation  of  parent  and  child,  and  teacher  and  pu- 
pil, afford  the  parent  and  the  teacher  the  general  right  of 
inflicting  corporal  punishment  to  an  offending  child 
without  being  guilty  of  an  assault,  but  this  right  is  lim- 
ited to  sueh  reasonable  chastisement  as  the  occasion  de- 
mands, having  regard  to  the  age,  sex,  size  and  strength 
of  the  child  punished."  In  the  case  of  the  teacher  the 
right  is  restricted  to  the  limits  of  his  jurisdicti(m  as  a 
teacher,  and  does  not  extend  to  a  correction  of  the  chOd 
for  offenses  conunitted  when  away  from  the  schooL  For 
any  cruel,  mahcious  or  excessive  punishment  the  teacher 
will  become  liable,  and  so  the  parent  may  become  liable 
for  the  like  excessive  use  of  force  on  his  child,  to  the  state 
for  a  criminal  assault." 

*  Lund  V.  Tyler,  115  Ib..  2S6 ;  Cooley  on  Torts,  188 ;  PetenoD 
T.  Haffner,  59  Ind.  180. 

•  State  T.  Thornton,  186  N.  C.  610;  Boyd  v.  State,  88  Ala. 
169;  State  t.  Bojer,  70  Mo.  App.  156;  Hornbeck  v.  State,  16 
Ind.  App.  484;  McKelvejv.  McBCelvey,  111  Tenn.  888;Hani§ 
V.  State,  115  Ga.  578. 

"  State  v.  Long,  117  N.  C.  791 ;  Fox  v.  People,  84  m.  App. 
270 ;  Treschman  v.  Treschman,  28  Ind.  App.  206.  In  the  last 
case  a  stepmother  was  held  liable  to  hcr  atepduld  for  a  malicious 
assault. 
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In  all  cases,  the  use  of  excessive  force  in  repelling  at- 
tack, or  in  the  protecticm  of  property  or  family,  as  well  as 
in  the  diastisement  of  a  diild  by  a  parent  or  teacher  is 
for  the  jury  to  determine  as  a  question  of  fact.^  Akin 
to  the  employment  of  excessive  force  is  the  use  of  fero- 
cious dogs  and  traps  and  spring  guns  in  Hie  protecticsi 
of  one's  premises  from  trespassers,  and  while  these  may 
not  be  unlawful  in  their  employment,  yet  in  case  tiiey  in- 
flict serious  damage  or  cause  the  death  of  some  <»ie,  the 
punishment  is  clearly  excessive,  and  consequently  un- 
justiflable,  so  that  the  person  responsible  for  the  injury 
would  be  held  liable  both  civilly  and  criminally.^ 

For  831  unjustifiable  assault,  or  assault  and  battery^ 
the  injured  person  is  entitled  to  recover  for  the  insult  and 
indignity  to  bis  feelings,  and  this  may  prove  the  chief 
source  of  damage  in  many  cases."  He  is  also  entitled  to 
punitive  damages  for  the  wilful  or  malicious  act,  but  it  is 
held  that  where  tiie  offender  has  previously  been  convict- 
ed in  a  criminal  proceeding  for  the  same  offense,  it  may 
be  shown  in  mitigati<m  of  the  punitive  damages  in  the 
dvil  suit." 

'  Morris  v.  Piatt,  S«  Coim.  75 ;  Parton  v.  Boyer,  67  HI  132 ; 
Coca.  V.  Mann,  116  Mass.  58;  Currier  v.  Swann,  68  Me.  8*8. 

•  SUU  V.  Moore,  31  Conn.  479;  Hooker  v.  Miller,  37  la.  613; 
Aldridi  V.  Wright,  53  N.  H.  398;  State  v.  Dizm,  7  Id.  618; 
State  V.  Vance,  17  la.  138;  Grant  v.  Haas,  81  Tex.  dv.  App. 
688. 

"  Cooper  V.  Hopkina,  70  N.  H.  S71 ;  Reeden  v.  Evans,  Si  HI. 
App.  209. 

^^  Wagner  t.  Gibbe,  80  Miss.  63 ;  Rhodes  t.  Rodgers,  ISl  Fa. 
St  684;  Jackson  v.  Wells,  18  Tex.  Civ.  App,  876. 
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Sec  401-86.  b.  OF  CIVIL  REDRESS  FOR 
FALSE  IMPRISONMENT.— False  imprisonment 
is  a  trespass  committed  upon  the  person  by  unlawful  ar- 
rest, imprisonment,  or  illegal  restraint  of  a  man's  A^e- 
dom  of  locomotion.  Any  restraint  upon  the  actions  or 
person^  liberty  of  another  caused  by  force  or  threats 
constitutes  false  impris(Hmient,  and  unless  justified  as  a 
legal  imprisonment,  or  proper  restraint  over  one  in  sub- 
jection to  anotber  by  reason  of  family  or  other  relations 
makes  the  person  exercising  the  restraint  liable  to  an  ac- 
tion for  damages  at  the  instance  of  the  person  so 
wronged.'  "All  that  is  necessary  is  that  the  individual 
be  restrained  of  his  liberty  without  any  sufficient  legal 
cause  therefor,  and  by  words  or  acts  which  he  fears  to 
disregard."*  It  is  unnecessary  to  constitute  the  wrong 
that  any  injury  be  done  to  the  individual's  person,  or  to 
his  character  or  reputation;  neither  is  ill-will,  malice,  or 
even  the  sli^test  wrongful  intention  necessary,  and  the 
confinement  or  restraint  need  not  be  within  a  prison  or 
within  walls,  and  the  person  of  liie  individual  need  not  be 
touched."  It  is  the  fact  of  compulsory  submission  which 
brings  a  peraon  into  imprisonment;  and  impending  and 
tiireatened  physical  violence,  which  to  all  appearance  can 
only  be  avoided  by  submission,  operates  as  effectually  if 
submitted  to  as  if  the  arrest  had  been  forcibly  accom- 

*  Gdzenleuchter  v.  Nianeyer,  64  Wis.  816;  Bird  v.  Jones,  7 
Q.  B.  748;  Golibart  t.  Sullivan,  30  IncL  App.  428;  Anderson  t. 
Beck,  64  Miss.  118 ;  Wood  v.  Graves,  144  Mass.  866 ;  Murphy  t. 
Martin,  58  Wis.  276. 

*  Gamier  v.  Squires,  ^  Ean.  821. 
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plisbed  without  such  submission.  There  axe  cases  in 
which  a  party  who  does  not  submit  cannot  be  regarded  as 
arrested  until  his  person  is  touched;  but  when  he  does 
submit  no  such  necessity  exists."^ 

Sec.  401-87.  SAME  SUBJECT— WHAT  CON- 
STITUTES LEGAL  PROCESS  THAT  WILL 
BE  A  DEFENSE  TO  AN  ACTION  FOK  FALSE 
IMPRISONMENT.— When  an  officer  or  other  per- 
son seeks  to  justify  in  an  action  for  false  imprisonment 
on  the  ground  of  having  legal  process  authorizing  tiie 
arrest,  the  burden  of  proof  is  on  such  officer  or  person 
to  show  that  the  process  was  lawful,  as  aU  actions  in  re- 
straint of  one's  personal  liberty  are  presumed  unlawful 
until  shown  to  have  been  otherwise.*  The  general  requi- 
sites of  legal  process  are  said  to  be:  "If  tiie  court,  out  of 
Y(^ch  the  writ  issued,  has,  by  its  constitution  and  funda- 
mental laws,  jurisdiction — that  is,  power  to  take  cogni- 
zance of  and  determine  such  a  cause  of  action  as  that 
in  which  the  process  was  awarded — and  authority  of  law 
to  issue  process  of  that  nature,  either  generally  or  in  par- 
ticular cases,  and  the  writ  be  regular  on  its  face,  the  writ 
itself  will  be  a  full  justification  for  acts  done  by  the  offi- 
cer in  its  lawful  execution."' 

"  Per  Campbell,  J.,  in  Bnishaber  ▼.  Stegemann,  2S  Mich,  266, 
S69.  See  also,  Bingham  t.  Lipnmn,  40  Ore.  S6S ;  Greathom  v. 
Summerfield,  S5  DL  App.  896 ;  McDonald  t.  Franchere  Bros., 
lOS  U.  496 ;  ^itli  v.  State,  7  Humph.  4S. 

*  Hicks  V.  Faulkner,  L.  R.  8  Q.  B.  D.  167 ;  Barker  v.  Ander- 
Bon,  81  Mich.  508 ;  Jackaon  v.  Knowlton,  173  Mass.  94. 

"  Jennings  v.  TTiompson,  54  N.  J.  L.  56;  Rousej  v.  Wood,  57 
Mo.  App.  650;  O'Neal  v.  McKenna,  116  Ala.  606;  Schultz  v. 
Haebner,  108  Mich.  874 ;  King  t.  Johnston,  81  Wis.  678. 
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The  following  general  rules  are  given  by  Judge 
Cooley  to  determine  when  process  will  be  void,  and  there- 
fore be  no  protection  to  the  officer  making  an  arrest  un- 
der it: 

1.  A  writ  may  be  absolutely  void  because  it  does  not 
emanate  from  the  court  or  officer  purporting  to  issue  it. 
This  may  happen  because  it  is  forged,  or  because  srane 
unauthorized  person  has  assumed  to  fill  out  and  issue 
process  in  the  name  of  a  magistrate.* 

2.  A  writ  may  be  void  because  it  proceeds  frcnn  a 
court  or  magistrate  having,  by  law,  no  jurisdiction  of 
the  subject  matter,  either  generally  or  to  the  e2:tent  to 
whidi  it  has  been  assumed  J 

8.  The  writ  may  also  be  void  because  it  emanates 
from  an  inferior  court  or  officer,  whose  jurisdiction  is 
never  presumed,  but  must  be  shown,  and  is  not  shown  on 
the  face  of  the  proceedings.  In  such  cases  there  may 
have  been  jiu'isdiction  in  fact,  but  because  it  is  not  shown 
it  is  as  if  it  did  not  exist.* 

4.  The  writ  may  also  be  void  for  many  other  reasons, 
such  as  that  it  is  tested  of  a  Simday  or  other  day  which  is 
diea  non  for  such  process,  or  that  it  was  issued  without 
compliance  with  some  statutory  requisite  which  is  a  con- 
dition precedent  and  shows  the  defect  on  its  face.     .    .   . 

"  Citing,  Pierce  v.  Hubbard,  10  JohnB.  406 ;  Rafferty  v.  Peo- 
ple, 69  m  111. 

'  Citing,  Tellefsen  v.  Pee,  168  Mass.  188 ;  Strozzi  v.  Wines,  24 
Nev.  889 ;  Lueck  t.  Heister,  87  Wis.  644. 

"  Citing,  Jacques  v.  Parks,  96  Me.  268 ;  Grumoo  v.  Raymond, 
1  Conn.  39 ;  Clayton  v.  Scott,  46  Vt  886. 
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And  in  general  the  writ  which  an  officer  can  justify  him- 
self in  serving  must  be  a  valid  writ,  and  those  concerned 
in  issuing  it  must  be  able  by  law  to  justify  its  issue.' 

In  some  cases,  a  person  or  an  officer  may  justify  an  ar- 
rest without  legal  process.  Thus,  where  a  felony  is  dis- 
covered in  its  commission  it  is  not  only  the  right  but  the 
duty  of  any  person  detecting  it  to  arrest  and  detain  the 
person  committing  it.  Likewise,  if  one  knows  that  a 
felony  has  been  committed,  and  is  in  possession  of  facts 
indicating  the  person  guilty,  he  may  be  justified  in  ar- 
resting such  person.  In  these  cases  it  is  said :  "An  arrest 
by  an  officer  of  the  law  without  a  warrant  will  not  consti- 
tute false  imprisonment  if  the  officer  arresting  has  rea- 
sonable grounds  to  believe  that  a  felony  has  been  com- 
mitted; but  a  private  person  arrests  without  a  warrant  at 
his  peril,  and  it  will  be  a  false  imprisonment  unless  it  can 
be  shown  that  a  felony  has  actually  been  oonunitted."^" 
Other  cases  require  that  the  person  show  that  ihe  one  ar- 
rested committed  the  felony.^ 

An  arrest  without  warrant  as  in  case  of  felonies  may 
be  made  in  case  of  the  commission  of  forcible  breaches  of 
the  peace,  as  riots,  and  affrays,  as  these  if  left  imchecked 
might  lead  to  serious  or  fatal  injuries.^  And  officers 
may  arrest  without  warrant  persons  committing  misde- 

•  Cooley  on  Torts,  199,  aOO. 

^^  Gamier  v.  Squires,  62  Kan,  S21,  325. 

^  Hollej  T.  Mix,  3  Wend.  850 ;  Enright  v.  Gibson,  «19  El. 
650;  Fahner  ▼.  Maine  Central IL  R.  Co.,  92  Me.  S99;  State  of 
Holmes,  48  N.  H.  877. 

=  Baltimore,  etc.,  R.  R.  Co.,  Cain,  81  Md.  87;  Ha;ea  v. 
MitdieD,  80  Ala.  183;  Tillman  v.  Beanl,  ISl  Mich.  476. 
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meanors  or  offending  against  the  munidpal  regulations 
or  public  decency.  It  is  stated  that:  "Except  in  cases  of 
breaches  of  tile  peace,  the  general  rule  is  that  a  private 
person  cannot  arrest  without  warrant  for  a  misdemeanor 
or  the  violation  of  an  ordinance,  and  that  peace  o£Bcers 
can  only  make  such  arrests  when  the  offense  was  com- 
mitted in  view  of  the  offioer.""  In  some  cases  it  is  said  he 
may  arrest  for  misdemeanor  if  the  offender  would  other- 
wise escape  while  a  warrant  was  being  obtained.* 

As  to  what  the  officer  should  do  to  keep  within  the 
law  after  having  made  an  arrest  without  a  warrant,  the 
Supreme  Court  of  Indiana  says: 

"By  the  rules  of  Hie  common  law  a  peace  officer 
when  he  had  reasonable  or  probable  cause  to  be- 
lieve that  a  felony  had  been  committed,  might  ar- 
rest the  accused  person  without  a  warrant;  and  for 
making  such  arrest  he  was  justified,  although  sub- 
sequently it  appeared  that  the  party  was  not  guilty 
of  committing  the  offense.  But  the  power  of  de- 
taining the  person  so  arrested,  or  restraining  him 
of  his  liberty,  in  such  a  case  is  not  a  matter  witiiin 
the  discretion  of  the  officer  making  the  arrest.  He 
cannot  legally  hold  the  person  arrested  in  custody 
for  a  longer  period  of  time  than  is  reasonably  neces- 
sary, under  all  the  circumstances  of  the  case,  to 
obtain  a  proper  warrant  or  order  for  his  further 

■  Cooley  OD  Torts,  204,  citing,  Gambill  v.  Smuck,  131  Ala. 
S21 ;  Markey  v.  Griffin,  109  HL  App.  S12. 

*  Franklin  v.  Amerson,  118  Ga.  860.  An  officer  ma;  not  bo 
arrest  for  a  past  breach  of  the  peace  not  committed  in  his 
presence,  nor  for  one  not  committed  in  his  own  state.  Quinn  v. 
Heisel,  40  Mich.  576 ;  People  v.  Slcaean,  68  Midi,  480. 
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detention  from  some  tribunal  or  officer  authorized 
under  the  law  to  issue  such  a  warrant  or  order.  If 
^e  person  arrested  is  detained  or  held  by  the  ofEcer 
for  a  longer  period  of  time  than  is  required  under 
the  circumstances,  without  such  warrant  or  author- 
ity, he  will  hare  a  cause  of  action  for  false  impris- 
onment against  the  officer  and  all  others  by  whom 
he  has  been  unlawfully  detained  and  held."' 

Sec  401-88.  SAME  SUBJECT  —  OTHER 
CASES  OF  JUSTIFICATION  FOR  IMPRIS- 
ONMENT.— Growing  out  of  the  relation  of  parent 
and  child,  guardian  and  ward,  master  and  apprentice, 
and  teacher  and  pupil,  the  law  recognizes  the  right  of 
the  person  in  authority  for  the  good  of  the  child  or 
person  in  subjection,  to  exercise  certain  restraints  as  a 
sound  discretion  may  show  to  be  necessary  under  the  cir- 
cumstances, and  for  the  use  of  these  restraints  upon 
the  personal  liberty  of  the  child  or  person  over  whom 
the  relation  gives  the  authority,  there  can  be  no  action 
for  false  imprisonment,  or  other  action  of  a  criminal 
nature,  except  where  the  authority  has  manifestly  been 
abused."  The  statutes  aiso  give  a  person  who  has  given 
bail  for  the  personal  appearance  of  another  certain 
rights  over  the  person  bailed  to  protect  his  bond  in  case 
he  thinks  there  is  danger  of  the  person  absconding.  A 
proper  exercise  of  these  rights  as  to  arrest  and  surrender 

■>  Hsraeas  t.  Steele,  169  Ind.  286,  996.  See  eObo,  Leger  t. 
Warren,  68  Ohio  St.  500;  Newby  v.  Gunn,  74  Tex.  45S;  Twfl- 
ley  V.  Perkins,  77  Md.  868. 

"  Johnson  v.  State,  8  Humph.  883;  Schouler's  Dom.  Rel.  616; 
Cooper  V.  McJunkin,  4  Ind.  S90;  Lander  t.  Seaver,  38  Vt.  114. 
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the  perscHi  in  exoneration  of  the  bcmd,  in  accordance 
with  the  statute  will  not  make  one  liable  for  an  illegal 
detention.' 

The  question  of  false  unprisonment  sometimes  arises 
in  the  case  of  the  arrest  and  detention  of  persons  alleged 
to  be  insane.  While  those  interested  have  a  right  to 
seize  and  detain  a  person  deemed  incapable  of  control- 
ling his  own  actions  and  thereby  being  a  menace  to  the 
safety  of  others,  this  right  may  be  abused,  and  in  such 
cases  the  unwarranted  arrest  or  detention  of  a  person 
on  the  ground  of  insanity  gives  rise  to  an  action  for 
damages  imless  the  party  arresting  can  show  that  the 
party  actually  was  insane.  Unless  the  detention  of  the 
^eged  insane  person  is  upon  proper  adjudication  by 
a  court,  the  person  causing  it  becomes  liable  for  a  mis- 
take, regardless  of  the  honesty  of  his  intention,  and  he 
is  hable  to  exemplary  damages  for  the  injury  and  dis- 
grace caused  the  person  unjustly  charged  with  mental 
imsoundness."  When  a  proper  tribunal  fixed  by  statute 
for  the  adjudication  of  the  mental  soundness  of  a  person 
has  passed  upon  the  question,  and  the  person  alleged 
to  be  of  unsound  mind  has  had  an  opportunity  to  be 
heard,  there  can  be  no  liability,  unless  it  can  be  shown 
that  intentionally  false  evidence  was  giyea,  or  some  neg- 
hgence  or  malice  exists  on  the  part  of  the  persons  re- 

'  Cooky  on  Torts,  198. 

^  Look  V.  Dean,  108  Mass.  116 ;  Anderson  v.  Burrovs,  4  C.  & 
P.  210 ;  Lott  v.  Sweet,  38  MicK  808 ;  Washer  v.  Slater,  67  App. 
Div.  886,  78  N.  Y.  S.  426. 
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sponsible  for  the  commitment.*  For  an  intentionally 
false  certificate  by  a  physician  whereby  a  person  is  com- 
mitted to  an  asylum,  an  action  of  false  imprisonment 
may  be  maintained,  and  the  order  of  commitment  is  not 
conclusive  on  the  question  of  sanity."* 

"AH  who  aid,  assist,  direct,  advise  or  encourage  the 
unlawful  arrest  of  a  person  are  liable  for  the  conse- 
quences, and  corporations  will  be  liable  fca*  a  f (dse  im- 
prisonment made  or  procured  by  their  agents  or  serv- 
ants, if,  within  the  scope  of  their  employment,  or,  if 
authorized  or  ratified  by  them.  Where  the  person  ar- 
rested pleads  guilty  and  submits  to  a  fine  in  order  to 
avoid  being  locked  up,  or  his  discharge  is  the  result  of  a 
compromise,  or  is  on  his  request  on  the  promise  of  good 
behavior,  a  recovery  for  f^se  imprisonment  is  barred. 
But  the  giving  of  bail,  or  a  judgment  remanding  the 
prisoner  on  habeas  corpus,  does  not  have  that  effect."' 

Where  one  in  good  faith  miJces  a  complaint  before 
the  proper  officer  as  to  the  violation  of  an  ordinance 
by  another,  he  cannot  afterwards  be  held  for  false  im- 
prisonment because  the  ordinance  proves  to  be  invalid 

■  Ayers  t.  Russell,  50  Hun,  «88 ;  Smith  v.  Nippert,  76  Wis. 
86;  Williams  v.  Le  Bar,  141  Fa.  St.  149. 

'°  Colby  T.  Jac&soD,  12  N.  H.  526;  Bacon  v.  Bacon,  76  Miss. 
468 ;  Kellogg  v.  Cochran,  87  Cal.  192. 

'  Cooley  on  Torts,  (2nd  ed.),  page  819.  Citing,  Pearce  v. 
Needham,  87  IQ.  App.  90;  Cameron  v.  Fac  Express  Co.,  48 
Mo.  App.  99;  Rutii  v.  St.  Loiiis  Transit  Co.,  98  Mo.  App.  1; 
Duggan  V.  R.  R.  Co.,  159  Fa.  St.  248;  Fadner  v.  Filer,  27  lU. 
App.  606 ;  Joyce  v.  Farkhurst,  160  Mass.  248 ;  Bradley  v.  Beeth, 
15S  Mass.  164. 
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or  unconstitutional.'  But  all  persons,  including  tbe 
officer  making  the  arrest,  act  at  their  peril  in  the  matter 
of  the  proper  identity  of  the  party  arrested,  and  are 
generally  liable  for  a  mistake,  regardless  of  honesty  of 
intention.' 

Sec.  401-89.  OF  CIVIL  REDRESS  FOR  MA- 
LICIOUS PROSECUTION.— Malicious  prosecu- 
tion is  an  actitm  at  law  whereby  one  person  seeks  to 
procure  damages  for  the  wrongful  or  malicious  use  of 
legal  process  against  him  or  another.  As  all  legal  reme- 
dies are  given  throu^  the  means  of  suits  in  court,  the 
bringing  of  than  is  to  be  encouraged  in  all  proper  cases 
rather  than  discouraged,  to  this  end  the  courts  are  said 
to  be  always  open,  and  process  free  to  whomsoever  may 
have  need  of  it.  Hence  to  prove  that  abuse  has  been 
made  of  legal  process  the  plaintiff  must  bring  his  case 
within  certain  well  defined  principles  and  show  the  con- 
currence of  the  following  things: 

1.  That  a  suit  or  proceeding  has  been  instituted 
without  any  probable  cause  therefor, 

2.  That  the  motive  in  instituting  it  was  malicious. 
8.     That  the  prosecution  has  terminated  in  the  ac- 
quittal or  discharge  of  the  accused. 

The  failure  in  the  proof  of  taiy  of  these  essential 
items  will  nullify  an  action  for  malidous  prosecution. 
As  stated  by  the  Supreme  Court  of  California: 

'  Brooks  ▼.  Mangan,  86  Mich.  576;  Tillman  r.  Beard,  121 

Mich.  475. 

■  Grinnell  t.  Weston,  95  App.  Div.  464,  88  N.  Y.  S.  781 ; 
Wells  V.  JohDston,  52  La.  Ann.  71S.  But  ue,  Filer  v.  Smith,  96 
Mich.  347. 
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"Addons  for  malicious  prosecution  have  never 
been  favored  in  the  law,  although  they  have  always 
been  readily  upheld  when  the  proper  elements  there- 
fore have  been  presented.  They  are  sustained, 
however,  only  when  it  is  shown  that  the  prosecution 
was  in  fact  actuated  by  malice,  and  that  the  party 
instigating  it  had  do  reasonable  ground  for  caus- 
mg  the  prosecuti<xi.  It  is  for  the  best  interests  of 
society  that  those  who  offend  aguost  the  laws  shall 
be  promptly  punished,  and  that  any  citizen  who  has 
good  reason  to  believe  that  the  law  has  been  violated 
shall  have  the  rj^t  to  cause  the  arrest  of  the 
offender.  For  the  purpose  of  protecting  him  in  so 
doing,  it  is  the  established  rule,  that  if  he  have  rea- 
sonable grounds  for  his  belief,  and  act  thereon  in 
good  faith  in  causing  the  arrest,  he  sh^  not  be 
subjected  to  damages  merely  because  the  accused 
is  not  convicted.  This  rule  is  founded  upon 
grounds  of  public  policy,  in  order  to  encourage  the 
exposure  of  crime,  and  when  the  acts  of  the  citizen 
in  making  such  exposure  are  challenged  as  not 
within  the  reason  of  the  rule,  the  court,  as  in  every 
other  case  involving  considerations  of  public  policy, 
must  itself  determine  the  question  as  a  matter  of 
law,  and  not  leave  it  to  the  arbitrament  of  a  jury."* 

Sec.  401-40.  SAME  SUBJECT— PROBABLE 
CAUSE  IS  REASONABLE  CAUSBi— TESTS 
OF  ITS  EXISTENCE.— "Probable  cause  is  gener- 
ally defined  to  be  a  reasonable  ground  of  suspicion,  sup- 

*  Boll  V.  Rawles,  93  Cal.  SSJt,  229.  See  also,  Paddoct  v. 
Watts,  116  Ind.  116;  Stamper  v.  Raymond,  38  Ore.  17;  Laoey 
T.  Porter,  lOS  Cal.  S97;  O'Neal  t.  McEenna,  116  Ala.  606; 
Lueck  T.  Heisler,  87  Wia.  644. 
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ported  by  circumstances  sufficient  to  warrant  an  ordi- 
narily prudent  man  in  believing  the  puiy  is  guilty  of 
the  offense."^  Again  it  is  said:  "There  must  be  a  rea- 
sonable cause,  such  as  would  operate  oa  the  mind  of  a 
discreet  man;  there  must  be  probable  cause,  such  as 
would  operate  on  the  mind  of  a  reasonable  man."* 
"An3rthing  which  will  create  in  the  mind  of  a  reason- 
able man  the  belief  that  a  felony  existed,  and  that  the 
party  charged  was  in  any  way  concerned  in  it,  is  prob- 
able cause."^  "If  every  man  who  suffers  by  the  per- 
petration of  a  crime  were  bound,  under  penalty  of  heavy 
damages,  to  ascertain  before  he  commences  a  prosecu- 
tion that  he  has  such  evidence  as  will  insure  a  conviction, 
few  prosecutions  would  be  set  on  foot,  the  guilty  would 
escape  while  conclusive  evidence  was  sought  for;  offense 
of  every  grade  would,  for  the  most  part,  go  unpimished, 
and  the  penal  law  would  he  scarcely  more  than  a  dead 
letter.  The  law,  therefore,  protects  the  prosecutor  if  he 
have  reasonable  or  probable  ground  for  the  prosecution, 
that  is,  if  he  hare  such  ground  as  would  induce  a  man 
of  ordinuy  prudence  and  discretion  to  believe  in  the 
guilt  and  to  expect  the  conviction  of  the  person  sus- 
pected, and  if  he  acts  in  good  faith  on  sudi  belief  and 
expectation."* 

Probable  cause  is  a  mixed  question  of  law  and  fact, 

■  McQafferty  v.  Philip,  161  Pa.  St.  86,  90. 

"  Per  Ch.  J.  rrndall  in  Bnoad  v.  Ham,  6  Bing.  (N.  C.)  7!M. 

T  Per  O'Neill,  Ch.  J.  in  Braveboy  t.  Cockfield,  «  McMuL  870, 

rti. 

»  Per  Shaw,  Ch.  J.,  in  Bacon  v.  Towne,  4  Ciuh.  S17,  ftSS. 
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but  where  the  facta  are  undisputed  it  becomes  a  ques- 
tion for  the  court  as  a  matter  of  law,  and  when  the  facts 
in  a  disputed  case  are  determined  the  court  should  de- 
termine whether  from  the  facts  found  probable  cause 
exists.'  The  usual  way  is  for  the  court  to  group  to- 
gether in  the  instructions  given  the  facts  which  the  evi- 
dence tends  to  prove,  and  then  indicate  to  the  jury 
whidi  of  these  facts  will  constitute  probable  cause,  if 
they  find  them  to  exist,  and  which  will  not,  so  that  they 
can  render  their  verdict  accordingly."*  GieneraJly,  it  is 
the  presence  or  absence  of  probable  cause  at  the  time 
when  the  suit  was  instituted  that  must  determine  the 
ri^t  of  action  for  mahdous  prosecution,  but  in  some 
cases  this  is  denied  and  liie  doctrine  advanced  that  the 
guilt  of  the  accused  may  always  be  shown  in  justifica- 
tion, though  not  known  at  the  time  the  prosecution  was 
instituted,  and  the  facts  known  were  not  suffidait  to 
constitute  probable  cause.' 

Probable  cause  is  said  to  be  founded  upon  behef  in 
such  circumstances  as  reasonably  point  to  the  gmlt  of 

•  Lewton  v.  Howcr,  35  Fla.  68;  Busst  v.  Gibbons,  6  H.  &  N. 
91  J;  Boyd  v.  Ctobb,  86  Mi  194;  Hazzard  v.  Flurj,  ISO  N.  Y. 
ftS» ;  Crescent  Cit;,  etc.,  Co.  t.  Butchers,  etc,  Co.  ISO  U.  S.  141 ; 
BaU  V.  Rawles,  93  Cal.  888;  Cottrel  v.  Cottren,  186  Ind.  181; 
Huckestein  v.  N.  Y.  Life  Ins.  Co.  206  Pa.  St.  807. 

10  Porter  t.  Wbite,  6  Mackej,  180;  Schattgen  v.  Holnbadc, 
149  Bl.  646. 

1  Johnson  v.  Chambers,  10  Ired.  (N.  C.)  L.  887;  Skidmore  v. 
Bricker,  77  HI.  164;  Thompson  v.  Becaon,  etc.,  Rubber  Co.  66 
Conn.  498;  Threefoot  v.  Nuckols,  68  Miss.  116;  Thurbw  v. 
Eastern  B.  &  L.  Co.  118  N.  C.  189- 
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the  accused,  so  that  if  the  drcumstances  exist,  but  the 
party  does  not  believe  in  them,  he  is  not  justified  in 
acting  on  them,  and  will  be  liable  if  he  does.  And  the 
defendant  in  an  action  for  malicious  prosecution  is 
chargeable  with  all  facts  known  to  faim  or  which  could 
have  been  known  by  an  exercise  of  reasonable  care  and 
diligence  which  make  for  ttie  innocence  of  the  party 
accused.' 

Probable  cause  is  said  to  exist  when  a  party  accused 
of  malicious  prosecution  can  show  that  he  has  laid  all 
the  facts  known  to  him  before  an  attomey-at-law,  and 
then  acted  upon  the  advice  of  such  counsel,  while  other 
cases  hold  that  the  advice  of  counsel  is  not  conclusive 
of  probable  cause,  but  is  only  a  circumstance  to  be  con- 
sidered by  the  jury.'  Still  other  cases  hold  that  the 
advice  of  counsel  goes  to  the  question  of  malice  and  not 
of  probable  cause,  and  all  agree  that  the  advice  of  coun- 
sel to  be  of  avail  must  have  been  sought  and  acted  upon 
in  good  faith,  and  not  as  a  mere  cloak;  and  that  all  the 
facts  known,  or  which  reasonable  diligence  might  have 
discovered,  must  have  been  communicated  to  the  attor- 
ney whose  advice  is  sought.* 

'  Donlap  T.  Ids.  Co.  109  Cal.  365 ;  Jackson  v.  Bel],  5  S.  D. 
«57;  Stubbs  v.  Mulholland,  168  Mo.  47;  Flam  t.  Lee,  116  la. 
£89. 

'  Stone  V.  Swift,  4  Pick.  889;  Walter  v.  Sample,  2B  Pa.  St. 
876;  Brinslej  v.  Schultz,  124  Wis.  426;  Morrow  t.  Cames,  108 
HI.  App.  621 ;  Shannon  t.  Jones,  76  Tex.  141. 

*  Hess  V.  Bating  Co.  91  Ore.  603 ;  Wright  v.  Hanna,  98  Ind 
ai7;  Smith  V.  Waltera,  125  Pa.  St.  458;  Vaun  v.  McCrcaiy,  77 
Cti.  484;  Johnson  t.  Miller,  82  la.  693. 
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Except  in  New  York,  the  advice  of  counsel  is  gener- 
ally held  to  be  a  defense  to  an  action  of  malicious  prose- 
cution, though  not  warranted  by  the  facts  stated  to 
counsel."  To  excuse,  the  advice  must  be  that  of  a  person 
licensed  by  the  courts  as  an  attorney,  and  the  advice  of 
a  justice  of  the  peace  will  not  afford  any  protection 
unless  he  is  also  an  attorney." 

The  conviction  of  the  accused  is  generally  conclusive 
of  the  existence  of  probable  cause,  and  this  is  so  thou^ 
8  higher  court  reverse  it  and  acquit  the  accused.  But  a 
oonviction  may  be  shown  to  have  been  accomplished  by 
fraud,  duress  or  conspiracy,  and  then  will  not  be  an 
excuse.^  Waiver  of  examination,  or  binding  over  by  the 
magistrate  and  indictment  by  the  grand  jvay  are  only 
prima  facie  evidence  of  probable  cause,  but  in  ^ode 
Island  tlie  commitment  or  indictment  is  said  to  be  con- 
dusire  of  probable  cause  unless  secured  hy  fraud  or 
undue  means.^  Want  of  probable  cause  is  not  to  be 
inferred,  and  liie  plaintiff  in  the  action  of  malidous 
prosecution  has  the  burden  of  diowing  its  absence.' 

Sec  401-41.  SAME  SUBJECT— MALICE— 
WHEN  IT  MAY  BE  INFERRED.— "To  maintain 
an  action  of  malicious  prosecution,  two  essential  elements 

'  Hazzard  v.  Flury,  ISO  X.  Y.  S2d ;  Eompass  v.  Li^t,  litS 
Mich.  86;  Ash  v.  Marlow,  SO  (^o,  119. 

*  OInutead  v.  Partridge,  16  Gray,  S81 ;  Borgett  t.  Burgett,  49 
Ind.  78;  Ban  v.  Rswles,  98  Cal.  SS2. 

*  Whitney  t.  Peckham,  15  TAaaa.  X4S;  HoUidal  v.  HoUiday, 
128  Cal.  36. 

■  Guisti  T.  Del  Papa,  19  R.  I.  888. 

*  Sutton  T.  Anderson,  109  Fa.  St  161. 
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must  concur — ^ina]ice,  and  a  want  of  probable  cause.  The 
inferenra  of  malice  may  be  drawn  from  a  want  of  prob* 
able  cause;  but  sudi  inference  is  subject  to  be  rebutted 
by  proof  tiiat  the  prosecutor,  though  not  able  to  diow 
probable  cause,  instituted  the  proceedings  under  an 
honest  belief  that  the  plaintiff  was  guilty  of  the  offense 
charged;  provided  such  belijef  is  founded  on  facts  and 
circumstances,  which  would  produce  in  the  mind  of  a 
reasonable  and  prudent  man  sudi  serious  suspicion  of 
the  plaintiffs  guilt  as  to  repel  tiie  idea  that  the  prose- 
cutor was  actuated  by  malice.""  The  mere  failure  to 
convict  the  accused,  or  the  discontinuance  of  the  action 
does  not  show  malice,  or  want  of  probable  cause.'  It 
ihas  been  held  that  where  a  civil  suit  is  brought  and  an 
urest  made,  and  the  suit  is  then  voluntarily  dismissed, 
this  is  prima  facte  evidence  of  want  of  probable  cause.' 

There  is  no  presumption  of  malice,  and  the  burden  of 
Rowing  it  rests  upon  the  plaintiff  in  the  malicious  prose- 
cution suit.  The  existenoe  of  malice  is  shown  by  proof 
that  the  suit  was  instituted  by  reason  of  wrtmgful  or  im- 
proper motive,  and  actual  malevolence  or  evil  deaga 
need  not  be  shown.    The  proof  of  malice  is  usually  from 

"  Lunsford  t.  Dietridi,  86  Ala.  250,  253.  See  also,  Roy  v. 
Goings,  lis  HI.  656 ;  Vansickle  t.  Brown,  68  Mo.  627 ;  Pangburo 
v.  Bull,  IS  Weod.  S46 ;  Falvej  t.  Faxon,  14S  Mass.  S84;  Heap 
V.  Parrish,  104  Ind.  86. 

*  Spear  v.  Hilea,  67  Wis.  860 ;  Bekeland  v.  Lyons,  96  Tex. 
«55;  Peck  v.  Chouteau,  91  Mo.  188;  Williams  v.  Taylor,  6 
Bing.  188. 

'  Green  v.  Codtran,  48  la.  644 ;  Burhans  t.  Sanford,  19  Wend. 
417. 
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the  circumstancea  surrounding  the  prosecution,  and  the 
situation  of  the  parties.* 

It  does  not  constitute  malidous  prosecution  to  merely 
make  complaint  or  sue  out  a  warrant,  if  no  arrest  is  made 
thereunder/  All  persons  concerned  in  the  bringing  of 
the  wrongful  action  are  jointly  and  severally  responsible, 
but  corporations  and  other  principals  are  not  liable  for 
the  malicious  actions  of  their  agents  and  servants,  though 
for  the  protection  of  the  property  of  the  prindpals,  un- 
less expressly  authorized,  or  to  be  inferred  as  part  of 
their  authority  from  the  nature  and  scope  of  their 
duties."  When  the  court  issuing  the  process  has  no  juris- 
diction, an  action  for  malicious  process  will  not  lie  unless 
the  prosecutor  has  falsely  and  maliciously  represented 
the  facts  to  be  different  from  what  they  really  are,  and 
the  mistake  is  not  merely  on  tiie  part  of  the  court  or  offi- 
cer mistaking  his  authority  but  rather  the  wrongful  act 
of  the  prosecutor." 

Sec  401-42.  SAME  SUBJECT— TERMINA- 
TION OF  THE  SUIT.— A  final  acquittal  of  the  ac- 

•  McKown  T.  Honter,  SO  N.  Y.  686 ;  Dietz  v.  Langfitl,  68  Pa. 
St.  2S4 ;  Purcell  v.  McNamora,  9  East  S61 ;  Lacey  v.  Porter,  103 
CoL  597^  Kimball  t.  Bates,  50  Me.  SOS. 

*  Swift  V.  Witchard,  103  Ga.  198 ;  Cooper  v.  Armour,  42  Fed. 
SI  5. 

"  Singer  Mfg.  Co.  t.  Hancock,  74  HI.  App.  656;  Robertson  v. 
Marion,  97  ID.  App.  332 ;  Govaski  v.  Downey,  100  Mich.  429 ; 
Southern,  etc,  Co.  v.  Adams,  181  Ala.  147;  Marklej  v.  Snow, 
207  Pa.  St.  447. 

'  Navarino  v.  Dudrap,  66  N.  J.  L.  620 ;  Beuthner  t.  Ellinger, 
90  ^18.  439;  Berger  t.  Saul,  113  Ga.  869. 
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cused  is  usually  what  is  meant  by  a  tennination  of  the 
suit  or  action  in  favor  of  the  phdntiff  in  the  action  for 
malicious  prosecution.  So  where  there  has  been  a  cmn- 
promise  of  the  suit  complained  of,  or  it  has  been  dis- 
missed and  a  new  action  commenced  immediately,  or 
within  a  short  time,  in  another  court,  this  is  not  sudi  a 
termination  as  will  justify  an  acticHi  of  malicious  prose- 
cution.' 

The  dismissal  of  the  suit  by  the  entry  of  a  noUe  prose- 
qui is  generally  held  to  be  a  sufficient  termination  of  the 
suit  to  justify  an  action  of  malicious  prosecution  for  the 
wrongful  arrest.^  So  is  a  disdiarge  on  habeas  corpus 
proceedings.*  And  tlie  failure  of  tiie  person  responsible 
for  the  criminal  action  to  appear  and  prosecute,  whereby 
it  is  discontinued,  is  held  to  be  a  final  termination.*** 

Sec.  401-48.  SAME  SUBJECT— WHEN  MA- 
LICIOUS PROSECUTION  WILL  LIE  FOR 
UNFOUNDED  CIVIL  SUITS.— Generally  actions 
of  nudidous  prosecution  are  founded  upon  criminal 

'  Boaenberg  t.  Hart,  SS  HI.  App.  262 ;  Hunilbur^  v.  Shep- 
herd, 119  Maw.  SO;  Sean  t.  Hathaway,  13  CaL  277;  Hartshorn 
T.  Smith,  104  6a.  236.  But  see,  Mortxm  t.  Young,  56  Me.  24, 
and  Daily  v.  Donatb,  100  III.  App.  62,  where  the  compounding 
under  protest  to  secure  a  discharge,  and  the  payment  of  costs  by 
the  defendant,  did  not  estop  the  defendant  from  maintainiDg  an 
action  for  the  wrongful  suit. 

'  Brown  v.  Bandall,  S6  Conn.  56 ;  Clegg  t.  Watetbuiy,  88 
Ind.  21.    Contra,  Brown  v.  Lakeman,  12  Cuah.  482. 

"  Zebley  v.  Storer,  117  Pa.  St.  478.  Contra,  Hinds  v.  Paricer, 
11  App.  Div.  827,  82  N.  Y.  S.  280. 

^c  Leerer  v.  HamiU,  57  Ind.  428. 
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actions,  but  in  stnne  cases  the  action  may  be  maintained 
for  the  malicious  institution  of  a  civil  suit.  Thus  for  the 
malicious  institution  of  a  bankruptcy  proceeding,  the 
defendant  may  have  such  an  action  for  the  damages  sus- 
tained.' So  for  the  institution  of  any  action,  which 
though  of  a  civil  nature,  yet,  by  reason  of  ancillary  proc- 
ess, as  arrest,  garnishment,  attachment,  injunction,  and 
the  like,  there  is  an  interference  with  the  person  or  prop- 
erty of  the  defendant,  it  is  generally  held  that  an  action 
of  malicious  prosecution  will  lie,  if  such  civil  process  has 
been  instituted  without  probable  cause  and  maliciously.' 
And  where  the  liberty  of  the  person  is  aimed  at,  as  in  in- 
sanity proceedings,  the  action  will  lie." 

The  authorities  are  divided  on  the  proposition  whether 
a  suit  for  damages  may  be  maintained  in  the  case  of  any 
dvil  suit  alleged  to  have  been  brought  maliciously  and 
without  probable  cause,  and  whidi  has  not  sought  to  in- 
terfere with  the  person  or  property  of  the  defendant.  In 
one  of  tiie  cases  upholding  an  action  for  damages  in  any 
such  case  it  is  said:  "The  spirit  of  this  rule,  if  not  its  let- 

>  (%apiiian  v.  Pickersgill,  ft  Wib.  146;  Whitworth  v.  Hall,  ft 
B.  &  Ad.  edS. 

*  LanzoQ  t.  Chammx,  18  R.  I.  467 ;  Collins  ▼.  Hayte,  60  HI. 
S37 ;  Brown  v.  Master,  104  Ala.  4B1 ;  Willard  t.  Holmest,  14S  N. 
Y.  49S;  Lubj  v.  Bennett,  111  Wis.  613;  Newark  Coal  Co.  t. 
Upson,  40  Ohio  St.  17 ;  Pherson  v.  Runyon,  41  Minn.  584 ;  Fort- 
man  V.  Rottier,  8  Ohio  St.  618.  In  the  last  case  an  action  for 
damages  wat  allowed  for  a  malicious  attachment,  without  show- 
ing that  the  attachment  complained  of  was  terminated. 

'  Lockenoor  v.  Sides,  67  Ind.  860.  See  also,  Gunderman  v. 
BuKhiuv,  7  HL  App.  180. 
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ter,  requires  the  courts,  in  every  case  where  they  find 
that  one,  in  bad  faith,  has  prostituted  their  process  to 
gratify  his  malice,  to  afiFbrd  the  party  so  wronged  per- 
sonal redress  for  the  damages  sustained  by  him,  when 
this  is  found  to  be  in  excess  of  the  taxable  costs  of  the 
suit."*  The  reasons  supporting  the  contrary  opinion  are 
thus  stated:  "Those  who  favor  the  doctrine  that  courts 
ought  to  permit  suits  of  this  character  to  be  brou^t  and 
prosecuted,  urge  in  support  of  it  tiie  common  law 
mMcim,  that  for  every  wrong  the  law  furnishes  a  remedy. 
It  is  said  that,  when  a  civil  suit  is  maliciously  prosecuted 
without  probable  cause,  the  defendant  undergoes  ex- 
penses, and  suffers  injury  from  loss  of  time,  and  often 
from  loss  of  credit;  and  that  these  wrongs  he  must  en- 
dure without  a  remedy,  if  he  cannot  bring  suit  for  dam- 
ages for  the  prosecution  of  such  malicious  action.  On 
the  other  hand  it  must  be  remembered  that  the  courts  are 
open  to  every  citizen;  and  every  man  has  a  right  to  come 
into  a  court  of  justice  and  claim  what  he  deems  to  be  his 
right  without  fear  of  being  prosecuted  for  heavy  dam- 
ages. If  sudi  actions  are  allowed,  it  might  oftentimes 
happen  that  an  honest  suitor  would  be  deterred  from 
ascertaining  his  legal  rights  through  fear  of  being 
obliged  to  defend  a  subsequent  suit,  charging  him  with 
malicious  prosecution.  Those  who  favor  this  species  of 
action  also  claim  that  if  the  courts  refuse  to  allow  such 
actions  to  be  maintained,  litigation  will  be  encouraged, 
and  causdess  and  unfounded  civil  suits  will  be  apt  to  be 

*  Lipscomb  t.  Shofner,  96  Term.  112, 116.    See  also.  Pope  T. 
Pollock,  46  Ohio  St.  867,  4  L.  R.  A.  2fiS. 
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brought.  On  the  contrary,  the  danger  is  that  litigation 
will  be  promoted  and  encouraged  by  permitting  such 
suits  as  the  present  action  to  be  brought.  This  is  so, 
because  the  conclusion  of  one  suit  would  be  but  the  be- 
ginning of  another.  A  defendant,  who  had  secured  a 
farorable  result  in  the  suit  against  him,  would  be 
tempted  to  bring  another  suit  for  the  purpose  of  show- 
ing that  there  had  been  malice  and  want  of  probable 
cause  in  the  prosecution  of  the  first  suit  which  he  had 
won.    Litigation  would  thus  become  interminable.'" 

There  must  be  proof  of  malice  and  want  of  probable 
cause,  under  the  same  principles  as  exist  where  the  action 
is  based  upon  a  criminal  prosecution,  and  the  advice  of 
counsel  will  be  a  justification  under  similar  conditions.' 

"If  process,  either  civil  or  criminal,  is  wilfully  made 
use  of  for  a  purpose  not  justified  by  the  law,  this  is  abuse 
for  which  an  action  will  lie.  The  following  are  illustra- 
tions: Entering  up  a  judgment  and  suing  out  execution 
after  the  demand  is  satisfied;  suing  out  an  attachment 
for  an  amount  greatiy  in  excess  of  the  debt;  causing  an 
arrest  for  more  than  is  due;  levying  an  execution  for  an 
excessive  amount;  causing  an  arrest  when  the  party  can- 
not procure  bail,  and  keeping  him  imprisoned  until,  by 

'  Smith  T.  Michigan  Bagg;  Co.,  175  HI.  619.  See  also,  Bitz 
T.  Meyer,  40  N.  J.  L.  26«;  Terry  t.  Davis,  114  N.  C.  81 ;  Cin. 
Daily  Tribune  Co.  v.  Brack,  61  Ohio  St.  469,  distinguishing  46 
Ohio  St  867. 

'  Carbondale  Investment  Co.  v.  Burdick,  67  Kan.  %29 ;  Gurley 
v.  Tomkins,  17  Colo.  4S7;  Hurgreen  v.  Union  Mut.  L.  Ins.  Co. 
141  CaL  S85;  Connelly  v.  White,  12»  la.  891;  Le  Clear  v. 
Perkins,  108  Mich.  181. 
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stress  thereof,  he  is  compelled  to  surrender  property  to 
which  the  other  is  not  entitled.  In  these  cases,  proof  of 
actual  mahce  is  not  important,  except  as  it  may  tend  to 
aggravate  damages;  it  is  enough  that  the  process  was 
wilfully  abused  to  accomplish  some  unlawful  purpose."'' 
The  elements  necessary  to  show  abuse  of  legal  process 
are  said  to  be,  first,  the  existence  of  an  ulterior  purpose; 
and  second,  an  act  in  the  use  of  the  process  not  proper 
in  the  regular  prosecution  of  the  proceeding.^ 

Whenever  process  is  misused  or  abused  as  by  taking 
it  out  to  accomplish  some  other  purpose  than  its  lawful 
and  legitimate  one  it  is  such  an  abuse  of  process  as  the 
court  will  reheve  against.  Hence  where  mi  arrest  is 
made  of  one  who  has  been  deceitfully  brought  within  the 
jurisdiction,  or  while  attending  court  as  a  witness,  or  in 
violation  of  extradition  laws,  no  advantage  can  be  taken 
of  it,  and  the  court  will  hold  such  service  to  be  null  and 
void.' 

"The  law  wisely  foreseeing  that  the  ministers  of  just- 
ice should  be  freed,  as  fw  as  practicable,  from  all  the  im- 
proper bias  whidi  may  result  from  self-interest,  has  de- 

^  Cooley  on  Torts,  230,  2S1,  citing:  Phoenix  Mut.  Life  Ina. 
Co.  V.  Arbudcle,  6«  El.  App.  33;  Barnett  v.  Reed,  61  Pa.  St. 
190 ;  Cl&A  T.  Noidholt,  121  Cal.  26 ;  Sommer  v.  Wilt,  4  S.  &  R. 
19;  Granger  v.  Hill,  i  Bing.  N.  C.  212. 

'  Bonne;  v.  King,  201  SI.  47.  The  legitimate  use  of  process, 
though  with  evil  intent,  is  ti«t  actionable  as  abuse  of  legal  pro- 
cess.   Wunnser  v.  Stone,  1  Kan.  App.  131. 

'  Compton  V.  Wilder,  40  Ohio  St.  130;  Sweet  v.  Kimball,  166 
Mass.  832 ;  Slade  v.  Joseph,  6  Dalj,  187 ;  Carpenter  v.  Spooner, 
2  Sanf.  717;  Wood  v.  Wood,  78  Ky.  624. 
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clared  Uiat  no  man  shall  be  his  own  officer,  and  that  no 
(mt  shall  in  his  own  person,  and  by  his  own  hand,  do  him- 
self ri^t  l^  legal  process.  Therefore,  where  an  officer 
is  interested  it  declares  that  another  shall  act;  and  this, 
in  principle,  appli^  to  all,  though  to  some  with  greater, 
others  with  less  force.'*'*'  In  all  cases  a  service  by  an  offi- 
cer in  his  own  case,  or  by  his  deputy  is  a  nullity,  and  this 
is  true  where  tiie  officer  is  related  by  marriage  to  one  of 
the  parties.* 

The  privilege  from  arrest  extends  to  one  who  is  at- 
tending the  taking  of  depositions  in  another  state,  tiie 
service  being  made  before  he  can  return  home  after  sudi 
taking.'  Where  a  person  has  been  arrested  who  is  privi- 
leged for  any  reason,  it  is  not  a  trespass  that  makes  the 
officer  liable;  the  party  so  arrested  must  apply  for  his 
discharge  to  the  court,  or  bring  habeas  corpus  pro- 
ceedings.' 

Sec  401-44.  SLANDER  AND  LIBEL  AS 
TORTS. — "Slander  and  libel  are  different  names  for 
the  same  wrong  accomplished  in  different  ways.  Slander 

"•  Per  Colcock,  J.,  in  Slngletary  v.  Carter,  1  Bailej,  467,  81 
Am.  Dec  480. 

'  Knott  T.  Jaiboe,  1  Met  (E;.)  S04;  Gage  ▼.  Graffan,  11 
Mass.  181 ;  Woods  t.  Gilson,  17  HI.  «18 ;  Ford  v.  Dyer,  «6  Miaa. 
S4S.  But  see,  Bennett  v.  Fuller,  4  Johns.  486,  as  in  this  State 
( N.  Y. )  it  is  held  that  an  officer  ma;  serve  the  process  bj  which 
the  suit  is  commenced,  though  in  his  own  favor. 

"Green  v.  Youngs,  17  HI.  App.  106.  Contra,  Parker  v. 
Manco,  61  Hun,  519. 

'  Aldrich  v.  Aldrich,  8  Met.  102;  In  re  Healey,  53  Vt.  694; 
Smith  T.  Jones,  76  Me.  138 ;  Magnay  t.  Burt,  6  Q.  B.  S81. 
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is  oral  defamation  published  witiiout  legal  excuse,  and 
libel  is  defamation  published  by  means  of  writing,  print- 
ing, pictures,  images,  or  anything  that  is  the  object  of 
the  sense  of  sight.  By  defamation  is  understood  a  false 
publication,  calculated  to  bring  one  into  disrepute."* 

The  publication  of  the  offensiTe  matter  is  the  gist  of 
tiie  wrong,  and  this  is  done  when  the  defamatory  diarge 
or  representation  is  brought  before  one  or  more  third 
persons.  So  if  the  wrong  consists  in  merely  stating  the 
objectional  words  to  the  party  himself,  or  communicat- 
ing them  to  him  it  is  not  slander  or  libel ;  but  if  tiie  words 
are  uttered  in  the  presence  of  a  third  person,  or  the 
defamatory  letter,  though  addressed  to  the  party  de- 
famed, f  dls  into  the  hands  of  another  person  the  publica- 
tion is  complete,  and  will  render  the  party  making  the 
diarge  liable.'  Where  the  defendant,  a  corporation,  by 
its  manager,  dictated  letters  to  a  stenographer  to  be  aent 
to  a  party,  this  was  held  not  to  be  a  publication,  as  they 
were  fellow  servants,  and  the  act  of  both  was  necessary 

*  Cboley  on  Torts,  226,  citing,  HoUenbeck  v.  Hall,  103  la. 
214.  "Libel  is  a  false  and  unprivileged  publication  which  ex- 
poses any  person  to  hatred,  contempt,  ridicule,  or  obloquy,  or 
which  causes  him  to  he  shuniift^  or  avoided,  or  which  has  a  ten- 
dency to  injure  him  in  his  business."  Taylor  v.  Hearts,  107  Cal. 
262,  269. 

•  Youmans  v.  Smith,  15&  N.  Y.  21*^  McLaughlin  v.  Schuell- 
bacher,  65  111.  App.  50;  Spaits  v.  Poundstone,  87  Ind.  522; 
Yousling  V.  Dare,  122  la.  539 ;  Shinglemeyer  v.  Wright,  124 
Mich.  281 ;  RumnejT.  Worthley,  186  Mass.  144;  Seipv.  Deshler, 
170  Fa.  St.  334.  If  the  statute  makes  insulting  words  actionable, 
the  sending  and  receipt  of  i^  letter  is  a  sufficient  publication. 
Holland  v.  Batchelder,  M  Va.  664. 
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to  complete  the  letter.*  The  delivery  of  a  telegraphic 
message  to  tlie  company  for  transmission  is  a  publication 
that  will  make  the  sender  Hable/  Where  one  acts  as  the 
agent  of  another,  or  in  a  public  or  qtuui  public  character, 
receiving  and  transmitting  a  defamatory  letter  to  carry 
for  another,  and  does  so  in  good  faith,  without  knowl- 
edge of  the  contents,  he  does  not  become  responsible,  as 
there  is  no  publication  by  him.  "But  in  general,  all 
persons  in  any  manner  instrumental  in  making  or  pro- 
curing to  be  made  the  defamatory  publication  are  jointly 
and  severally  responsible  therefor."" 

Sec,  401-45.  SAME  SUBJECT— OF  THE  PER- 
SONS WHO  BECOME  LIABLE.— Not  only  Ihe 
person  actually  responsible  for  the  slanderous  words  or 
libelous  article,  but  all  others  participating  therein,  or  by 
reason  of  their  relation  with  such  party  as  employer, 
partner,  principal,  and  the  like,  may  become  liable  to 
respond  in  damages  to  the  party  injured.  For  the  acts 
of  the  servant  or  agent  within  the  scope  of  the  business, 
the  master  or  prindpal  become  liable  under  the  doctrine 
of  respondeat  superior.  Corporations  are  also  Uable  for 
the  acts  of  their  officers,  agents  and  servants  in  the  same 
manner  as  principals;  partners  are  liable  for  the  acts  of 

"  Owen  v.  OgilTie  Pub.  Co.,  32  App.  Div.  466,  68  N.  Y.  S. 
loss,  otherwise  where  the  defendant  is  not  a  corporation, 
Gfunbrill  v.  Schoolej,  93  Md.  48;  State  t.  Mclntire,  116  N.  C. 
769. 

t  Monxm  v.  Lathrop,  96  Wis.  S86. 

'  Coolej  on  Torta,  227.  See  also,  Fonville  t.  McNease,  Dud- 
ley, 303;  Emmens  t.  Pottle,  L.  R.  16  Q-  B.  D.  364;  Maynard  v. 
Fireman's  Fund  Ins.  Co.  84  Cal.  48. 
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a  partner  in  the  paiinership  business ;  and  a  husband  may 
be  liable  jointly  with  his  wife,  for  slander  by  the  lat- 
ter." "The  publisher  of  a  newspaper  must,  at  his  peril, 
see  that  the  supervision  of  his  business  is  such  as  to  ex- 
clude all  hbellous  publications,  and  he  is  responsible, 
tiiough  one  is  made  without  his  knowledge,  and  notwith- 
standing stringent  regulations  made  by  himself,  which, 
if  observed,  would  have  prevented  it.  And  the  same  is 
true  of  the  goieral  manager,  or  managing  editor.  It  is 
immaterial  that  the  proprietor  has  turned  over  the  entire 
management  of  his  paper  to  others  and  resides  abroad. 
This  liability  is  not  planted  on  the  ground  merely  of  the 
duty  of  the  prindpal  to  see  tiiat  his  business  is  managed 
in  good  faith  and  with  proper  care,  but  it  corresponds  to 
the  liability  of  one  ifho,  having  brought  upon  his  prem- 
ises something  extremely  liable  to  inflict  great  and  irre- 
parable injury,  is  required  at  all  events  to  make  good  the 
injury  resulting  from  the  inadequacy  of  his  precau- 
tions.""* "The  law  is  well  settled  that  the  managing 
editor  of  a  newspaper  is  equally  liable  with  the  proprietor 
and  publisher  for  the  consequences,  in  a  civil  action  for 
the  publication  of  a  libellous  article;  and  this  is  so 
whether  he  knows  of  the  pubheation  or  not,  for  it  is  his 

"Howland  T.  Blake  Mfg.  Co.,  156  Mass.  543;  Behre  v.  Na- 
tional Cosh  Register  Co.,  100  Ga.  SIS;  Hoboken,  etcj  Co.  t. 
Kahn,  59  N.  1. 1*  818 ;  Haney  Mfg.  Co.  v.  Perkins,  78  MicL  1  j 
Taylor  v.  Pullea,  162  Mo.  434. 

**>  Cooley  on  Torts,  328.  See  also,  Buckley  t.  Enapp,  48  Mo. 
152;  Dunn  v.  Hearst,  1S9  Cal.  239;  Com.  t.  Morgan,  107  Mass. 
199;  Danville  Press  Co.  v.  Harrison,  99  111.  App.  244;  Long 
V.  Tribune  Printang  Co.,  107  Mich.  207. 
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busmess  to  know,  and  mere  want  of  knowledge  consti- 
tutes no  defense."* 

Sec.  401-46.  SAME  SUBJECT  —  WORDS 
ACTIONABLE  PER  ^E.— CLASSIFICATION 
OF  SLANDEROUS  WORDS.— The  publication  of 
certain  things  are  actionable  without  proof  of  injury, 
since  their  very  utterance  is  calculated  to  be  injurious  to 
the  parly  to  wh<»n  they  are  ascribed,  such  publications 
are  said  to  be  actionable  per  se,  or  by  themselves.  But  in 
Louisiana  the  distinction  between  words  actionable  per  ae 
and  tht»e  actionable  only  where  special  damage  is  al- 
leged, is  rejected,  and  only  the  actual  damage  proved 
can  be  recorvered  in  either  case.* 

In  a  leading  case  in  the  Supreme  Court  of  ttie  United 
States,  Mr.  Justice  Clifford  thus  classifies  words  falsely 
spoken,  which  will  give  rise  to  a  cause  of  action:  "1. 
Words  falsely  spoken  of  a  person  which  impute  to  the 
party  the  commission  of  some  criminal  offense  involving 
moral  turpitude,  for  which  the  party,  if  the  charge  is 
true,  may  be  indicted  and  punidied.  2.  Words  falsely 
spoken  of  a  person  wlu(^  impute  that  the  party  is  in- 
fected with  some  contagious  disease,  where  if  the  charge 
is  true,  it  would  exclude  the  party  from  society.  8.  De- 
famatory words  falsely  spoken  of  a  person,  which  impute 
to  the  party  unfitness  to  perform  the  duties  of  an  officer 
or  employment  of  profit,  or  the  want  of  integrity  in  the 
discharge  of  the  duties  of  sudi  an  office  or  employment. 

1  Smith  V.  Utley,  98  Wis.  188, 85  L.  R.  A.  620. 
■  Tarletoii  v.  Lagarde,  46  La.  Ann.  1868.    See  also,  Dufresne 
T.  Webe,  46  Wii.  290 ;  Trimble  v.  TautUog«r,  104  U.  665. 
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4.  Defamatory  words  falsely  spoken  of  a  party  whidil 
prejudice  such  party  in  his  or  het  profession  or  trade. 

5.  Defamatory  words  falsely  spoken  of  a  person  which, 
though  not  in  themselves  actionable,  occasion  the  parly 
special  damage."  Thus  there  are  four  classes  of  words 
actionable  per  »e,  or  in  themselves,  and  one,  the  fifth 
class,  which  become  acticmable  on  the  averment  and  proof 
of  special  damage  to  the  party  complainant.' 

The  test  of  the  actionability  of  words  imputing  a 
criminal  offense  is  said  to  be:  "In  case  the  charge,  if  true, 
will  subject  the  party  charged  to  an  indictment  for  a 
crime  involving  moral  turpitude,  or  subject  him  to  an 
infamous  punishment,  then  the  words  will  be  in  them- 
selves actionable."*  So  if  the  offense  charged  is  not  in- 
dictable, it  cannot  generally,  constitute  slander  per  »e* 
The  accusation  of  intent  to  commit  a  crime,  where  it  is 
not  charged  as  having  been  committed,  is  not  action- 
able.*   "If  the  words  convey  the  imputation  of  crime, 

■  FolUrd  T.  Ljon,  91  U.  S.  2«S,  J26. 

*  Brooker  v.  CrfSn,  5  Johns.  188.  See,  Kelley  v.  PUherty,  16 
R.  I.  834. 

"  Lodge  V.  CToole,  20  R.  I.  405 ;  Brooker  v.  Coffin,  tupra; 
CaBUd)eTTy  v.  Eellj,  36  6a.  606,  in  these  cases  the  imputation  of 
UQchastitj  to  a  female  is  held  not  to  be  actionable  per  le.  But 
in  other  cases  the  contrary  is  held :  Rutherford  t.  Paddock,  180 
Mass.  289;  Bamett  v.  Ward,  S6  Ohio  St.  107;  Gushing  t.  Hed- 
erman,  117  la.  637. 

*  Fanning  t.  Chose,  17  R.  I.  388,  where  the  charge  was  "he  ta 
going  to  start  a  house  of  ill  fame,"  and  the  court  said,  "To  de- 
fame another  bj  language,  is  to  harm  or  destroy  his  good  fame  or 
reputation,  or  to  disgrace  or  calumniate  him.  In  order  to  have 
this  eril  effect,  however,  it  is  evident  that  the  language  used 
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they  are  actionable  in  whatever  mode  thdr  meaning  may 
be  expressed;  tiiey  may  be  by  way  of  insinuation,  inter- 
rogation, by  irtmical  praise,  or  by  any  form  of  speech 
miderstood  by  the  hearers."^ 

As  to  wonls  imputing  a  contagious  or  infectious  dis- 
ease, it  is  said  that  while  Ibe  limitations  are  not  certain, 
the  list  is  probably  limited  to  venereal  diseases,  such  as 
are  brought  upon  one  by  disreputable  practices.  A 
diarge  that  one  had  consumption  would  not  be  within 
the  rule.® 

Words  are  actionable  per  te  as  damaging  one  in  re- 
spect to  his  profession,  which  charge  him  with  ignorance 
or  incompetency,  dishonesty,  or  general  unfitness  by 
reason  of  a  charge  of  conduct  unbecoming  the  particular 
following  in  which  he  is  engaged.  Thus  to  call  a  clergy- 
man an  "unscrupulous  liar,"  a  physician  a  "quack,"  or 
imputing  to  an  officer  dishonesty  or  corruption  in  his 
office.*  "It  is  not  enough  that  tlie  language  disparages 
him  generally,  or,  that  his  g^ieral  reputation  is  thereby 

concerning  him  must  relate  to  his  conduct  or  character  as  tbey 
now  are,  or  have  been  in  the  past,  and  not  be  the  mere  opinion 
of  the  speaker,  as  to  what  they  viU  be  at  some  indefinite  period  in 
the  future." 

T  Haines  t.  Campbell,  74  Md.  168. 

"  Irons  ▼.  Field,  9  R.  1. 216 ;  Kaucher  t.  Blinn,  S9  Ohio  St.  62 ; 
Rade  V.  Press  Pub.  Co.,  87  Miss.  264,  76  N.  Y.  S.  S98. 

•  Ajre  T.  Craven,  S  Ad.  &  El.  7 ;  Mains  t.  Whiting,  87  Mich. 
178 ;  Wallace  v.  Jameson,  179  Pa.  St  98 ;  Monson  t.  Lathrop,  96 
Wis.  886;  Thibault  v.  Sessions,  101  Mich.  279;  Hartford  v. 
State,  96  Ind.  461 ;  Hagan  t.  Furdy,  9S  Ky.  424  Ebnergreen 
V.  Horn,  116  Wis.  886;  Jarman  t.  Rea,  137  CaL  8S9. 
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affected,  or  that  the  words  used  tend  to  injure  him  in  his 
profession."'* 

As  to  words  ydddi  tend  to  injure  <Hie  in  his  business, 
to  be  actionable  per  $e  th^  must  refer  to  the  business  in 
^^cb.  the  party  is  engaged,  and  proximately  tend  to  in- 
jure or  prejudice  such  calling.  Thus  a  statement  wfaidi 
would  impugn  the  credit  or  solvency  of  a  merchant, 
would  be  injurious,  while  the  same  statement  as  to  one 
'  not  using  his  credit,  or  needing  finmtriftl  responsibility, 
mi^t  not  be  injurious.  While  one  manufacturer  or 
merchant  may  advertise  his  own  wares  as  superior  to  the 
wares  of  others,  and  though  this  may  be  untrue,  yet  he 
is  not  liable,  as  this  is  a  sort  of  license  to  the  mercantile 
trade.'  But  generally,  a  false  and  defamatory  statement 
as  to  one  in  his  trade  or  calling  is  actionable  per  *e,  witii- 
out  proof  of  special  damage  sustained.'  The  imputa- 
tiaa  of  insanity,  or  dishonesty,  and  incapacity,  in  respect 
to  one's  calling  have  been  held  actionable  per  se?  So  a 
false  statement  that  one  was  discharged  for  reprehensible 
conduct,  and  a  false  blacklisting  of  a  person  as  (me  who 
does  not  pay  his  debts,  is  actionable.* 

">  Divena  v.  Meredith,  147  Ind.  69S,  696.  See  also,  Wofford 
T.  Meeks,  1S9  AU.  S49,  6S  L.  R.  A.  214. 

'  Hubbuck  &  Son§  t.  Wilkinwrn,  1  Q.  R.  86;  Roynton  t. 
RemingtoD,  S  Allen,  897. 

'Moore  v.  FraaciB,  181  N.  Y.  199;  Lovejoy  v.  Whitcomh, 
174  Mass.  686;  Price  t.  Conway,  184  Fa.  St  340;  Hankel  ▼. 
Sdiaub,  94  Mich.  642. 

■  Moore  T.  Francis,  tupra:  Holmes  v.  Jonea,  ISl  N.  Y.  461 ; 
Oaither  t.  Adv.  Co.,  103  Ala.  468. 

*  Tonini  v.  Cerasco,  114  CaL  266;  W.  U.  Td.  Co.  T.  Pritchett, 
108  6a.  411. 
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When  the  words  charged  are  not  actionable  in  them- 
sdves,  the  phuntiff  must  aver  the  special  drcumstanees 
causing  the  damage,  as  where  the  imputation  of  un- 
chastity  in  a  female,  is  held  not  to  be  actionable  per  »e, 
she  may  show  that  by  reastm  thereof  she  lost  a  favorable 
marriage,  or  other  position,  and  thereby  suffered  spedal 
damage,  and  is  then  entitled  to  redress.^  A  general  claim 
of  damage  is  not  enough,  but  the  charge  should  be  made 
specifically  and  in  ccHinection  with  the  facts  causing  it.' 

Sec  401-47.  SAME  SUBJECT— LIBEL  DIS- 
TINGUISHED FROM  SLANDER,  AND  CLAS- 
SIFICATION OF  LIBELLOUS  CHARGES.— 
In  addition  to  being  propagated  by  printing,  pic- 
tures, and  the  like,  instead  of  orally,  a  libellous  charge 
is  said  to  differ  from  slander  in  that  the  former  may 
arise  from  the  use  of  matter  which  would  not  constitute 
slander  if  spoken  orally.  The  reascn  being  that  the 
printed  diarge  is  believed  to  be  more  far  reaching  and 
effective  than  oral  declarations,  and  implies  deliberation 
and  forethought,  while  mere  spoken  words  are  not  so 
open  to  the  implication  of  settled  malice.  Hence  there 
are  many  charges  that  will  be  held  to  be  libellous,  that 
would  not  constitute  slander.^ 

Libel  may  be  classified  as:    1.    Such  false  and  defam- 

"  Shepherd  v.  Wakeman,  1  Sid  79;  UnderiiUl  v.  Welton,  32 
Vt.  40. 

"  Waters  v.  Retail  Clerics  Union,  ISO  Ga.  424 ;  Buah  v.  Mc- 
Mann,  12  Col.  App.  604 ;  Field  t.  CoIbod,  99  Ej.  847. 

'  Herrick  ▼.  Tribune  Co.,  108  EL  App.  244 ;  Republican  Pub. 
Co.  V.  Nosman,  16  Col.  899;  Moore  t.  Francis,  121  N.  Y.  199; 
Ukman  v.  Daily  Record  Co.,  189  Mo.  878. 
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atoiy  publications  as  are  actionable  per  te;  and,  2.  Those 
false  and  defamatory  publications  which  are  only  action- 
able on  averment  and  proof  of  special  damage.  It  fol- 
lows from  what  has  been  said,  that  in  the  first  class  fall 
all  those  words  and  defamatory  diarges  which  have 
been  shown  to  constitute  slander  per  *e,  and  in  addition 
certain  other  charges,  which  by  reason  of  the  deliberate- 
ness  of  the  charge,  and  the  widespread  publicity  of  the 
printed  defamation  are  held  to  be  actionable  per  se  when 
given  to  the  public  in  that  form.  It  is  stated  to  be  a 
general  rule  that  any  false  and  malicious  writing  pub- 
lished of  another  is  libellous  per  se,  when  its  tendency  is 
to  render  him  contemptible  or  ridiculous  in  public  estima- 
tion, or  expose  him  to  public  hatred  or  contempt,  or  hin- 
der virtuous  men  from  associating  with  him."  Thus  to 
accuse  a  dtizen  of  being  influenced  in  his  political  party 
actions  by  bribery,  or  a  teacher  in  making  a  false  report 
to  the  official  board,  and  general  untruthfulness,  is  libel- 
lous per  ie' 

^  Cooley  on  Torts,  S40.  See  also,  Lindle^r  t.  Horton,  27  Conn. 
68 ;  Waiiama  v.  Karnes,  4  Humph.  9 ;  Price  t.  Whitely,  60  Mo. 
489 ;  AtwiU  v.  Mcintosh,  liXt  Mass.  177. 

■  Hand  v.  Winton,  88  N.  J.  188;  Lindley  v.  Horton,  tupra. 
See  also,  GDes  v.  State,  6  Ga.  276;  Massnere  t.  Dickens,  70  Wis. 
83;  Hermann  v.  Bradstreet  Co.,  19  Mo.  App.  27;  State  t. 
SmUey,  37  Ohio  St  80. 

"It  is  libellous  per  te  to  write  or  print  of  one  that  he  is  a  Tiar 
and  a  dead  beat,*  *a  gambler,*  *a  sucker,*  'a  eunuch,*  'a  secret 
slanderer,*  or  'scandal  monger,*  that  he  is  'slippery,'  or  that  he 
is  a  'dangerous,  aJiIe  and  seditious  agitator,'  that  he  is  an  'an- 
archist,* or  that  he  *would  be  an  anarchist  if  he  thought  it  would 
pay."*    Cooley  on  Torts,  S42,  dting:  Colvard  t.  Black,  110 
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When  the  words  are  actionable  per  se,  it  is  the  duty  of 
tiie  court,  in  both  slander  and  libel  cases,  to  instruct  the 
jury  that  the  words  are  actionable  in  themselves  without 
proof  of  spedtd  damage.  In  other  cases  of  the  publica- 
ticm  of  false  and  defamatory  matter,  the  plaintiff  may 
recover  on  proof  of  special  damage  suffered  as  the  prox- 
imate result  of  the  wrongful  or  malidous  diarge.^" 

The  plain  and  natural  import  of  words  is  to  be  con- 
sidered in  determining  their  character,  but  this  is  to  be 
considered  in  connection  with  the  circumstances  under 
which  they  were  used,  and  the  ideas  calculated  to  be  con- 
veyed to  those  to  whom  addressed.  "In  determining 
whether  a  given  xniblication  is  libellous,  the  language 
thereof  must  be  taken  in  its  ordinary  signification,  and 
cmstrued  in  the  light  of  what  might  reasonably  have 
been  understood  therefr(»n  by  the  persons  who  read  it. 
The  question  is,  how  would  persons  of  ordinary  intelli- 
gence understand  the  language.'"  It  is  not  a  question 
of  the  intent  of  the  speaker  or  writer,  or  even  of  the  un- 
derstanding of  the  plwntiff,  but  rather  of  the  xmder- 
standing  of  th(»e  to  whom  the  words  are  addressed,  and 

Ga.  64* ;  Morgan  v.  Andrews,  107  Mich.  88;  Ferguson  v.  Even- 
ing Chronicle  Pub.  Co.,  1%  Mo.  App.  468;  Willmann  v.  Press 
Pub.  Co.,  49  App.  Drv.  86,  68  N.  Y.  S.  815 ;  Eckert  t.  Van  Pelt, 
69  Kan.  867 ;  Patton  v.  Crura,  72  Ark.  421 ;  Peterson  v.  W.  U. 
TeL  Co.  66  Minn.  18 ;  Wilkes  t.  Shields,  62  Minn.  4^6 ;  Cerveney 
T.  Ch.  Diily  News  Co.  189  111.  845;  Lewis  v.  Daily  News  Co.,  81 
Md.  466. 

"  Filber  v.  Dauterman,  28  Wis.  184 ;  Gottbehuet  v.  Hubachek, 
86  Wis.  616;  HoDenbeck  t.  Ristine,  105  la.  488. 

*  Herringer  v.  Ingberg,  91  Minn.  71. 
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of  the  natural  and  probable  effect  of  the  words  upon 
them.  One  is  liable  for  the  defamation  thou^  the 
words  were  used  in  jest,  or  without  the  intention  of 
harm.*  If  the  language  is  ambiguous,  witnesses  may 
testify  what  they  understood  by  it  when  it  was  read  by 
them;"  and  when  the  identity  of  the  party  defamed  is 
not  clear,  facts  and  circumstances  are  admissible  in  evi- 
dence to  show  to  whom  they  were  intended  to  refer,  and 
in  some  cases  witnesses  who  read  the  article  may  testify 
to  whom  they  understood  it  to  refer.* 

When  the  words  are  ambiguous,  in  a  slander  or  libel 
action,  and  are  not  clearly  actionable  per  »e,  the  plaintifiT 
may,  by  the  allegation  of  explanatory  facts,  show  that 
the  words  used  are  of  a  definite  meaning  and  are  defam- 
atory; Uie  statement  of  such  matters  in  this  way  is  said 
to  be  by  way  of  inducement.  A  libel  or  slander  may  be 
just  as  injurious  when  put  in  an  ambiguous  or  indefinite 
way  as  when  clearly  uttered.  "Language  is  often  more 
significant  in  suggestion  than  in  expression.  Truth 
half  told  is  frequently  more  hurtful  than  blatant  false- 
hood; it  is  not  less  venomous,  and  is  more  insidious.*"' 

■  WfllianiB  V.  McKee,  98  Tenn.  1S9;  Ellis  v.  WhitAead,  96 
Mich.  105. 

'  Binfoid  T.  Young,  115  Ind.  174;  Wimer  t.  AUbaugh,  78 
la.  79. 

*  Colvard  v.  Black,  110  Ga.  64«;  Van  Ingen  v.  Mwl  &  Eip. 
Pub.  Co.,  166  N.  Y.  876;  Holmea  y.  Clisby,  118  Ga.  820 ;  Far- 
rand  T. '  Aldrich,  86  Mich.  599.  Contra,  Stokes  v.  Morning 
Journal,  66  App.  Div.  569,  78  N.  Y.  S.  «45. 

"  Democrat  Pub.  Co.  t.  Jones,  8S  Tex.  S02,  306.  See  also, 
Hearne  v.  De  Young,  119  CaL  670;  Garrett  t.  Flow  Works,  164 
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Sec  401-48.  SAME  SUBJECT— THE  PtJR- 
POSB  AND  SCOPE  OF  THE  INDUCEMENT 
AND  INNUENDO.— "If  the  words  alleged  to  have 
been  spoken  are  not  slanderous  or  libellous  per  se,  or  if 
they  do  not  refer  to  the  plaintifiF,  or  if  they  require  ex- 
pluiation  1^  some  extrinsic  matter  to  render  them  ac- 
tionable, such  extrinsic  facts  must  be  alleged  by  way  of 
inducement,  and  thus  rraider  the  charge  intelligible  and 
certain."*  "An  innuendo  is  properly  used  to  point  the 
meaning  of  the  words  alleged  to  hare  been  spoken,  in 
view  of  the  occasion  and  circumstances,  whether  appear- 
ing in  the  words  themselres,  or  extraneous  prefatory 
matters  alleged  in  the  declaration."  "It  is  not  permissi- 
ble to  enlarge  and  extend  the  meaning  of  the  words  spok- 
en, beyond  their  natural  import,  by  the  innuendo,  ex- 
cept so  far  as  sudi  enlarged  meaning  is  warranted  by 
prefatory  matters  set  forth  in  the  inducement  or  collo- 
quium."^ Notwithstanding  tiie  allegations  of  the  innu- 
endo, it  is  a  question  of  law  for  the  court  to  say  if  they 
are  capable  of  the  defamatory  meaning  stated,  and  if 
not,  the  innuendo  cannot  make  them  actionable.' 

Ind.  919;  Quino  v.  Frod^ntial  Ins.  Co.,  116  la.  SSS;  Rep.  Pub. 
Co.  V.  Miner,  S  Col.  App.  068. 

"  Mciaugblin  v.  Fisher,  136  m.  Ill,  117.  Eztrinsic  facts 
needed  to  show  the  actionability  of  the  defamatory  expressions 
used  must  be  alleged  by  way  of  inducement,  and  not  as  part  of 
the  innuendo.    Freeman  v.  Sanderson,  \9A  Ind.  264. 

"^  McLaughlin  t.  Fisher,  tupra.  See  also,  Lewis  t.  Daily  News 
Co.,  81  Md.  466;  Price  t.  Conway,  134  Pa.  St.  340;  Moss  t. 
Harwood,  102  Va.  986. 

'Herrick  t.  Tribune  Co.,  108  HL  App.  244;  Walford  t. 
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Sec.  401-49.  SAME  SUBJECT— THE  PROOF 
OF  THE  TRUTH  OF  A  DEFAMATORY 
CHARGE  IS  A  DEFENSE  TO  A  CIVIL  AC- 
TION.— In  all  civil  actions  for  libel  and  slander  the  de- 
fendant may  allege  and  prove  the  truth  of  the  defama- 
tory matters,  and  this  is  a  good  defense;  but  in  some 
criminal  cases  the  proof  of  the  truth  would  not  be  a  de- 
fense. Wben  the  charge  alleged  to  be  defamatory  is 
the  imputation  of  the  commission  of  a  crime,  and  justi- 
fication is  attempted,  some  cases  hold  that  it  is  sufficient 
if  the  criminality  is  shown  by  evidence  sufficient  to  sup- 
port Miy  other  fact  in  a  civil  controversy;'  while  other 
cases  hold  that  the  same  degree  of  proof  as  would  be  re- 
quired to  convict  the  party  of  the  crime  djarged.^"* 

While  at  common  law  an  abortive  attempt  to  justify 
by  proving  the  truth  of  a  slander  or  libel  may  be  con- 
sidered in  aggravation  of  damages,  and  the  truth  must 
be  proved  substantially  as  laid,  yet  it  is  said:  "It  is  well 
settled  that  a  defendant  is  not  required  in  an  action  of 
slander  or  libel  to  justify  every  word  of  the  alleged  de- 
famatory matter ;  it  is  sufficient  if  the  substtmce,  the  gist, 
the  sting  of  the  libellous  charge  be  justified.  Immaterial 
variances  and  defects  of  proof  upon  immaterial  matters 
go  for  nothing,  and,  if  the  gist  of  the  charge  is  estab- 
lished hy  the  evidence,  the  defendant  has  made  his  case."* 

Herald  Printing  Co.,  188  Ind.  878 ;  Wallace  y.  Homestead  Co., 
11?  la.  848. 

■  Schmidt  t.  N.  Y.  Union  Ins.  Co.,  1  Gray  B»9 ;  Elliott  v. 
Van  Buren,  83  Mich.  49;  Blaeser  v.  Ins.  Co.,  87  Wis.  81. 

^°  Fountain  t.  Wert,  S3  la.  9 ;  Tucker  v.  Call,  4S  Ind.  81. 

*  Hearne  v.  De  Young,  119  Cal.  670.    See  also,  Gorman  v. 
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Sec.  401-50.  SAME  SUBJECT— OF  THE 
NECESSITY  FOR  MALICE  IN  ACTIONS  OF 
SLANDER  AND  LIBEL.— When  malice  is  stated 
to  be  one  of  the  necessary  factors  in  actions  for  defama- 
tion, it  is  understood  that  the  term  does  not  mean  ill  will 
against  a  person,  but  rather  malice  in  its  legal  sense,  of 
being*  a  wrongful  act,  done  intenticmally  without  just 
cause  or  excuse.*  "Malice,  in  an  action  of  this  ^d,  con- 
sists in  intentionally  doing  without  justifiable  cause  that 
which  is  injurious  to  another,  and  ereiything  injurious 
to  the  diaracter  of  another  is,  in  this  action,  taken  to  be 
false,  until  it  is  shown  by  plea  to  be  true.  Therefore 
every  pubHcation  injurious  to  the  character  is,  in  law, 
false  and  malicious  until  the  presumption  of  falsehood 
is  met  by  plea  of  the  truth,  or  the  presumption  of  mahce 
is  removed  by  showing  a  justifiable  occasion  or  motive."' 

There  is  a  conflict  of  authority,  in  actions  for  defama^ 
tion,  whether  the  exact  words  alleged  must  be  proved  on 
trial.  In  some  cases  the  greatest  accuracy  is  required, 
so  that  where  the  words  were  alleged  in  the  third  person 
and  proved  in  the  second  the  variance  was  held  fatal.* 

SuUoD,  32  Pa.  St.  247;  Coffin  V.Brown,  94  Md.  190;  Triggav. 
Sun,  etc,  Co.,  179  N.  Y.  144.  On  a  plea  of  justification,  the  de- 
foidant  has  the  burden  of  proof,  and  is  entitled  to  open  and  close. 
Stallings  v.  Whittaker,  66  Ark.  494. 

*  Bromage  v.  Prosser,  4  B.  &  C.  265 ;  Barr  v.  Moore,  87  Pa. 
St  286 ;  McLean  v.  Scripps,  62  Mich.  214. 

■  Lewis  V.  Daily  News  Co.,  81  Md.  466,  478. 

*  Becker  t.  Schiller,  49  HI.  App.  606;  Ilea  v.  Swank,  202  SI. 
468 ;  Roberts  t.  Lamb,  ^  Tenn.  348. 
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In  other  cases  the  proof  of  words  meaning  substantially 
the  same  as  those  aUeged  to  have  been  used  is  suffident." 
There  are  many  cases  where,  on  grounds  of  public 
policy,  the  communication  though  defamatory  is  priv- 
ileged, and  the  party  responsible  for  it  cannot  be  pro- 
ceeded against  in  an  action  for  damages,  unless  there  is 
malice  as  well  as  falsity  in  the  charge.  In  some  cases 
there  is  an  absolute  privilege,  as  where  a  witness  is  called 
to  testify,  he  must  be  protected  in  speaking  freely,  and 
in  these  cases  a  suit  for  damages  will  not  lie  by  the  party 
injured  by  the  false  testimony  even  though  express  mal- 
ice be  ^own.  A  criminal  action  for  the  perjury  com- 
mitted is  the  only  redress."  Other  instances  of  absolute 
privilege  are,  the  deliberations  of  the  jury  within  the 
jury-room;  the  statements  of  counsel  or  of  a  party  in 
presenting  a  case  to  the  court  or  jury,  while  kept  within 
the  subject  matter  of  the  controversy  or  inquiry;  and 
generally  the  testimonr  given  before  courts,  or  judicial 
or  le^lative  committees  and  the  like.* 

"  Sh^rp  T.  Bowler,  103  K;.  S82 ;  Kidder  v.  Bacon,  74  Vt.  2GS ; 
Emerson  v.  Miller,  116  la.  31S. 

»  Seaman  v.  Netherclift,  1  C  P.  Div.  540;  Revis  v.  Smith,  18 
C.  B.  1S6 ;  McNabb  t.  Neal,  88  HI.  App.  671 ;  Liles  v.  Gasto-,  42 
0.  S.  631. 

'  Dunham  v.  Powerg,  42  Vt.  1 ;  Rector  v.  Smith,  11  la.  80«; 
Sickles  y.  Eling,  60  App.  Div.  616,  69  N.  Y.  S.  944;  Maolsby 
V.  Reifsnyder,  69  Md.  148. 

Ch.  J.  Shaw,  ID  Hoar  v.  Wood,  thus  states  the  rule  in  these 
cases :  "We  take  the  rule  to  be  well  settled  by  the  authorities  that 
words  spoken  in  the  course  of  judicial  proceedings,  though  they 
are  such  as  impute  crime  to  another,  and  therefore  if  spoken  else- 
where would  import  malice  and  be  actionid>le  themselves,  are  not 
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Sec.  401-51.  SAME  SUBJECT  —  OTHER 
CASES  OF  PRIVILEGE— LIBERTY  OF  THE 
PRESS. — Another  case  of  conditional  privilege  is 
idiere  tiie  defamatory  matter  is  contained  in  a  petition 
or  remonstrance  to  an  executive  or  legidative  body,  or 
made  on  a  lawful  occasion,  and  not  done  for  the  purpose 
of  gratifying  malice,  but  presented  and  prepared  in 
good  faith  in  pursuance  of  the  right  of  petition  to  gov- 
ernmental officers.  Unless  the  defamatory  matter  con- 
tained in  such  documents  is  shown  to  be  both  false  and 
malicious,  it  is  privileged,  and  will  not  form  a  basis  for 
an  action  for  damages.  So  the  reports  of  officers  or 
committees  in  the  line  of  their  duties  are  privileged." 

actionable,  if  the;  are  applicable  and  pertinent  to  the  subject  of 
the  inquiry.  The  question,  therefore,  in  such  cases  is,  not  wheth- 
er the  words  spoken  are  true,  not  whether  they  are  actionable  in 
themselves,  but  whether  they  were  spoken  in  the  course  of  judi- 
cial proceedings,  and  whether  they  are  relevant  or  pertinent  to 
the  cause  or  subject  of  the  inquiry.  And  in  determining  what  is 
pertinent,  much  latitude  must  be  allowed  to  the  judgment  and 
discretion  of  those  who  are  intrusted  with  the  conduct  of  a  cause 
in  court,  and  a  much  larger  allowance  made  for  the  ardent  and 
excited  feelings  with  which  a  party  or  counsel  who  naturally  and 
almost  necessarily  identifies  himself  with  his  client,  may  become 
animated,  by  constantly  regarding  one  side  only  of  ao  interest- 
ing and  animated  controversy,  in  which  the  dearest  rights  of 
such  party  may  become  involved.     .  .     Still,  this  privilege 

must  be  restrained  by  srane  limit  and  we  consider  that  limit  to  be 
this :  that  a  party  or  counsel  shaQ  not  avail  himself  of  his  situa- 
tion to  gratify  private  malice  by  uttering  slanderous  expressions, 
either  against  a  party,  witness  or  third  person,  which  have  no 
relation  to  the  cause  or  subject-matter  of  the  inquiry." 
'De  Aniaud  v.  Ainsworth,  84  App.  Cas.  D.  C.  167;  Hemmens 
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Confidential  conununicalions  between  ^j^ckn  and 
patient,  lawyer  and  client,  parent  and  diild,  uid  perhaps 
between  principal  and  &gexA  as  regards  the  matters  of 
business,  are  to  some  extent  privileged,  as  here  the  rela- 
tion itself  demands  some  latitude  for  free  speech,  uid 
the  conmiunication  is  not  usually  made  under  such  cir- 
cumstances as  to  cause  special  injury  to  the  party  crai- 
ceming  whom  it  is  made.  Unless  such  communicaii<His 
are  shown  to  have  been  made  maliciously,  or  with  evil  in- 
tent, as  well  as  falsely,  they  are,  in  general,  not  actitm- 
able.°  Statements  of  character  or  references  of  servants 
or  tradesmen  furnished  to  one  on  inquiry,  by  one  who 
has  had  dealings  with  the  persons  concerned  are  likewise 
privileged.  But  a  mercantile  agency  sending  informar 
tion  to  all  of  its  subscribers,  as  to  the  habits,  standing  and 
responsibility  of  tradesmen,  and  not  merely  to  those  who 
have  a  spedfd  interest  in  knowing  the  acts,  is  not  privi- 
leged." 

The  doctrine  of  privilege,  as  applied  in  defense  to  an 
action  for  libel  or  slander,  is  said  to  rest  upon  public 
policy.    The  privilege  may  be  absolute,  or  only  condi- 

v.  Nelson,  188  N.  Y.  617;  Perkina  v.  Mitchell,  81  Barb.  461; 
Spaulding  v.  ViUs,  161  U.  S.  468;  Thorn  v.  Blanchard,  fi 
Johns.  608 ;  Vanandale  v.  Laveity,  69  Pa.  St.  108. 

"Todd  T.  Hawkins,  8  C.  &  P.  88;  Atwill  v.  Mcintosh,  120 
Mass.  177;  Harriott  t.  Plimptim,  166  Mass.  686;  Bjam  y.  Col- 
lins, 111  N.  Y.  148;  Fitzgerald  t.  Rolnnson,  112  Mass.  S71 ; 
Knowlea  v.  Peck,  42  Conn.  886;  Nichols  v.  Eaton,  110  la.  609. 

>opollaike;  t.  Mindiener,  81  Mich.  280;  GaUis  t.  Eilgo,  128 
N.  C.  402;  Pattiaon  t.  Jones,  8  B.  &  C.  678;  Hatch  v.  Lane, 
106  Mass.  894 ;  Long  v.  Peten,  47  la.  289;  Over  Scbliffing,  102 
lDd,191. 
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tionally  so,  the  distinction  being  that  "defamatory  words 
spoken  upon  an  occasion  absolutely  privileged,  though 
spoken  falsely,  knowingly  and  with  express  malice,  im- 
pose no  liabihty  for  damages  recoverable  in  an  action  of 
slander;  while  such  words  spoken  upon  an  occasion  only 
conditionally  privileged,  impose  such  Uability,  if  spoken 
with  what  is  called  express  malice."'  "Qualified  privi- 
lege extends  to  all  communications  made  bona  fide  upon 
Miy  subject  matter  in  which  the  party  communicating 
has  an  interest,  or  in  reference  to  which  he  has  a  duty, 
to  a  person  having  a  corresponding  interest  or  duty;  and 
embraces  cases  where  the  duty  is  not  a  legal  one,  but  is 
of  a  moral  or  social  character,  of  imperfect  obligation."* 

The  liberty  of  the  press  extends  to  privilege  the  publi- 
cation of  all  matters  of  public  interest,  matters  pertain- 
ing to  public  personages,  candidates  for  office,  official 
conduct  of  officers,  judicial  trials  and  hearings,  legisla- 

'Blakeslee  t.  Carroll,  64  Conn.  223. 

'Polksky  T.  Mincbener,  81  Mich.  280,  283.  "When  a  per- 
son is  BO  situated  tfaat  it  becomes  right  in  the  interests  of  society 
that  he  should  teQ  a  third  person  certain  facts,  then  if  he,  bona 
fide  and  without  malice,  does  tell  them,  it  is  a  privileged  occa- 
sion."  Davis  t.  Sneed,  L.  R.  5  Q.  B.  611.  A  privileged 
communication  is  defined  as  one  made  upon  a  proper  occasion, 
from  a  proper  motive,  in  a  proper  manner,  and  based  upon  rea- 
sonable or  probable  cause.  Conroy  v.  Pittsburg  Times,  189  Pa. 
St  834,  11  L.  R.  A.  72S.  "To  entitle  a  party  to  daim  that  an 
alleged  libelous  publication  is  privileged,  it  must  appear  that  it 
was  made  in  the  discharge  of  a  public  or  private  duty,  or  for  the 
protection  of  his  private  interests  and  that  it  was  relevant  and 
proper  in  that  connection,  and  based  upon  a  reasonable  and 
prc^Ue  necessity  in  the  praniBes."  IVayner  v.  Sielaff,  62 
Minn.  «eO,  424. 
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five  proceedings,  and  the  like.  But  liberty  to  discuss  in 
the  public  prints  these,  and  kindred  matters,  is  not  li- 
cense, and  tbe  publication  is  only  privileged  when  in 
presenting  the  facts,  or  comment  theretm,  a  due  and 
proper  regard  is  had  for  the  truth,  and  only  sudi  facts 
are  stated  as  good  faith,  honest  beUef,  or  a  reasonable  in- 
vestigation of  the  matter  would  warrant.  The  publica- 
tion of  false  and  defamatory  matter,  ccmceming  a  pub- 
lic ofiBcer,  or  a  candidate  for  public  office,  or  any  other 
public  personage,  whether  relating  to  his  private  diarac- 
ter  or  public  acts  is  not  privileged.' 

Eaf  parte  judidal  proceedings  are  not  givoi  the  free- 
dom of  the  press,  as  there  would  be  a  tendency  to  preju- 
dice those  around  whom  the  law  throws  the  presumption 
of  innocence.'  So  the  report  of  judicial  proceedings 
must  be  full  and  fair  or  the  privilege  is  lost"  The  plead- 

'State  V.  Eeenaii,  111  la.  286;  Eikhoff  t.  Gilbert,  124  Mich. 
86S ;  Post  Pub.  Co.  v.  Moloney,  60  Ohio  St.  71 ;  Belknap  v. 
Ball,  88  Mich.  588;  Lewis  t.  Few,  5  Johns.  1.  "When  one  be- 
comes a  candidate  for  public  office,  he  thereby  deliberatdy  places 
his  conduct,  character  and  utterances  before  the  public  for  tbeir 
discuBsioD  and  consideration.  They  may  be  criticised  by  the 
writer  or  speaker,  and  the  law  will  protect  such  writer  or  speak- 
«-,  providing  that,  in  their  statement  of  or  concerning  the  facts 
upon  which  their  criticisms  are  based,  they  preserve  an  honest 
regard  for  the  truth  or  their  criticisms  are  made  in  good  faith, 
and  in  the  honest  belief,  after  reasonable  investigation,  that  they 
ore  true."    Myers  v.  Longstaff,  14  S.  D.  98,  110. 

*Rez  V.  Fisher,  2  Camp.  K63 ;  Usher  v.  Severance,  20  Me.  9. 
CotOra,  Metcalf  v.  Times  Pub.  Co.,  90  R.  I.  674;  Eimber  v. 
t*ress  Assoc,  1  Q.  B.  6S ;  Beiser  v.  Scripp»-M^tea  Pub.  Co.,  113 
Ky.  888. 

■'Styles  V.  Nokes,  7  East.  498 ;  Hart  v.  Sun  Print,  ft  Pub.  Co., 
79  Hon  8S8 ;  Metcalf  v.  Times  Pub.  Co.,  jSO  R.  L  674. 
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ings  and  papers  filed  in  a  case  at  law  are  not  privileged 
until  some  judicial  action  has  been  taken  thereon,  and 
the  publication  of  matters  contained  therein  must  rest 
for  justification  upon  its  non-libelous  character,  or  its 
truth."  No  privilege  exists  for  the  publication  of  mere 
news  items,  but  exemplary  damages  will  not  be  awarded 
for  false  news  items  of  a  defamatoiy  character  if  there 
has  been  no  negligence  in  gathering  the  items  and  the 
publisher  is  not  habitu^y  engaged  in  the  malicious  de- 
traction of  individuals.^ 

"When  an  aulhor  places  his  book  before  the  public  he 
invites  criticism;  and,  however  hostile  that  critidsm  may 
be,  and  however  much  damage  it  may  cause  him  by  pre- 
venting its  sale,  the  critic  is  not  liable  in  an  action  for 
libel,  provided  he  makes  no  misstatements  of  any  ma- 
terial facts  contained  in  the  writing,  and  does  not  attach 
the  character  of  the  author.  The  book  and  the  criticism 
are  both  before  the  public"* 

Sec.  401-62.  SAME  SUBJECT— BURDEN  OF 
PROOF— DAMAGES.— The  burden  of  proof  is  on 


•Park  V.  Detroit  Free  Press,  72  Mich.  660;  Cowley  v.  PuUi- 
fer,  1S7  Mass.  S9«;  Barker  v.  St.  Louis,  etc.,  Co.,  8  Mo.  App. 
8T7.  Public  court  records  are  privileged.  Searles  v.  Scarlett,  3E 
Q.  B.  S6. 

'Barnes  t.  Campbell,  69  N.  H.  128;  Daily  Post  Co.  y.  McAr- 
thuT,  16  Mich.  447;  Crane  t.  Bennett,  177  N.  Y.  106;  Fitzpatp 
rick  V.  Daily  State  Pub.  Co.,  48  Ia.  Ann.  1116;  Dem.  Pub.  Co. 
T.  Jones,  88  Tex.  802;  Upton  t.  Hume,  24  Ore.  420. 

"Dovling  T.  Livingstone,  108  Mich.  821,  827.  The  same  is 
true  of  criticism  of  a  picture  or  work  of  art.  Battersby  v.  Col- 
lier, 34  App.  Div.  847,  64  N.  Y.  S.  868;  Triggs  v.  Sun  Print- 
ing &  Pub.  Co.,  179  N.  Y.  144. 
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the  plaintiff,  where  a  defamatory  publication  is  daimed 
to  be  privileged,  to  show  that  the  matter  is  malicious  as 
well  as  fflise,  though  its  falsity  may  be  presimied  from 
its  defamatory  nature,  and  the  existence  of  malice  may 
be  shown  by  intrinsic  facts  of  style,  tone  and  manner  as 
well  as  the  extrinsic  facts  of  the  expression  of  a  malicious 
intent,  or  knowledge  of  the  falsity  of  the  diarge.'  The 
questions  of  falsity  and  malice  in  such  cases  are  for  the 
jury;  whether  the  publication  is  privileged  is  for  the 
court  unless  the  facts  governing  the  existence  of  the 
privilege  are  in  dispute,  when  it  becomes  a  mixed  ques- 
tion of  law  and  fact  for  the  jury  under  proper  instruc- 
tions from  the  court.*"  When  a  privilege  is  claimed  for 
a  publication,  it  must  be  specially  pleaded.' 

In  a  suit  for  libel  or  slander  the  person  injured  may 
recover  the  actual  damages  suffered,  also  called  compen- 
satory damages,  and  ^so  in  certain  cases,  where  express 
malice  exists,  and  generally  where  the  words  are  action- 
able per  sCj  he  may  be  entitled  to  exemplary  or  punitive 
damages.  The  actual  or  compensatory  damages  include 
loss  of  reputation,  disgrace  and  mortification,  injury  to 

•Coogler  T.  Rhodes,  38  Fla.  840;  Nidioh  v.  Eaton,  110  la. 
509;  Fresh  v.  CuUer,  73  MA  87;  Howard  v.  Dickie,  180  Mich. 
888. 

"Conrey  v.  PitlAurg  Times,  139  Pa.  St.  884;  Atwatcr  v. 
Morning  News  Co.,  67  Conn.  604 ;  Gam  t.  Lockhard,  108  MidL 
196;  Mauk  t.  Brundage,  68  Oluo  St  89;  Parker  v.  RepuUic 
Co.,  181  Mass.  892. 

'Gudger  T.  Penland,  108  N.  C.  fi9S ;  Stuart  t.  Prew  Pub.  Co., 
88  App.  Dir.  467,  88  N.  Y.  S.  401.  In  Tennessee  the  defense  of 
privilege  may  be  made  under  the  general  issue.  Cooley  v.  Gal- 
yon,  109  Tenn.  1. 
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the  feelings,  and  the  like,  they  need  not  be  dleged  or 
proved  specifically;  actual  pecuniuy  damages  may  also 
be  obtained  as  a  part  of  the  actual  dunage  if  specially 
pleaded  and  proved.  The  amount  of  damages  to  be  re- 
covered in  aH  cases  is  for  the  jury  to  determine.' 

Recovery  may  be  had  for  slander  of  property,  or  of 
title  to  property,  as  well  as  of  the  person,  but  in  these 
cases  malice  is  never  presumed,  and  the  damages  suf- 
fered must  be  alleged  and  proved.' 

'Jones  T.  Murray,  167  Mo.  S5;  Bishop  v.  Journal  Newspaper 
Co.,  168  Mass.  SS7;  Taylor  v.  Hearts,  118  Cal.  366;  LDuisville 
PresB  Co.  V.  FenneJly,  105  Ky.  865 ;  Long  t.  Tribune  Printing 
Co.,  107  Midi.  207 ;  ChUders  t.  Mercury  Printing  Co.,  106  CaJ. 
S84. 

'Gott  V.  Pulsifer,  18S  Mass.  9SS;  Holmes  t.  Clisby,  118  Ga. 
820 ;  Chesebro  T.  Powers,  78  Mich.  472 ;  Butts  t.  Long,  94  Mo. 
App.  687 ;  Bozkett  t.  Grifflth,  90  Cal.  5S2, 18  L.  R.  A.  707. 
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CHAPTER  m. 

OP  THE  LIABILITY  OF  THE  MASTER  OB  EMPLOYEB. 

Sec  401-58.  SCOPE  OF  CHAPTER..  The  mas- 
ter or  employer's  liabUify  by  the  rule  of  retpondeat  su- 
perior extends  to  all  the  wrongs  done  by  the  servant  or 
agent  while  acting  for  the  master  and  within  the  scope 
of  the  employment,  and  this  is  so  thou^  the  master  has 
been  without  fault  or  is  ignorant  of  the  wrongful  act. 
The  employer  also  owes  a  personal  duty  to  all  those  who 
are  under  his  control  in  regard  to  safeguarding  them 
against  injury  while  performing  the  tasks  to  whidi  they 
are  allotted,  and  for  a  failure  to  perform  these  duties  he 
again  becomes  hable  in  an  action  by  the  servant  injured 
through  his  default  or  negligence.  It  is  both  of  these 
responsibilities  which  will  be  discussed  in  the  present 
chapter. 

Sec.  401-54.  RESPONSIBILITY  OF  THE 
MASTER  TO  OTHERS  FOR  SERVANT'S 
WRONGFUL  ACTS— OENERAL  RULE.— "It 
is  a  general  rule  of  law  that  a  principal  or  master  is 
civilly  responsible  for  wrongs  committed  by  his  agent  or 
servant  while  acting  about  the  business  of  the  principal 
or  master  and  within  the  scope  of  the  employm^it  of  the 
agent  or  servant.  It  would  be  difficult  to  quote  any  very 
distinct  reason  in  support  of  it  One  of  the  most  famil- 
iar and  extensive  mftifims  of  the  law  exacts  of  every  p«r- 
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son  80  to  use  his  own  property  as  not  to  injure  his  neigh- 
bor. The  rule  under  consideration  may  be  referred  to  a 
corresponding  obligation  imposed  by  the  law  upon  every 
member  of  society,  to  to  conduct  hi»  humieti  as  not  to 
injure  others.  With  this  obligation  upon  him,  the  law 
wisely  and  justly  charges  him  with  the  same  responsibili- 
ty for  acts  done  by  the  hand  of  another  as  for  acts  done 
by  his  own  hand;  and  this  rule  of  law  takes  form  in  the 
maxim,  Qm  facit  per  aUvm,  facit  per  ge."*  But  the  rule 
is  not  to  be  applied  without  its  limitations  or  governing 
principles,  and  the  same  author  above  quoted  has  laid 
these  down  as  follows: 

1.  The  relation  of  principal  and  agent,  or  of  master 
and  servant,  roust  have  subsisted  between  the  person  in- 
flicting the  injury  and  the  person  sou^t  to  be  made 
liable  for  it. 

2.  The  act  or  omission  must  have  been  something 
dcHie  or  omitted  within  ihe  scope  of  the  agency  or  em- 
ployment of  the  agent  or  servant,  imder  an  autiiority 
actually  conferred,  or  one  that  a  stranger  might  imply 
from  surrounding  circumstances. 

8.  If  it  is  within  the  scope  of  such  agency  or  em- 
plt^nnent,  it  is  immaterial  tijat  the  servant  or  agent,  in 
doing  or  omitting  that  which  led  to  the  mischief,  pro- 
ceeded without  orders  or  against  orders. 

4.  If  the  act  done  is  within  the  scope  of  the  agency 
or  employment,  then  it  is  immaterial  that  it  was  willful, 

*Th<Hnp8on  on  tieglageace.  Vol.  1,  Sec.  618,  citing  Tuber- 
Tille  V.  Stamp,  1  Ld.  Raym.  864 ;  Hibdorf  v.  St.  Louis,  45  Mo. 
94;  Pickens  v.  Diecker,  SI  Ohio  St.  211^;  Lumlej  v.  Gye,  2  El. 
A  Bl.  216,  and  others. 
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wanton  or  malicious,  or  an  act  that  might  have  been 
made  the  subject  of  a  criminal  prosecution,  or  such  as 
might  be  visited  with  exemplary  damages. 

5.  Where  the  law  casts  an  absolute  duty  upon  the 
principal  or  master  in  behalf  of  a  third  person,  the  per- 
formance of  which  duty  the  principal  or  master  ccan- 
mits  to  an  agent  or  servant,  the  principal  or  master  can- 
not escape  responsibility  for  the  failure  of  the  agent  or 
servant  to  perform  it,  whether  the  failure  is  accidental 
or  willful,  the  result  of  neghgence  or  malice." 

Sec.  401-56.  WHO  IS  A  SERVANT.— In  the  ap- 
plication of  the  rule  of  respondeat  tuperior  the  legal 
sense  of  the  word  servant  is  broader  than  that  of  the 
every  day  common  employment  of  the  term,  so  that 
while  a  servant  is  defined  to  be  (me  who,  for  a  valuable 
consideration,  engages  in  the  service  of  another,  and  un- 
dertakes to  observe  his  directions  in  some  lawful  busi- 
ness, it  extends  to  cover  the  case  of  one  who,  knowingly, 
and  without  objecti<»i  receives  the  benefits  of  labor,  or 
holds  out  to  the  public  that  another  is  oigaged  in  his 

"Thompson  on  Neg.  Sec.  S19.  "The  maxim  applied  here  u 
the  familiar  one :  Qui  factt  per  oZtum,  facit  per  te.  That  whidi 
the  superior  has  put  the  inferior  in  motion  to  do,  must  be  re- 
garded as  done  by  the  superior  himself,  and  his  responsibility  is 
the  same  as  if  he  had  done  it  in  person.  He  maxim  covert  acts 
of  omission  as  well  as  of  ctHDmission,  and  emlvaces  all  cases  in 
vhich  the  failure  of  the  servant  to  observe  the  right  of  others  in 
the  conduct  of  the  master's  business  has  been  injurious.  It  is  not 
limited  therefore  to  the  cases  in  which  the  hijurious  conduct  was 
directed  by  the  master  himself ;  for  so  restricted  it  would  be  of 
little  moment"  Cooley  on  Torts,  625.  Heams  v.  Waterbury 
Hospital,  66  Corn.  98. 
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service,  where  the  act  or  failure  oCHistituting  the  negli- 
gence by  such  person  comes  within  the  scope  of  the  ap- 
parent employment,  even  though  such  person  has  not 
heen  employed  or  paid  as  a  seirant." 

Except  where  the  servant  has  express  or  implied  au- 
thority from  the  master  to  engage  others  to  assist  in  the 
employment,  or  render  aid  in  cases  of  unforeseen  emer- 
gency, those  who  volunteer,  or  assist  at  the  request  of  a 
servant  who  is  without  authority  to  engage  them,  are  not 
servants  of  the  master,  for  whom  the  latter  becomes  re- 
sponsible to  third  persons/  The  master  who  has  im- 
mediate control  of  the  servant  will  be  the  one  responsible, 
80  where  the  servants  of  one  mast^  are  seiit  to  work  on 
the  premises  of  another,  they  are  the  servants  of  the  lat- 


'Denver,  etc,  R.  R.  Co.  v.  Onatafson,  21  Cob.  S9S;  Brov  v. 
Boston,  etc.,  R.  R.  Co.,  157  Mass.  399.  "If  one  is  injured  b; 
the  servant  of  another,  and  the  injury  is  in  any  manner  con- 
nected with  the  fact  of  service,  it  would  be  immaterial  to  the  in- 
jured party  what  the  contract  of  service  was,  how  long  it  was  to 
cmtinue,  what  compensatioi)  was  to  be  paid  for  it,  or  what  ma- 
toal  covenants  the  parties  had  for  their  own  protecti<«.  The  lia^ 
bQtty  of  the  master,  if  any,  cannot  depend  upon  circumstances 
with  which  the  public  has  no  concern ;  it  must  come  from  the  fact 
that  one  person  has  placed  himself  under  another's  direction  and 
control,  in  a  rnann^  that  should  impose  on  the  latter  the  obliga- 
tion to  protect  their  persons  from  the  acts  or  omissions  of  his 
subordinate."  Cooley  on  Torts,  62S.  See  also,  Murray  t. 
Dwight,  Iffl  N.  y.  301. 

^Atlanta,  etc.,  R.  R.  Co.  v.  West,  181  Ga.  641 ;  Cincinnati, 
etc,  Ry.  Co.  T.  Pinnell,  108  Ky.  186;  Haluptzok  v.  Great 
Northern  Rj.  Co.,  56  Minn.  446 ;  Lakin  v.  Oregon  Pac.  R.  R. 
Co.,  15  Ok.  280;  QwiQiam  t.  Twist,  8  Q.  B.  84. 
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ter  while  working  under  his  control  or  direction.'  A 
child  may  be  the  servant  of  its  parent,  and  officers  in 
private  corporations,  except  those  purely  charitable,  and 
agents  employed  in  the  prindpal's  business,  are  regarded 
as  servants  for  whose  acts  and  omissions  the  corporation 
or  principal  becomes  liable."  But  the  officers  of  a  public 
corporation  while  discharging  those  duties  pertaining 
to  the  execution  of  governmental  functions,  are  not 
deemed  servants  of  such  corporation  within  the  above 
rule  of  liability,  but  where  a  city  or  town  employs  agents 
or  representatives  to  exercise  the  powers  and  privileges 
conferred  for  its  own  benefit  in  the  managem^it  of  its 
property,  and  the  like,  it  becomes  liable  for  the  negli- 
gence of  such  officers  or  aoents  the  same  as  a  private 
corporation.'" 

Sec.  401-56.  MASTER'S  LIABILITY  FOR 
SERVANT'S  INTENDED  ACTS.— "If  the  serv- 
ant, wholly  for  a  purpose  of  his  own,  disregarding  the 
object  for  which  he  is  employed,  and  not  intending  by  his 
act  to  execute  it,  does  an  injury  to  another  not  within  the 

^'Haste;  v.  Sears,  157  Mass.  123;  Green  t.  Sansom,  41  Fla. 
94;  Gotten  v.  Lindgren,  106  Cal  602;  Connelly  v.  Faith,  190 
Fa.  St.  658. 

•DwineUe  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  120  N.  Y.  117; 
Hearnes  v.  Waterburj  Hospital,  66  Co»n.  98;  Ruth  v.  St 
Louis  Transit  Co.,  98  Mo.  App.  1. 

'"Caldwell  T.  Prunelle,  67  Kan.  511 ;  Cuiron  v.  Boston,  151 
Mass.  606;  Aniold  v.  San  Jose,  81  Cal.  618;  McFadden  t. 
Jewell,  119  la.  321;  Davis  v.  Lebanon,  108  K;.  688;  Neff  t. 
Wellesley,  148  Mass.  487;  Moffitt  v.  Ashevllle,  108  N.  C.  287; 
Einnare  v.  Chicago,  171  111.  382 ;  Davis  v.  Knoxrille,  90  Tena. 
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scope  of  his  employment,  the  master  is  not  liable/"  But 
where  the  acts  were  done  within  the  scope  of  the  employ- 
ment, or  in  execution  thereof,  and  with  a  view  to  further 
the  master's  interests,  even  thou^  they  were  willful,  ihe 
master  is  liable.  "The  master  who  puts  the  servant  in  a 
place  of  trust  or  responsibilily,  or  commits  to  him  the 
management  of  his  business,  or  the  care  of  his  property, 
is  justly  held  responsible  when  the  servant,  through  lack 
of  judgment  or  discretion,  or  from  infirmity  of  temper, 
or  under  tlie  influence  of  passion  aroused  by  the  circum- 
stances and  the  occasion,  goes  beyond  the  strict  line  of 
his  duty  or  authority,  and  inflicts  an  unjustifiable  injury 
upon  another."' 

"The  master  is  liable  for  the  acts  of  his  servant,  not 
only  when  they  are  directed  by  him,  but  also  when  the 
scope  of  his  employment  is  such  that  he  has  been  left  at 
liberty  to  do,  while  pmrsuing  or  attempting  to  discharge 

»Per  Hoar,  J.,  in  Howe  v.  Newmarch,  12  Allen,  49,  87. 

*R6imds  T.  Delaware,  etc.,  R.  R.  Co.,  64  N.  Y.  1«9;  Mott  v. 
Conaumera  Ice  Co.,  78  N.  Y.  C48;  Lewis  v.  Schulte,  98  la.  841 
Evans  v.  Danielson,  68  Md.  845;  Manus  v.  Crickett,  1  East. 
106;  Toledo,  etc.,  R.  R.  Co.  v.  Hamon,  47  IH.  298;  Redding 
So.  Car.  R.  R.  Co.,  S  S.  C.  (n.  s.)  1;  Chi.,  etc.,  R.  R.  Co. 
West,  186  El.  820 ;  Little  Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio 
St.  110.  Tlie  master,  in  general,  is  not  responsible  where  the 
savant  has  stepped  aside  from  his  employment  to  commit  a 
tort  which  the  master  neither  directed  in  fact,  nor  could  be  sup- 
posed, from  the  nature  of  his  employment,  to  have  authorized  or 
expected  the  servant  to  do.  Cooley  on  Torts,  627.  Citing, 
Palmer  v.  Winston-Salem  Ry.  &  Elec.  Co.,  181  N.  C.  250 ;  Rud- 
geair  v.  Reading  Traction  Co.,  180  Pa.  St.  383;  Crocker  v.  New 
London,  etc.,  Rj.  Co.,  24  Conn.  249.  See  also,  Tbomp.  Neg. 
Sec.  522,  and  cases  cited 
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it,  the  injurious  act  complained  of.*"  The  reason  being 
tiiat  if  the  master  did  not  direct  the  act,  he  had  put  a 
person  of  his  own  selection  in  a  position  requiring  the 
exercise  of  discretionary  authority  in  carrying  out  the 
master's  business,  and  by  entrusting  him  with  tiie  au- 
thority and  with  the  means  of  doing  the  injury,  he  there- 
by must  be  held  to  assume  the  responsibility  for  ihe  con- 
sequences. 

Sec.  401-57.  MASTER  LIABLE  FOR  SERV- 
ANT'S UNINTENTIONAL  ACTS  AND  FOR 
ACTS  IN  DISOBEDIENCE  OF  ORDERS.— The 
principal  or  master  is  equally  liable  in  all  cases  for  the 
wrongs  committed  by  his  agent  or  servant,  while  acting 
about  the  business  of  the  former,  and  within  the  scope  of 
his  employment,  though  unintended  and  resulting  sim- 
ply from  the  lack  of  attention,  negligence  or  want  of 
skill.  "Every  man  owes  to  every  other  the  duty  of  due 
care  to  avoid  injury;  and  whether  he  manages  his  busi- 
ness in  person  or  entrusts  it  to  others,  he  must,  at  his 
peril,  see  that  this  obligation  is  observed."*  This  is  said 
to  be  a  rule  so  plain  and  easy  of  application  that  it  could 
scarcely  be  made  clearer  by  illustration." 

But  here,  as  in  the  case  of  intended  wrongs  by  the  serv- 

«Coo!ey  on  Torts,  626. 

'Coole;  on  Torts,  631,  citing  Sheann.  &  Bedf.  on  Neg.  Sec. 
59;  Quinn  t.  Power,  87  N.  Y.  635;  Cin.,  etc.,  R.  B..  Co.  v. 
Smith,  ii  Ohio  St.  2S7;  Reynolds  v.  Hanraban,  100  Mass.  SIS. 
and  man;  others. 

'Thomp.  on  Neg.,  Sec.  520,  citing,  McKenzie  v.  McLeod,  10 
Bittg.,  S86 ;  McDonald  t.  Snelling,  14  Allen,  390 ;  Hennign  v. 
W.  U.  TeL  Co.,  41  Fed.  R.  864,  and  others. 
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ant,  the  wrongful  act  or  negligence  must  arise  in  the 
course  of  the  employment  to  render  the  master  responsi- 
ble. And  if  the  servant  depart  from  the  employment  for 
pm3K>9es  of  his  own,  the  master  is  not  responsible  for  his 
negligence,  even  though  he  may  be  at  the  time  making 
use  of  the  master's  implements  or  vdiicles  which  have 
been  entrusted  to  him  in  the  business."  So  where  a  serv- 
ant for  his  own  convenience  threw  a  bundle  of  laundry 
out  of  a  moving  car  and  injured  a  person,  and  where 
section  men  built  a  fire  on  the  n^t  of  way  to  warm  their 
dinner,  and  left  it  burning,  whereby  it  spread  to  adjoin- 
ing property  and  caused  injury,  here  the  company  was 
not  held  liable.^ 

The  failure  of  the  servant  to  obey  the  orders  of  the 
master,  or  a  willftil  violation  of  them  in  no  way  relieves 
the  master  of  his  responsibility  for  the  servant's  acts;  it 
is  not  only  his  duty  to  give  instructions  for  the  perform- 
ance of  his  work,  but  he  must  also  see  that  they  are  car- 
ried out  without  injuring  others.  So  where  a  servant  in 
disobedience  to  orders  set  a  fire  when  the  wind  was  blow- 
ing so  as  to  carry  the  fire  to  a  neighbor  and  destroy  his 

•Mitchell  T.  CraMweller,  18  C.  B.  287 ;  McCuUough  v.  Shone- 
man,  lOS  Pa.  St  169;  Bowler  ▼.  O'Connell,  162  Mass.  319; 
Branch  v.  Ry.  Co.,  92  Tex.  288. 

'Walton  T.  New  York,  etc.,  Co.,  189  Mass.  656;  Morier  v.  St. 
Paul,  etc.,  Co.,  81  Minn.  861.  But  where  a  teamster  for  a 
tradesman  goes  to  finish  his  work  after  having  been  to  his  home 
for  a  meal,  is  still  in  the  performance  of  his  duties  to  his  master 
80  as  to  render  the  latter  liable  for  injuries  resulting  from  negli- 
gence, the  same  as  if  he  had  returned  to  the  store  and  made  a 
fresh  start  Merritt  v.  Hepenstal,  26  Can.  S.  C.  160,  cited  in 
Tbomp.  Neg.  Sec.  622. 
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property;  and  where  a  servant  directed  to  kill  a  certain 
animal,  killed  another  by  mistake,  the  master  was  held 
liable.' 

Sec.  401-58.  WHAT  WILL  BE  CONSIDERED 
WITHIN  THE  SCOPE  OF  THE  EMPLOY- 
MENT.— It  is  said  that  the  test  by  which  to  determine 
whether  the  master  is  liable  for  the  tort  of  his  servant,  is 
not  whether  it  was  done  diiring  the  existence  of  the  em- 
ployment, that  is  to  say,  during  the  time  covered  by  the 
employment,  but  whether  it  was  done  in  ike  prosecution 
of  the  master^s  business.*  "The  test  of  liability  in  sS 
cases  depends  upon  the  question  whether  the  injury  was 
committed  by  the  authority  of  the  master,  expressly  con- 
ferred, or  fairly  implied  from  the  nature  of  the  employ- 
ment and  the  duties  incident  to  it;  and,  in  determining 
the  question  of  authority,  we  are  to  regard  the  object, 
purpose,  and  end  of  the  employment.  Naturally,  it 
would  be  impossible  to  lay  down  a  general  rule  by  which 
all  cases  could  be  decided,  for  in  every  instance  it  be- 
comes a  mixed  question  of  law  and  fact,  to  be  settled  by 

'WIctham  v.  Wolcott,  1  Neb.  160;  Maier  v.  Randolph,  SS 
Kan.  S40.  See  also,  McClung  t.  Dearborae,  134  Pa.  St.  896; 
Long  V.  Richmond,  68  App.  Div.  466,  78  N.  Y.  S.  912;  Phila., 
etc.,  R.  R.  Co.  T.  Derby,  14  How.  468;  Pittsburg,  etc.,  Rj.  Co.  t. 
Shields,  47  Ohio  St.  887;  Barden  v.  Felch,  109  Mass.  154.  In 
Stone  T.  Hill,  45  Conn.  44,  it  is  held  that  where  a  driver  was 
ordered  to  go  to  a  certain  place  and  return  by  a  specified  way, 
and,  on  going  to  the  place,  he  then,  at  the  request  of  another, 
went  four  miles  further,  the  master  was  not  liable  for  an  injur; 
caused  by  the  horses  at  such  further  point. 

"Thomp.  on  Neg.  Sec.  626;  citing,  Davis  v.  Hougbtelin,  88 
Xeb.  582 ;  Morier  t.  St.  Paul,  etc,  R.  Co.,  81  Minn.  851. 
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Teferenoe  to  the  peculiar  facts  and  drcumstanoes  of  the 
case."" 

Where  the  serrant  acts  without  any  reference  to  the 
service  in  which  he  is  employed,  and  not  for  the  purpose 
of  performing  the  work  of  his  employer,  but  to  effect 
some  independent  purpose  of  his  own,  the  master  is  not 
responsible  for  either  the  act  or  omission  of  the  servant.' 

'"Theiflen  t.  Porter,  56  Minn.  565.  "A  servant  is  not  Acting 
in  the  line  of  his  employment  when  he  invites  a  boy  to  ride  with 
him  in  his  master's  vehicle  (DriscoU  v.  Scanlon,  166  Mass.  S48), 
or  on  his  master's  horse  (Bowler  v.  O'ConneU,  162  Mass.  819), 
and  the  master  is  not  liable  for  an  injury  to  the  boy  as  a  result 
of  the  invitation.  But  when  the  master  by  his  servant  is  operat- 
ing a  machine  intrinsically  dangerous,  especially  to  small  chil- 
dren, such  as  a  hand  car,  street  car,  tug  boat  or  horse  power,  it 
is  generally  held  to  be  the  master's  duty  to  keep  such  children 
away  from  the  danger,  and  it  b  a  breach  of  this  duty  if  the 
servant  in  charge  invites  or  permits  them  to  use  it."  Cooley  on 
Torts,  684;  citing,  Hand  car,  Burke  v.  Ellis,  105  Tenn.  702; 
Street  car,  Pueblo  Elec.  St.  Ry.  Co.  v.  Sherman,  25  Colo.  114; 
Tug  boat.  Cook  v.  Houston,  etc.,  Nav.  Co.,  76  Tex.  858.  So  a 
master  who  employs  dangerous  agencies  in  his  business,  and  en- 
trusts them  to  his  servants,  is  bound  to  exercise  great  care  in 
their  custody  and  use,  the  care  should  be  proportioned  to  the 
risk  to  be  met,  and  he  becomes  liable  to  those  injured  where  the 
servants  carelessly  or  unnecessarily  use  them.  Harriman  v.  Ry. 
Co.,  46  Ohio  St.  11 ;  Eutmg  v.  Chi.,  etc.,  R.  Co.,  116  Wis.  18, 
60  L.  R.  A.  158 ;  Barmore  v.  Vicksburg,  etc.,  R.  Co.,  86  Miss. 
426;  Kerwhacker  v.  C.  C.  C.  R.  R.  Co.,  8  Ohio  St  197.  The 
question,  generally,  is  whether  the  servant  has  departed  from  his 
nnployment,  or  whether  he  has  departed  from  or  neglected  a  duty 
in  the  line  of  that  employment.  In  the  first  case,  the  principal 
is  not  responsible  for  his  acts,  and  in  the  second  case  he  is.  116 
Wis.  18. 

^Stephenson  v.  Sa  Pac.  Ry.  Co.,  9S  Cal.  568.     In  this  cok 
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In  the  perpetration  of  a  practical  joke  by  the  servant, 
though  the  master's  machinery  or  property  is  used  for 
the  purpose,  the  master  does  not  become  liable  for  the  in- 
jury  done.' 

Where  the  master  onploys  a  highly  dangerous  agency 
upon  his  premises  or  about  his  business,  he  stands  under 
the  obligation  of  exercising  a  degree  of  care  proportion- 
ate to  the  danger  which  the  employment  of  such  agencies 
create,  and  for  a  failure  to  so  safeguard  third  persons 
from  such  agencies  he  is  liable.  So  if  he  commits  the 
custody  of  such  an  agency  to  his  servant,  he  thereby  com- 
mits to  the  servant  the  obligation  to  discharge  bis  own 
duty  of  caring  for  it  so  tiiat  It  will  not  injure  third  per- 
sons. Hence,  if,  while  so  charged  with  this  duty,  the 
servant  negligently  abandons  the  custody  of  it,  so  that 
a,  third  person  is  injured  in  consequence  of  this  negli- 
gence, the  master  will  be  liable;  and  it  will  make  no  dif- 
ference at  all  with  his  liability,  whether,  in  so  abandon- 
ing the  duty,  the  servant  did  so  for  the  purpose  of  effect- 
ing some  purpose  of  his  own,  or  in  furtherance  of  the 
business  of  his  master.  In  either  case,  it  is  said,  the  mas- 
ter has  committed  to  tiie  servant  the  discharge  of  a  duly 


the  act  of  a  railway  engineer  in  wantonly  and  iateationally  back- 
ing hia  engine  towards  a  street  car  which  was  crossing  the  railroad 
track,  for  the  mere  purpose  of  frightening  the  passengers  there- 
in, without  colliding  therewith,  by  reason  of  which  act  a  passen- 
ger became  frightened  and  jumped  from  the  car  and  was  in- 
jured, tbe  company  was  not  hdd  liable. 

^Canton  C.  Warehouse  Co.  v.  Pool,  78  Miss.  147;  Interna- 
tional Ry.  Co.  V.  Cooper,  88  Tex.  607;  Stephenson  v.  So.  Pac. 
Ry.  Co.,  93  CaL  658. 
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whidi  the  law  hajs  imposed  upon  tiie  master  for  the  safety 
of  third  persons,  and  the  servant  has  abandoned  that 
duty;  and  this  is  enough  to  render  the  master  liable,  with- 
out any  regard  to  the  motive  of  the  servant.' 

So  where  the  master  knows,  or  by  the  exercise  of  rea- 
scaiable  care,  mi^t  have  known  of  the  habitual  miscon- 
duct on  the  part  of  his  servants,  and  fails  to  prevent  such 
misconduct,  whereby  third  persons  are  injured,  he  be- 
comes liable,  as  it  was  his  duty  to  prevent  such  miscon- 
duct.* While  it  is  generally  not  within  the  scope  of  a 
servant's  employment  to  bring  criminal  actions  against 
third  persons  for  interfering  with  the  master's  property, 
yet,  in  cases  such  authority  may  be  inferred  from  the 
special  duties  of  the  servant,  or  from  the  drcumstances 
of  the  particular  case ;  so  where  it  is  the  duty  of  the  serv- 
ant to  protect  the  master's  goods  or  property  placed  in 
his  possession  and  control,  the  master  will  be  responsible 
for  the  injury  done  by  the  servant  to  third  persons,  in 
ezerdsing  this  authority." 

"It  is  not.  as  a  rule,  within  the  scope  of  the  servant's 
employment  to  commit  an  assault  upon  a  third  person 

'Thomp.  on  Neg.  Sec.  6SS.  Citing,  RaUwaj  Co.  v.  Shields, 
47  Ohio  St  887. 

*Swinerton  v.  Le  Boutilliep,  7  Misc.  (N.  Y.)  689,  28  N.  Y. 
S.  fiS.  In  this  cose  cash  boja  in  the  habit  of  snapping  pins  at 
costotnera  caused  injuries  thereby  to  the  eye  of  a  customer,  held 
that  the  master  was  liable,  as  he  might  have  prevented  it  by  the 
use  of  reasonable  care. 

"Obeme  v.  OOJonaell,  86  111.  App.  180;  Wilkie  v.  Ry.  Co., 
116  Ga.  309;  Smith  v.  Munch,  65  Minn.  256;  Palmeii  t.  Man- 
hattan Ry.  Co.,  133  N.  Y.  261 ;  Galveston,  etc.,  Ry.  Co.  v. 
ZanUinger,  93  Tex.  64. 
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and  the  master  is  not  liable  for  such  an  assault,  tfaou^ 
oommitted  while  the  servant  was  about  his  master's  busi- 
ness. A  workman  employed  to  move  bales  of  cotton 
from  the  sidewalk  to  the  defendant's  warehouse  waved 
his  hook  at  some  boys  playing  about  the  bales,  when  the 
hook  shpped  off  the  handle  and  bit  the  plaintiff,  who 
stood  by,  watching  but  not  interfering,  and  put  out  his 
^e.  The  act  was  held  outside  the  servant's  employment, 
and  the  master  not  liable.'*"  And  where  the  driver  of  an 
ice  wagon  hit  a  boy  over  the  head  because  he  had 
broken  the  ice  axe,  the  court  in  holding  the  master  not 
to  be  liable  for  the  injury,  said,  "It  is  not  within  the 
scope  of  the  authority  of  a  servant,  to  whose  custody  his 
master's  property  has  been  confided,  to  undertake  to  se- 
cure it  from  future  injury  by  committing  the  illegal  act 
of  inflicting  personal  chastisement  on  persons  who  have 
done  damage  to  it  in  the  past.*'^  But  the  rule  is  differ- 
ent if  the  assault  is  committed  to  protect  the  master's 
property  from  present  trespass  or  destruction.'  So 
where  the  assault  is  committed  by  the  servant  upon  a 
passenger  to  whom  the  master  owes  the  duty  of  safe  car- 
riage and  protection,  the  master  will  be  liable  to  the  per- 
son assaulted."  And  where  the  defendant  was  under  con- 

"Coole;  on  Torts  (2nd  ed.)  684,  citing  Guille  v.  Campbell, 
800  Pa.  St.  119,  55  L.  R.  A.  Ill;  Callahan  v.  Hyland,  69  III. 
App.  847;  Collins  v.  Butter,  179  N.  Y.  156. 

'Brown  V.  Boston  Ice  Co.,  178  Mass.  108. 

^Brenan  T.  Merchant,  206  Pa.  St.  258 ;  Hael  v.  Wabash  Ry. 
Co.,  119  Mo.  S25;  Oakland,  etc.,  Soc.  t.  Bingham,  4  Xnd.  App. 
645 ;  Cook  v.  So.  Ry.  Co.,  128  N.  C.  838 ;  Bergman  v.  Hendrick- 
son,  106  Wis.  484. 

'Wise  V.  Covington,  etc.,  St.  Ry.  Co.,  91  Ky.  537;  Gilliam  v. 
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tract  to  furnish  pure  milk  to  a  factorjr,  and  his  servant 
out  of  malice  adulterated  the  milk  damaging  the  prod- 
ucts of  the  plaintiff,  the  defendant  was  held  liable  for 
the  injury,  the  court  summarizing  its  findings  as  fol- 
lows: 1.  A  master  is  liable  for  the  malidous  acts  of  his 
servant  whereby  others  are  injured,  if  the  acts  are  done 
within  the  scope  of  the  employment  and  in  the  execution 
of  \h.e  service  for  which  he  was  engaged  by  the  master. 
2.  Where  a  master  owes  to  a  third  person  the  perform^ 
ance  of  srane  duty,  as  to  do  or  not  to  do  a  particular 
act,  and  commits  the  performance  of  the  duty  to  a  serv- 
ant, the  master  cannot  escape  responsibility  if  the  servant 
fails  to  perform  it,  whether  such  failure  be  accidental  or 
willful,  or  whether  it  be  the  result  of  negligence  or 
m^ce.  Nor  is  the  case  altered  if  it  appear  that  the 
malice  was  directed  to  the  master."* 

It  is  likewise  a  duty  of  the  master  in  case  he  has  dele- 
gated the  exercise  of  authority  to  discharge  a  duty  in- 
cumbent upon  him,  to  see  that  the  person  selected  is  a 
omipetent  and  proper  person  to  perform  the  undertak- 
ing, and  for  a  failure  to  use  reasonable  care  in  this  re- 
gard he  is  answerable  for  the  injuries  done  by  the  incom- 
petent person.  So  where  a  railroad  company  employed 
as  its  station  agent  a  person  whom  it  knew  was  subject 
to  sudden  fits  of  insanity,  it  became  liable  for  a  homicide 
by  such  agoit  while  in  a  fit  of  insanity.*  The  principle 
So.,  etc.,  R.  Co.,  70  Ala.  868;  21  Ohio  St.  518;  110  Ind.  156; 
50  N.  J.  L.  485. 

'"Stranhaa  Bros.  Catering  Co.  t.  Coit,  55  (Mo  St.  S98. 

^TlMHnp.  tm  Neg.  Sec.  5S9,  citing  Boyd  v.  Rice,  38  Mich. 
599;  C3iristiao  t.  ColumUa,  etc.,  R.  Co.,  79  Ga.  460. 
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also  extends  to  require  the  master  to  select  sober,  careful 
and  competent  servants  in  order  to  protect  other  servants 
in  his  employ.*  In  case  the  master  intrusts  to  another 
the  performance  of  any  absolute  duty  owing  by  him  to 
third  persons  or  to  his  own  servants,  such  person, 
whether  an  independent  contractor,  or  a  servant  of  the 
master,  becomes  an  alter  ego  of  the  master,  or  vice-prin- 
cipal, and  for  any  neglect  of  the  duty,  ihe  master  re- 
mains responsible,  and  this  without  regard  to  the  motive 
which  caused  the  neglect,  and  regardless  of  the  fact 
whether  the  person  intrusted  with  the  duty  was  acting 
within  or  without  the  scope  of  the  agency." 

Where  a  master  aitrusts  his  servant  with  the  perform- 
.ance  of  an  act  requiring  the  exercise  of  force  to  accom- 
plish it,  and  where  the  act  is  liable  to  exdte  resistance, 
the  master  becomes  liable  for  the  use  of  any  force  by  the 
servant,  althou^  in  using  it  he  may  have  violated  his 
express  instructions.* 


'Ibid. 

'Thomp.  on  Neg.  Sec.  53S,  citing  Stevenson  t.  Jo;,  162 
Mass.  45. 

*McClimg  V.  Dearborne,  134  Pa.  St.  896;  NoblesviUe,  etc,  R. 
Co.  v.  Gauae,  76  Ind.  Hi;  Smith  v.  Savannah,  etc,  Ry.  Co., 
100  Ga.  96;  Citizens  St.  Rj.  Co.  v.  Willoeby,  134  Ind.  563; 
Enright  V.  Ry.  Co.,  198  Pa.  St  166 ;  Johnson  v.  Ry.  Co.,  68 
la.  348;  Galveston,  etc.,  Ry.  Co.  v.  Zantzinger,  93  Tex.  64; 
Cook  V.  So.  Ry.  Co.,  128  N.  C.  338.  The  fact  that  the  servant 
in  committing  the  wrongful  act  becomes  personally  liable  for 
damages  under  a  statute  which  his  act  violated,  does  not  protect 
the  master  from  his  common  law  lialrility  for  the  servant's 
wrongful  act.  Goodhue  v.  Dix,  2  Gray,  181.  See  Tliomp.  on 
Neg.  Sec  565,  and  cases  there  dted. 
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In  cases  ^ere  knowledge  is  essential  to  charge  a  per- 
son for  negligent  injury  to  another,  the  knowledge  of 
the  serrcmt  as  regards  the  thing  committed  to  his  care 
win  be  imputed  to  the  master  and  establish  the  liability.' 

The  master  may  become  liable  for  the  unauthorized 
and  unlawful  act  of  another  by  ratification  or  adoption 
of  sudi  act  Hence,  tbe  recognition  of  the  person  doing 
the  wrongful  act  as  a  servant  at  the  time  of  doing  the 
act  will  make  the  matter  responsible  for  the  act.'  But  a 
mere  failure  to  discharge  a  servant  because  of  a  wrong- 
ful act  on  the  part  of  the  latter,  will  not  make  the  master 
liable  as  for  a  ratification  of  the  act.^  Neither  will  the 
acceptance  of  a  piece  of  work  from  a  contractor  with 
knowledge  that  a  neglig»it  injury  had  been  committed 
on  a  third  person  make  the  acceptor  liable  for  such  negli- 
gent act  on  the  ground  of  ratification.^  In  general,  there 
must  be  some  affirmative  act  accepting  or  adopting  the 
party  as  a  servant  at  the  time  of  the  wrongful  act,  or 
ratification  of  the  act  by  the  person  sought  to  be  charged. 

Sec  401-69.  OF  THE  MASTER'S  LIABILITY 
TO  THE  SERVANT— GENERAL  RULE- 
NOT  LIABLE  FOB  RISKS  INCIDENT  TO 
THE  BUSINESS.— "The  rule  is  now  weU  settled 
that,  in  general,  when  a  servant  in  the  execution  of  his 
master's  business,  receives  an  injury,  'vdiich  befalls  him 
from  one  of  the  risks  incident  to  tiie  business,  he  cannot 

'  Baldwin  t.  CoKDa,  L.  R.  7  Ex.  SS6 ;  Jeffrey  y.  Bigelow,  IS 
Wend  618. 
'Dempaey  t.  Chambers,  164  Mass.  SSO. 
^Edefanon  v.  St.  Louts  Transfer  Co..  S  Mo.  App.  60S. 
'CoODWi  V.  Houe^ton,  102  Moss.  211. 
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hold  the  master  responsible,  but  must  bear  the  conse- 
quences himself .""  Hie  rule  thus  stated  is  said  to  be  one 
of  general  public  policy,  resting  both  upon  the  implied 
contract  that,  the  servant,  when  he  accepts  the  employ- 
ment, also  accepts  and  has  in  contemplation  the  inci- 
dental hazards  that  he  will  be  subjected  to  in  the  employ- 
ment, and  because  the  servant  and  his  fellow  servants 
have  a  great  deal  to  do  with  increasing  or  diminishing 
the  hazards  of  the  emplojonent,  and  perhaps,  the  further 
reason  that  any  other  rule  would  be  so  unreasonable  and 
ruinous  in  its  application  as  to  make  the  transaction  of 
business  by  the  aid  of  employees  too  onerous  to  under- 
take." 

Sec.  401-60.  SAME  SUBJECT— WHAT  RISKS 
ARE  INCIDENT  TO  THE  BUSINESS  WHICH 
THE  SERVANT  ASSUMES.— The  risks  which  the 
servant  is  held  to  assume  on  acceptance  of  employment 
from  the  master,  are  those  ordinary  and  usual,  open  and 
obvious  risks  which  are  connected  with  the  employment 
undertaken,  in  the  manner  and  form  in  which  it  is  being 
conducted  by  the  master.*  The  servant  cannot  dose  his 
eyes  to 'risks  of  the  employment  and  afterwards  com- 

■Cooley  on  Torts,  6S5. 

"Hutchinaon  v.  Rj.  Co.,  6  Exch.  843;  Priestly  v.  Fowler,  8 
M.  &  W.  1 ;  Illinois  Cent.  R.  R.  Co.  v.  Coi,  ai  HI.  20 ;  Hanrathy 
V.  No.  Cent.  R.  Co.,  46  Md.  280. 

'Rogers  y.  Leyden,  127  Ind.  50;  Lucey  t.  Hannibal  Oil  Co., 
129  Mo.  82;  Richards  v.  Riverside  Iron  Wlcs.,  66  W.  Va.  510; 
Iowa  Gold  Min.  Co.  v.  Diefenthaler,  32  Colo.  891 ;  Knisley  v.. 
Pratt,  148  N.  Y.  872;  Johnson  v.  Oregon  Short  Line,  S3  Ore. 
94 ;  State  v.  Car  Works,  99  Md.  461 ;  Russel  Creek  Coal  Co.  v. 
Wells,  96  Va.  416;  Osborne  t.  Coal  Co.,  97  Wis.  27. 
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plain  of  them,  as  he  is  held  to  assume  all  those  wfaidi  the 
exercise  of  ordinary  care  and  prudence  on  his  part  would 
hare  discovered;  but  he  is  not  obliged  to  go  about  scru- 
tinizing, testing  or  measuring  to  detect  perils  not  obvious 
to  the  ordinary  person  and  about  which  he  is  not  in- 
foimed.^  The  servuit  also  assumes,  and  must  bear  the 
burden  of  perils  subsequently  arising,  and  which  become 
known  to  him,  and  this  is  so  whether  such  perils  arise 
from  defects  and  dangers  ordinarily  obvious  or  not.  "If 
a  servant,  knowing  that  the  master  has  neglected  his  duty 
and  that  he  is  thereby  subject  to  dangers  not  incident  to 
the  employment,  continues  in  the  service,  the  increased 
danger  becomes  an  incident  of  the  service  which  he  as- 
sumes, and,  for  an  injury  resulting  therefrom,  the  mas- 
ter is  not  liable."' 

But  in  8<»ne  jurisdictiona  it  is  said  "the  law  does  not 
prescribe  a  rule  so  inflexible  or  unwise  as  that  a  servant 
must  forthwith  refrain  from  using  a  defective  machine 

'Johnston  v.  Oregon  Short  Line,  fupra;  Flockhart  v.  Coid 
Co.,  126  la.  576 ;  Indianapolia,  etc.,  R.  Co.  v.  Foreman,  162  Ind. 
85;  Balle  v.  Detroit  L.  Co.,  73  Mich.  168. 

•Skinner  v.  Central  Vt.  K.  Co.,  78  Vt  886.  See  also,  Dil- 
lenljerger  v.  Weingartner,  64  N.  J.  L.  89S ;  Mayes  v.  Chicago, 
etc.,  Co.,  68  la.  662;  Wannemaker  r.  Burke,  111  Pa.  St  4!e3: 
Meadow  v.  L.  S.  &  M.  S.  Ry.  Co.,  188  Ind.  290;  Carey  v.  Sell- 
ars,  41  La.  Ann.  600.  In  the  last  case  it  is  stated :  "However 
gross  the  fault  of  the  master  in  subjecting  the  servant  to  the 
risk  of  injury  from  defective  tniildings,  premises  or  appliances, 
yet  where  the  servant  knows  the  defects  and  dangers,  and  still 
knowingly  and  without  protest  consents  to  incur  the  risk  to 
wlucb  he  is  exposed  thereby,  he  is  deemed  to  assume  such  risk 
and  to  waive  any  claim  for  damages  against  his  master  in  case 
of  injury.** 
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or  appliance,  or  immediately  quit  the  service  of  the  mas- 
ter, upon  the  discovery  of  the  defect  in  the  machine  or 
appliance,  or  that  he  is  working  by  the  side  of  a  negli- 
gent fellow  servant,  upon  the  pun  of  conferring  im- 
munity upon  the  master  fen*  all  liability  for  an  injury 
incurred  in  consequence  of  sudi  defect  or  incompe- 
tency. The  true  test  in  all  such  cases  is,  whether  a  person 
of  ordinary  prudence,  acting  with  such  prudence,  would, 
under  all  the  circumstances,  have  refused  to  incur  the 
risk."*  It  is  essential  to  the  assumption  of  lisk  by  the 
servant,  not  only  that  he  should  know  the  defect  out  of 
which  the  danger  arises,  but  that  he  should  appreciate 
the  danger,  or  that  the  danger  should  be  manifest  to  a 
man  of  ordinary  intelligence  and  experience  in  the  line 
of  work  in  which  the  servant  is  engaged."  Thou^  the 
servant  may  know  of  the  defect,  his  continuance  in  the 
work  because  of  the  necessity  of  his  position,  as  being  cm 
the  road  with  an  engine,  or  because  of  fear  of  punishment, 
or  where  the  danger  is  not  obvious,  and  he  continues  by 
reason  of  the  assurance  of  the  master,  or  those  repre- 
soiting  him,  that  there  is  no  danger  in  continuing  to 


^Norfolk,  etc.,  R.  R.  Co.  t.  Ample;,  93  Va.  108 ;  Richmond, 
etc.,  R.  Co.  T.  Norment,  84  Va.  167;  So.  Pac.  Co.  t.  Yeargin, 
109  Fed.  436;  Cole  v.  St.  Louis  Transit  Co.,  1S3  Mo.  81; 
Marks  t.  Cotton  Mills.  138  N.  C.  401. 

"Mullin  T.  Cal.  Horeeshoe  Co.,  105  CaL  77;  Myhan  v. 
Louisiana,  etc.,  Co.,  41  La.  Ann.  964;  Montgomerj  Coal  Co.  v. 
Baringer,  S18  BL  327 ;  Anderson  t.  Clark,  166  Mass.  368.  But 
an  adult  servant  of  ordinary  intelligence  is  presumed  able  to 
compr^eni]  dangers  open  and  obvious  to  persons  of  ordinary 
understanding.    Diesenrieter  v.  Malting  Co.,  97  Wis.  279. 
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use  the  defective  appliance,  this  will  not  operate  as  an 
asstimption  of  tfae  risk.' 

•Olney  v.  Boston,  etc,  R.  Co.,  71  N.  H.  Wl ;  Eldridge  t. 
Atlaa  S.  S.  Co.,  134  N.  Y.  187;  Consolidated  Coal  Co.  v.  Wom- 
backer,  134  SI.  S7 ;  McEinnon  t.  Riler-Conley  Mfg.  Co.,  186 
Mass.  180;  McKee  t.  Tourtellotte,  167  Mass.  69.  Where  the 
danger  is  open  and  patent,  the  assurance  of  the  master  will  not 
prevent  the  servant  from  assuming  the  risk  of  injur;  by  con- 
tinuing to  use  the  defective  appliance.  Wells  &  French  Co.  v. 
Kapaczynaki,  218  DL  149;  Toomej  v.  Eureka,  etc.,  Co.,  89 
Mich.  249. 

The  following  are  cited  as  examples  of  risks  assumed  \f^  serv- 
ants in  Cooley  on  Torts  (Snd  ed.)  1061:  "Trainmen  take  the 
risk  of  a  low  bridge  over  the  track,  and  of  posts,  poles  or  other 
structures  or  obstructions  near  thereto,  if  they  know,  or  by  the 
exerdse  of  ordinary  care  might  know,  of  their  existence.  (40 
y.  J.  L.  23;  62  la.  276;  126  Mass.  79;  104  Ind.  88;  196  U.  S. 
51,  etc.)  But  other  cases  hold  that  a  servant  does  not  assume 
the  risk  of  obstructions  near  the  track  unless  he  knows  not  only 
of  their  existence  in  a  general  way,  but  also  of  their  dangerous 
proximity  to  the  track.  (214  lU.  124;  124  la.  48;  98  Me.  61; 
23  Ore.  94;  71  Tex.  700,  etc.)  A  railroad  servant  assumes  the 
risk  of  unblocked  guard  rails  or  frogs.  (49  Mich.  466 ;  36  Kan. 
129;  147  Mass.  604,  etc.)  So  of  on  unguarded  ash  pit,  of 
which  he  has  knowledge.  (Ill  Ky.  822;  27  S.  C.  71,  etc.)  So 
of  a  car  loaded  with  projecting  rails  or  logs  (101  Fa.  St.  1), 
of  handling  disabled  cars  being  taken  to  the  repair  shop  (32 
Mbn.  54;  110  Ind.  18,  etc.),  of  cars  with  double  dead  woods, 
and  generally  of  defective  appliances  of  which  he  b  aware.  (147 
U.  S.  238;  119  Pa.  St  301;  107  Mich.  540,  etc.)  So  of 
smoke  and  gases  in  a  tunnel.  (7S  Md.  182.)  One  employed  to 
shovel  snow  from  the  tracks  at  a  distance  from  any  dwelling 
takes  the  risk  of  injury  from  frost  while  so  employed.  (23  R.  I. 
583.)  IVainmen  do  not  take  the  risk  of  an  unsafe  track.  (67 
N.  J.  L.  636;  123  N.  C.  280;  136  Mich.  96.)  One  employed 
about  a  mill  or  factory  assumes  the  risk  of  unguarded  machinery 
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Where  state  or  federal  statutes  require  the  adopti<xi 
of  new  devices  for  the  protection  of  the  servant,  which 
the  master  fails  to  adopt,  and  the  employee  either  igno- 
rant of  that  fact  or  expecting  daily  compliance  with  the 
law,  continues  in  the  service  with  the  old  appliances,  he 
is  generally  not  held  to  assume  the  risk  of  injury  there- 
from.' "We  think  the  ordinary  doctrine  of  assumption 
of  risk  does  not  apply  to  a  case  where  the  negligence  of 
the  employer  consists  in  the  disregard  of  a  statutory 
duty  imposed  upon  him  for  the  protection  of  his  em- 

with  which  he  is  familiar,  or  which  is  patent  to  ordinary  obser- 
vation.  (35  Kan.  S92;  1S5  Mass.  S98;  66  Mich.  ST7;  71  Mo. 
66.)  So  of  the  danger  of  falling  earth  in  excavating,  or  of 
falling  rock  in  a  quarry.  (53  Wis,  661;  68  Kan.  731.)  A 
servant  whose  duty  it  is  to  repair  electrical  lines  takes  the  risk 
of  defective  poles  and  cross  anns,  of  defective  insulatitm  of  the 
wires,  or  of  defective  insulation  in  the  wires  of  another  company 
in  dangerous  proximity  to  the  Une  he  is  repairing.  (97  Md. 
620;  126  la.  Ml;  107  Tenn.  392;  176  Mass.  126.)  So  one 
employed  to  take  down  decayed  and  unsafe  poles  takes  the  risk 
of  their  falling.  (74  Minn.  163-)  As  a  general  rule,  a  servant 
cannot  recover  for  any  injury  caused  by  tiie  very  defect  whidi 
he  is  employed  to  repair.  (74  Minn.  163.)  An  employe  in  a 
store  takes  the  risk  of  slippeiiness  (^  marble  stsirs  witli  which 
she  ia  familiar.  (178  N.  Y.  877.)  Where  the  master  keeps  a 
dangerous  dog  and  the  servant  knows  of  his  vicious  propensity, 
he  takes  the  risk  if  he  continues  in  the  service.  (78  Hun.  (N.  Y.) 
660.)  A  servant  employed  in  a  white  lead  factory  assumes  the 
risk  of  injury  from  the  lead.  (30  App.  Div.  208,  61  N.  Y.  S. 
602.) 

^Greenlee  v.  So.  Ry.  Co.,  122  N.  C.  977,  M  L.  H.  A.  399; 
Buehner  Chair  Co.  v.  Feulner,  164  Ind.  368;  Narramore  v. 
Cleveland,  etc.,  Ry.  Co.,  96  Fed.  298;  Montdtb  v.  K<Aomo,  etc., 
Co.,  169  Ind.  449. 
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ployees;  certainly  not  when  an  action  is  expressly  givm 
for  the  breach." 

Sec.  401-61.  SAME  SUBJECT— THE  FEL- 
LOW-SERVANT DOCTRINE.— Another  of  the 
assumed  risks  of  the  servant  on  accepting  employment 
from  the  master,  and  deemed  one  of  the  ordinary  risks 
of  the  service,  is  that  injury  from  the  negligence  of 
otiier  servants  in  the  same  employment.  This  rule  or 
doctrine  is  thus  stated  by  a  prominent  text  writer:  "The 
maxim  respondeat  superior,  does  not  apply  so  as  to 
make  a  master  responsible  for  injuries  inflicted  upon  his 
servant  by  the  negligence  of  a  fellow  servant  engaged 
in  the  same  common  employment,  unless  such  injuries 
are  traceable  to  the  personal  negligence  of  the  master,  or 
to  the  negligence  of  some  agent  of  the  master  for  whose 
conduct  in  ihe  particular  case  the  master  is  responsible. 
Whatever  exceptions  to  the  rule  may  exist  in  other  rela- 
tions, the  rule  is  of  full  and  perfect  application,  when 
not  modified  hy  statute,  with  respect  to  servants  of  the 
same  grade  or  rank  engaged  in  the  same  field  of  labor, 
when  working  together  under  one  common  directing  su- 
perior; or  when  in  the  employ  of  the  same  master,  en- 
gaged in  the  same  common  work,  and  performing  serv- 
ices for  the  same  general  purpose.  The  doctrine  is  fre- 
quently expressed  by  saying,  as  a  premise,  that  where 
the  master  discharges  all  those  positive  or  unahenable 
duties  for  the  protection  of  his  servant  whidi  the  law  de- 
volves upon  him,  then  he  is  not  liable  for  an  injury 
visited  upon  one  of  his  servants  through  the  negligence 

■EOpatrif^  y.  Grand  Trunk  Rj.  Co.,  74  VL  288. 
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of  a  fellow  serrant.  For  instance,  where  the  master  fur- 
nishes a  safe  place  for  the  servant  to  work,  competent 
servants  with  whom  he  is  to  work,  and  proper  regula- 
tions for  the  conduct  of  his  business,  to  the  end  of  pro- 
moting the  safely  of  his  servants, — then  he  is  not  liable 
to  one  servant  for  an  injury  happening  to  him  in  conse- 
quence of  the  negligence  of  a  fellow  servant."*  The 
doctrine,  that  the  master,  in  the  absence  of  statute,  is  not 
liable  for  injuries  caused  a  servant  by  fellow-servants  is 
wdl-settled,  and  the  disputes,  where  any,  only  concern 
the  proper  limits  of  the  rule.^" 

One  of  the  applications  of  the  doctrine  in  dispute,  is  as 
to  servants  of  different  grades  or  ranks.  By  some  au- 
thorities, the  servant  who  when  injured,  was  under  the 
control  or  supervision  of  another  servant  entrusted  with 
duties  of  a  higher  grade,  and  the  negligence  of  such  su- 
perior servant  caused  the  injury,  may  recover  against 
the  master,  on  the  ground  that  the  assumption  of  lisk 
of  injury  frcan  fellow  servants  does  not  extend  to  such 
superior  servant's  negligence.^    It  is  said  tliat  mere  su- 


*Thotnp.  gn  Neg.,  Sec.  4846,  and  cases  there  cited.  See  also, 
Foster  v.  Mo.  Pac.  R.  Co.,  116  Mo.  165 ;  Cochran  t.  Shanahan, 
61  W.  Va.  137;  RaOey  v.  Garbutt,  112  Ga.  288;  Coolej  rai 
Torts,  637. 

"Penna.  Co.  v.  McCaffrey,  173  HI.  169 ;  O'Connor  t.  Roberts, 
180  Mass.  227;  Randa  v.  Detroit  Screw  Works,  134  Mich.  343; 
Perry  v.  Rogers,  157  N.  Y.  251 ;  McLaine  v.  Head,  etc,  Co.,  71 
N.  H.  294;  Hastings  v.  Ry.  Co.  18  Mont.  498;  Grattis  v.  Ry. 
Co.,  153  Mo.  380;  Yates  v.  McCuIlough  Iron  Co.,  69  Md.  370; 
Meyer  v.  lU.  Cent.  R.  Co.,  177  IlL  591. 

^Russ  V,  Wabash,  etc.,  Ry.  Co.,  112  Mo.  46;  Richmcmd  Gran- 
ite Co.  T.  Bailey,  92  Va.  564;  Louisville,  etc.,  R.  Co.  v.  Nortb- 
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periority  in  rank  of  the  servant  inflicting  the  injury,  over 
the  servant  receiving  the  injury,  is  not  a  controlling  test 
in  sntdi  cases.  Hence  two  persons  yrbo  are  subject  to  the 
control  and  direction  of  the  same  general  master,  and 
^o  are  working  to  accomplish  the  same  cranmon  object, 
are  fellow  servants,  though  one  of  them  is  hi^er  in  rank 
than  the  other,  and  though  he  has  &e  right  to  direct  and 
control  tilie  work  of  the  other.  "In  sudi  cases,  the  3ul>- 
ordinates  assume  the  risks  of  the  negligence  of  their 
superiors  in  their  work  of  supervision,  to  the  same  ex- 
tent as  that  of  those  iriio  work  by  their  sides 

The  distinction  upon  which  these  cases  rest  is  that  be- 
tween tai  act  of  vice-prindpal^p  and  a  mere  act  of 
service.  The  meaning  is,  that  where  a  superior  servant 
is  performing  a  positive  and  miassignable  duty  of  the 
master,  his  negligence  is  the  negligence  of  the  master, 
no  matter  what  higher  grade  or  rank  in  the  service  may 
be;  but  where  he  is  perfoiming  a  mere  detail  of  work, 
his  negligence  is  that  of  the  fellow  servant,  although  he 
may  be  in  command  over  the  servant  who  is  injured, 
and  although  his  negligence  may  consist  in  giving  an 
erroneous  command  or  direction."' 

Other  authorities  pay  little  attention  to  the  rank  or 
grade  of  the  servants,  and  maintain  that,  as  to  the  details 
in  the  executifm  of  the  work,  the  foreman  and  workman 


ington,  91  Tenn.  66;  Wabash,  etc.,  Rj.  Co.  t.  Hawk,  121  HI. 
J59;  Little  Miami  R.  Co.  v.  SterenB,  80  Ohio  416. 

•TTiomp,  on  Neg.,  Sec.  4938,  dting  Weeks  v.  Scharer,  111 
Fed.  Rep.  8S0;  Richmond,  etc.,  Worka  v.  Ford,  94  Va.  627; 
Smallwood  v.  Bedf<ml  Quarries  Co^  28  Ind.  App.  692 ;  Lepan 
T.  HaD,  128  Mich.  628. 
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are  fellow  servants,  providing  the  master  has  employed 
aomeoae  to  represent  him  in  the  management  of  the 
work,  and  has  neglected  no  precaution  in  employing 
a  competent  foreman  and  in  making  reasmably  s^e 
pTOviraons  for  tiie  proper  execution  of  the  work.'  In 
Massachusetts,  it  is  ssid,  "tiie  fact  that  one  servant  has 
control  over  another  is  immaterial,  and  that  a  master  is 
not  responsible,  at  common  law,  for  the  negligence  of 
a  superior  servant,  even  in  giving  orders  whereby  injury 
is  sustained  by  an  inferior  servant."*  And  in  a  New 
York  case  the  court  said,  "a  servant  who  sustains  an 
injury  from  the  negligence  of  a  superior  agent,  engaged 
in  the  same  general  business,  cannot  maintain  an  action 
against  their  common  employer,  althou^  he  was  sub- 
ject to  the  control  of  such  superior  agent,  and  could 
not  guard  against  his  negligence  or  its  consequences."*' 
The  wei^t  of  authority  inclines  away  from  the  modi- 
fication of  the  fellow-servant  doctrine  so  as  to  exclude 
from  its  scope  those  who  have  authority  over  their  fellow 
workmen,  and  any  relief  from  this  evil,  if  evil  it  be, 
must  be  derived  from  statutes,  rather  than  from  the 
dedsions  of  the  courts. 

By  some  authorities,  notably  Illinois  cases,  servants  in 
different  departments  of  the  same  general  business  of 
the  master,  are  not  to  be  regarded  as  fellow-servants  so 
as  to  require  a  servant  in  one  department  to  accept  the 

"Vogd  V.  Am.  Bridge  Co.,  180  N.  Y.  S78. 

*Moodj  V.  Hamilton  Mfg.  Co.,  159  Mass.  70. 

"Keenan  v.  New  York,  etc.,  Rj.  Co.,  146  N.  Y.  190.  See 
also,  Bonovan  v.  Ferris,  1S8  Gal.  48;  McLaine  v.  Head,  etc., 
Cow,  71  N.  H.  S94 ;  Enri^t  v.  OliTer,  69  N.  J.  L.  367. 
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risk  of  injury  by  the  negligence  of  another  servant  in 
a  different  department.'  But  many  other  authorities 
do  not  countenance  this  distinction,  and  apply  the  gen- 
eral rule  of  assumption  of  risk  to  such  cases.^    In  Ohio, 


"Chicago,  etc.,  Co.  v.  Hojt,  122  HI.  369 ;  Ryan  t.  Chi.,  etc., 
R.  Co.,  60  HI.  171 ;  Tiemey  y.  Minn.,  etc,  Co.,  83  Minn.  311 ; 
a;.  Louis,  etc.,  Co.,  v.  Weaver,  35  Kan.  412 ;  Turner  v.  Indian- 
apohs,  96  Ind.  61 ;  James  v.  Emmet  Min.  Co.,  56  Mich.  335. 
In  Pagels  t.  Meyer,  19S  111.  172,  it  is  said:  "The  basis  of  the 
dassification  of  serrants  of  the  same  master  into  those  who  are 
fellov  servants  and  those  who  are  not,  as  established  in  this 
state,  is  such  perBonal  relation  and  association  between  them  as 
affords  opportunity  and  power  to  influence  each  other  to  proper 
caution  by  counsel,  advice  and  example,  or  the  want  of  such 
personal  relation  and  association.  Where  they  are  brought  to- 
gether in  direct  co-operation  in  the  performance  of  a  particular 
work,  they  have  such  opportunity  and  power  and  are  brou^t 
within  the  relation  required  by  the  rule."  See  also  for  the  appli- 
cation of  the  different  department  rule,  World's  Col.  Ex.  v. 
Lehigh,  196  111.  612;  Joliet  Steel  Co.  v.  Shields,  134  III.  209; 
Angel  T.  Jellico  Coal  Min.  Co.,  116  Ky.  728;  St  Loub,  etc,  Co. 
V,  Harper,  44  Ark.  524;  Union  Pac.  R.  Co.  v.  Erickson,  41 
Neb.  1.  In  the  last  case  it  is  said:  "When  the  law  of  fellow 
servants  was  first  announced,  business  enterprises  were  compara- 
tively small  and  simple.  The  servants  of  one  master  were  not 
numerous.  They  were  all  engaged  in  the  pursuit  of  a  simple  and 
common  undertaking.  Now  things  have  changed.  Large  enter- 
prises are  conducted  by  persons  or  by  corporations  employing 
vast  numbers  of  servants  divided  into  classes,  each  pursuing  a 
different  portion  of  the  work,  and  each  practically  independent 
of  the  other.  The  old  reasons  do  not  apply  to  the  new  condi- 
tions." 

'Oilman  v.  Eastern  R.  Co.,  10  Allen,  238;  Morgan  v.  Ry.  Co., 
L.  R.  1  Q.  B.  149;  Randall  v.  B.  &  0.  Ry.  Co.,  109  U.  S.  478; 
Hodgins  t.  E.  R.  R.  Co.,  119  Mass.  419;  Hoar  v.  Merritt,  62 
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by  statute,  the  general  rule  of  fellow-seirants  is  abcd- 
isfaed  so  far  as  the  railroad  service  is  ccmcemed,  and 
every  person  in  the  employ  of  a  railroad  company,  who 
is  given  power  or  authority  to  direct  or  control  another 
employee,  is  not  the  fellow  servant  of  such  employee,  but 
is  the  superior  of  sudi  other  employee.  And  any  person 
in  the  employ  of  such  company  who  has  charge  or  con- 
trol of  another  employee  in  any  separate  branch  or  de- 
partment of  the  company  is  the  superior  and  not  the  fel- 
low-servant of  sudi  employees  in  any  other  branch  or  de- 
partment Ti^o  have  no  power  to  direct  or  control  in  the 
brandi  or  department  in  which  they  are  employed." 

It  is  to  be  remembered  in  the  application  of  the  fellow- 
servant  rule,  that  where  the  negligence  of  the  master,  or 
coie  for  whose  conduct  the  master  is  answerable,  concurs 
or  mingles  with  that  of  one  who  stands  in  the  relation  of 
a  fellow-servant  to  the  party  injured,  and  the  negligence 
of  the  master  or  his  representative  is  a  proximate  or  effi- 
cient cause  of  the  injury,  the  master  will  be  liable,  not- 
withstanding the  concurring  negligence  of  the  fellow- 
servant.  In  other  words  the  fellow-servMit  doctrine  only 
applies  to  cases  'n^ere  the  negligence  of  the  fellow-serv- 
ant has  been  the  sole  cause  of  the  injury  complained  of.' 
Mich.  S86;  Reading  Inm  Wb.  t.  Derine,  109  Fa.  St.  246; 
Smoot  V.  Mobile,  etc.,  Co.,  67  Ala.  18;  1*0  Ga.  «58. 

»87  Ohio  Laws,  149,  Sec.  3365-82,  Rev.  Stat,  Ohiou  Somen 
what  eimilar  statutes  have  been  enacted  in  many  other  states. 
See  WiHiams  v.  So.  R.  Co.,  128  N.  C.  286. 

"Thomp.  on  Neg.,  Sec.  4867,  citing  Deweese  V.  Merrimee  L 
M.  Co.,  128  Mo.  42S;  Fisk  v.  Central,  etc.,  R.  Co.,  72  Cal.  88; 
m.  C.  R.  R.  Co.  y.  Johnson,  95  HI.  App.  C64;  Louimlle,  etc, 
R.  Co.  V.  Heck,  161  Ind.  292,  and  others. 
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The  reason  being,  that  while  the  master  cannot  prevent 
negligence  on  the  part  of  fellow-servants,  he  can  guard 
against  his  own  negligence,  and  where  he  fails  to  do  so, 
as  by  failing  to  furnish  suffident  oo-Iaborers,  or  proper 
madunery  or  appliances,  and  the  like,  and  as  a  result  of 
his  negligmce  combined  with  negligence  on  the  part  of 
a  fellow-servant  one  is  injured,  the  master  is  liable." 

Sec.  401-62.  SAME  SUBJECT— WHO  ARE 
FELLOW-SERVANTS.— No  dear  and  specific  defi- 
nition that  will  cover  aJl  cases  can  be  given  of  a  fellow- 
servaut,  or  that  will  universally  indicate  just  who  are, 
and  who  are  not  fellow-servants.  Professor  Thompson, 
in  his  work  on  Negligence,  gives  the  general  rule  as  up- 
hdd  by  the  weight  of  adjudged  cases,  "that  all  who 
serve  a  oimmon  master,  work  under  the  same  control, 
derive  authority  and  compensation  from  the  same  com- 
mon source,  and  are  engaged  in  the  same  general  busi- 
ness, though  it  may  be  in  different  grades  or  d^art- 
ments  of  it,  are  fellow-servants  who,  under  the  irule 
under  ccmsideration,  are  deemed  to  take  the  risk  of  eadi 
other's  negligence."^  The  same  author  insists  that  it  is 
not  the  grade  or  rank  of  the  servant  inflicting  the  injury, 
as  compared  with  him  receiving  the  injury,  that  is  the 


lopaulmier  v.  Erie  R.  Co.,  81  N.  J.  L.  IGl;  Cmtcheeld  t. 
Richmond,  etc.,  R.  Co.,  T6  N.  C.  S2S. 

^Tbomp.  on  Neg.,  Sec.  4917,  citing  Ingram  t.  Hilton  Lumber 
Co.,  108  Ga.  194;  Wonder  v.  Bait.,  etc.,  R.  Co.,  S!t  Md.  411; 
Foster  v.  Mimt.,  etc.,  R.  Co.,  14  Minn.  860.  See  also,  Glorer  t. 
Eansaa  City  Bolt  &  Nut  Co.,  IBS  Mo.  3S7 ;  Colley  v.  So.  Cotton 
Oa  Co.,  lieo  Ga.  «68;  Bait,  etc,  B.  Co.  v.  Baugh,  149  U.  S. 
868;  Norfolk,  etc.,  R.  Co.  v.  Donnelly,  88  Va.  868. 
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true  test  to  determine  whether  the  master  is  respoimble, 
but  it  is  the  character  of  ike  negligent  act  or  omission 
whidi  the  servant  inflicting  t£e  injury  was  doing  at  the 
time  that  (»ntrols.  "If  it  was  an  act  of  service,  then,  in 
jurisdictions  where  the  fellow-servant  doctrine  prevails* 
the  master  is  not  liable,  although  the  servant  inflicting 
the  injury  may  be,  for  general  purposes,  a  representa- 
tive of  the  master  and  his  alter  ego  or  vice-principal;  but 
if  it  was  an  act  of  vice^principalship,  an  act  done  in  the 
discharge  of  some  duty  which  the  law  devolves  primarily 
upon  the  master,  and  which  is  imalienable,  then  the  mas- 
ter will  be  liable,  although  the  servant  inflicting  the  in- 
jury may  be  of  the  lowest  grade  in  his  service.  Out  of 
these  considerations  springs  what  is  called  the  'doctrine 
of  dual  relationship'  of  a  servant.  The  meaning  is  that 
the  same  servant  may  be,  with  respect  to  acts  of  a  certain 
kind,  a  fellow-servant  of  the  others,  and  with  respect  to 
acts  of  another  kind,  a  vice-principal  of  the  master. 
Thus,  the  negligence  of  one  occupying  generally  the  po- 
sition of  vice-principal  to  servants  employed  under  him, 
in  ffuling  to  provide  safe  and  proper  appliances,  is 
diargeable  to  the  master,  although,  in  handling  sudi  ap- 
pliances, he  may  be  a  fellow-servant."* 


'lliomp.  on  Neg.,  Sees.  4918,  4928,  dtdng  Gaon  v.  Railroad 
Co.,  101  TenD.  880 ;  Sttmper  v.  Fwhs,  etc.,  Man.  Co.,  «6  App. 
Div.  838,  88  N.  Y.  S.  785;  Da™  v.  So.  Pac  Co.,  98  CaL  19; 
Robertson  v.  Chi.,  etc.,  R.  Co.,  146  Ind.  486;  Dube  t.  Lewirton, 
88  Me.  Sll;  Harmwi  v.  Detroit,  etc,  R.  Co.,  79  Mich.  409. 
The  duty  to  avoid  exposing  the  servant  to  a  serious  danger  is  not 
contemplated  in  the  contract  of  service,  and  the  servant  to  whom 
this  duty  is  delegated  is  a  vice-principal,  no  matter  by  wha* 
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In  an  Oregon  case  it  is  said  to  be  unquestionably  es- 
tablished, both  in  tiiis  country  and  in  England,  that  the 
liability  of  the  master  depends  upon  the  character  of  the 
act  in  the  performance  of  which  the  injury  arises,  and 
not  the  grade  or  rank  of  the  negligent  employe.  "The 
true  test  in  all  cases  by  which  it  may  be  determined 
whether  the  negligent  act  causing  the  injury  is  charge- 
able to  the  master,  or  is  the  act  of  a  co-servant,  is,  was 
the  offending  employe  in  the  performance  of  the  mas- 
ter's duty,  or  charged  therewith,  in  reference  to  the  par- 
ticular act  causing  the  injury?  If  he  was,  his  negligence 
is  that  of  the  master,  and  the  liability  follows;  if  not,  he 
was  a  mere  co-serrant,  engaged  in  a  common  employ- 
ment with  the  injured  servant,  without  reference  to  bis 
grade  or  rank,  or  his  right  to  employ  or  discharge  men, 
or  to  his  oonl3t>l  over  thran."*  While  some  cases  hold  that 
the  power  to  hire  and  disduu-ge  other  servants,  when 
vested  in  the  superior  servant,  is  sufficient  to  remove  him 
from  the  relation  of  co-servant  with  those  under  him,  and 
hold  the  master  liable  for  the  negligent  acts  of  such  a 
servant  causing  injury  to  other  servants,'  this  is  not  be- 
lieved to  be  the  wei^t  of  authority,  as  in  most  cases  the 

name  be  ia  caDed  Mast  t.  Kern,  34  Ore.  247;  Coal  Cre^  Mia. 
Co.  T.  Davis,  90  Term.  711 ;  48  W.  Va.  380 ;  9S  Term.  386 ;  76 
Tex.  611. 

*Ma8t  T.  Kern,  84  Ore.  247,  76  Am.  St  Rep.  680.  To  the 
same  effect  see:  Callan  v.  Bull,  118  Cal.  598;  McLaine  v.  Head, 
etc.,  Co.,  71  N.  H.  294,  68  L.  R.  A.  462;  Atchison,  etc.,  R.  Co. 
T.  Sedey,  54  Kan.  21 ;  Scott  v.  Chi.,  etc.,  Ry.  Co.,  113  la.  881 ; 
Pennsylvama  Co.  t.  McCoffrej,  178  111.  169. 

'Turner  v.  Goldsboro  L.  Co.,  119  N.  C.  887;  Nix  v.  Teia« 
Pac.  Rj.  Co.,  82  Tei.  478. 
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power  to  hire  and  discharge  is  not  regarded  of  more  im.' 
portance  than  the  grade  or  rank  of  the  fellow-servant, 
and  not  a  controlling  test  in  fixing  the  liability  of  the 
master.' 

In  the  railroad  service,  some  special  rules  prevail  as  to 
who  are  and  who  are  not  fellow-servants.  Beginning 
with  the  case  of  Chicago,  etc.  Railway  Company  v.  Ross, 
the  Supreme  Court  of  the  United  States  decided  that  a 
COTiductor  of  a  railway  train  was  a  vice-principal,  repre- 
senting the  company,  and  not  a  fellow-servant  with 
the  engineer  of  the  same  train.'  And  while  the  decision 
has  been  modified  by  the  same  court  in  later  decisions 
holding  that  the  conductor  and  brakeman  of  the  same 
train  are  fellow-servants,'  yet  many  state  courts  follow- 
ing the  earlier  decision  have  held  that  the  conductor  is 
not  a  fellow-servant  of  the  other  employees  on  the  train, 
and  allowing  the  latter  to  recover  for  the  negligence  of 
the  former  against  the  common  master.^  But  the  bett^ 
rule  is  said  to  be  that  the  conductor  is  a  fellow-servant 
with  the  other  employees  on  the  same  train,  and  that  all 
such  employees  are  fellow-servants  with  respect  to  each 
other,  while  engaged  in  the  operation  and  handling  of 
the  train.    Thus  the  engineer  and  brakeman;  engineer 


■Xoyes  T.  Wood,  lOS  Cal.  389;  McDonald  v.  Buckle;,  109 
Fed.  a90i  Palmer  v.  Mich.  Cent.  R.  Co.,  98  Mich.  363;  Ohio, 
etc.,  By.  Co.  v,  Edwards,  111  Tenn.  81. 

'11«  U.  S.  377. 

'New  England  R.  Co.  v.  Conioy,  176  U.  S.  823. 

8Howe  V.  No.  Pac.  Rj.  Co.,  SO  Wash.  569;  Raihvad  Co.  v. 
Kenley.  9»  Tenn.  207;  Wallcer  v.  Gillett,  59  Kan.  214;  Shadd 
V.  Ry.  Co.,  116  N.  C.  968;  Clark  v.  Hughes,  51  Neb.  760. 
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and  fireman;  brakeman  and  fireman;  engineer,  fireman 
brakeman  and  shovelers ;  and  two  engineers  of  two  en- 
gines attached  to  the  same  train  have  been  held  to  be 
fellow-servants.'  And  the  employees  on  different 
trains  are  held  to  be  fellow-servants."* 

A  baggageman  and  engineer;  Pullman  porter,  con- 
ductor and  engineer;  and  the  train  crew,  and  those  who 
repair  and  inspect  the  cars  and  engines,  are  held  not  to  be 
fellow-servants.'  So  a  train  dispatcher  is  not  a  fellow- 
servant  with  those  on  the  trains  whose  movements  he 
governs.'  But  a  station  agent,  or  local  telegraph  opera- 
tor, has  been  held  to  be  a  fellow-servant  with  those  in  the 
train  service  in  some  jurisdictions,"  while  in  others  the  re- 
verse is  held.*  A  like  confiict  of  authority  exists  as  to 
whether  a  section  for^uan  is  a  fellow-servant  with  the 


"Cooley  on  Torta  (2iid  ed.),  1078;  Meyer  v.  HI.  Cent.  Rj. 
Co.,  177  m.  691 ;  Grattis  v.  Ry.  Co.,  168  Mo.  880;  Congrave  v. 
So.  Fac.  R.  Co.,  88  Cal.  860 ;  Dysart  v.  Railroad  Co-,  146  Mo. 
88;  LouiBTille,  etc.,  Ry.  Co.  v.  Petty,  67  Miss.  256;  So.  Ry.  Co. 
V.  Clifford,  110  Ky.  7«7 ;  Parrish  v.  Railroad  Co.,  88  Fla.  261. 

>'>Relyea  v.  Railroad  Co.,  112  Mo.  86;  Oakes  v.  Mase,  166 
U.  S.  863;  Denver,  etc.,  R.  Co.,  v.  Sipes,  28  Colo.  226- 

^Chicago,  etc.,  R.  Co.  v.  Swan,  176  111.  4S4;  Jones  v.  St. 
Louis,  etc.,  Ry.  Co.,  126  Mo.  666;  Marsh  v.  Lehigh  Valley  R. 
Co.,  206  Pa.  St.  668;  78  Tex.  294;  122  Rl.  869- 

■McCune  t.  California,  etc.,  Co.,  66  Cal.  S02;  Hankins  v. 
Railroad  Co.,  142  N.  Y.  416;  206  Pa.  St  432. 

•No.  Pac.  Ry.  Co.  v.  Diion,  194  U.  S.  838 ;  Reiser  v.  Pa.  Co., 
162  Fa.  St  38. 

*86  Tenn.  78;  40  W.  Va.  436. 
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men  under  him ;"  and  whether  trainmen  and  track  repair- 
ers are  fellow-servants.' 

The  following  cases  are  cited  in  Cooley  on  Torts,'  as 
illustrations  of  the  fellow-servant  rule  in  cases  outside  of 
the  railway  service:  "A  cotton  mill  was  in  charge  of  a 
superintendent,  ^th  foremen  over  the  different  nxwus 
or  departments  of  ttie  work.  The  assistant  foreman  of 
the  machine  shop,  wlule  crossing  the  yard,  was  killed  by 
a  barrel  negligently  Um)wn  from  the  fourth  floor  by  the 
foreman  of  the  slushing  room.  The  latter  was  held  to  he 
a  fellow-servant  and  the  defendant  not  liable."  A  cor- 
poration was  engaged  in  the  construction  of  asphalt 
pavements  with  a  pluit  at  Pittsburgh.  The  work  at  this 
point  was  in  charge  of  a  general  superintendent,  who 
supervised  and  directed  all  the  operations  at  this  point. 
There  were  four  gangs  of  men,  one  being  at  the  works 
where  the  asphalt  was  prepared,  whidi  was  in  charge  of  a 
foreman.  But  the  superintendent  visited  the  works  two 
or  three  times  a  day  and  supervised  the  work.  The  fore- 
man hired  and  discharged  the  men  and  directed  them 
where  and  how  to  work.  The  foreman  was  held  to  be  a 
fellow-servant  of  the  men  under  him  and  the  company 
was  held  not  liable  for  an  injury  to  one  of  them  by 

"That  he  is,  see  SullivaD  v.  Railroad  Co.,  62  Conn.  209;  Ol- 
son T.  St.  Paul,  etc.,  Ry.  Co.,  38  Minn.  117;  Justice  t.  Pa.  Co., 
130  Ind.  321 ;  that  he  is  not,  see  110  Kj.  S4i2;  l2l  ID.  «59; 
108  Mo.  882. 

■That  they  are  fellow  servants:  72  Tex.  609;  91  Va.  193; 
166  U.  S.  899.  That  they  are  not:  136  Mich.  96;  109  Mo. 
860;  48  Neb.  663;  118  Teno.  266. 

'Cooley  on  Torts  (2Dd  ed.),  1083, 1084. 

■Brodeur  v.  Valley  Falls  Co.,  16  R.  I.  448. 
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Teason  of  his  being  ordered  by  the  foreman  into  an  un- 
safe place."  But  where  a  foreman  has  entire  charge  and 
control  of  a  work  or  plant  and  of  the  men  there  em- 
ployed, and  himself  plans  and  directs  the  work  and  hires 
and  disdtarges  the  men,  he  has  been  held  to  be  a  vice- 
principal,  for  whose  negligence  the  employer  is  liable."* 
And  where  a  foreman  of  whatev^  grade  is  disdiarging 
one  of  the  positive  duties  of  the  master  towards  his  serv- 
ants, he  represents  the  master  in  such  matter  and  in  re- 
spect thereto  is  not  a  fellow-servant  of  those  under 
him."^ 

In  genera]  all  employees  of  the  same  master  engaged 
in  the  erection  of  a  building  are  fellow-servants,  though 
they  may  be  doing  different  lines  of  work,  as  carpentry, 
masonry,  and  the  like.'  And  so  are  all  servants  em- 
ployed by  the  master  on  any  particulu-  work  or  enter- 
prise, althou^  there  may  be  gradations  of  rank,  or  dif- 
ferent lines  of  work,  or  they  may  be  divided  into  dif- 
ferent squads  or  gangs.' 

>Casej  T.  Pa.  Asphalt  Pav.  Co.,  198  Fa.  St.  848. 

'''RichmoDd  Granite  Co.  t.  Bailey,  92  Va.  S54;  Cunninghain 
T.  Rj.  Co.,  4  Utah,  206 ;  Baldwin  v.  Rj.  Co.,  75  la.  297. 

'Nixon  y.  Selhy  Smelting  Co.,  102  CaL  468;  Consolidated 
Coal  Co.  T.  Wombadier,  184  ID.  67. 

*  Enright  V.  Oliver,  69  N.  J.  L.  867 ;  Olmstead  v.  Ralei^.  130 
N.  C.  243. 

»  Ryan  t.  McCully,  128  Mo.  626;  World's  Columbian  Erpo. 
V.  Lehi^,  196  111.  612 ;  Buck  v.  N.  J.  Zinc  Co.,  204  Pa.  St  132. 
Woibnen  of  different  contractors  or  masters,  though  working  on 
the  same  job  or  building,  are  not  fellow  servants.  John  Spry 
L.  Co.  V.  Duggan,  182  HI.  218 ;  Sanford  v.  Standard  Oil  Co., 
118  N.  Y.  671;  McCafferty  v.  Dock  Co.,  11  Ohio  C.  C.  467; 
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On  the  other  hand,  in  the  following  cases  it  is  held  the 
employees  named  are  not  fellow  serrants:  A  sawyer  hay- 
ing charge  of  saw  and  machinery  for  handling  logs,  and 
the  man  working  with  him.*  One  engaged  to  repair  a 
mill  and  those  working  in  the  milL'^  The  gas  inspector 
or  tester  of  a  mine  and  the  miners."  One  who  inspe^ 
rafted  logs  for  pikes  and  those  who  put  the  logs  on  the 
carriage  to  be  sawed.^ 

Sec.  401-68.  SAME  SUBJECT  —  GENERAL 
RULE  OF  LIABILITY  OF  MASTER  FOR 
ACTS  OF  INDEPENDENT  CONTRACTOR.— 
A  man  may  give  over  the  doing  of  any  lawful  work  to 
another  so  exduavely  and  fully,  that  this  other  becomes 
an  independent  principal  or  contractor,  and  his  employ- 
ees are  in  nowise  connected  or  related  through  such  con- 
tractor with  the  master,  as  to  give  any  right  of  action  to 
them  against  the  master  for  the  contractor's  negligence, 
or  to  third  persons  for  the  negligence  of  the  contractor  or 
his  servants.  To  do  this,  the  contract  must  be  for  some- 
thing that  may  be  lawfully  done;  and  something  that  in 
its  necessary  or  probable  effect  will  not  injure  others;  be 
without  negligence  as  regwds  the  person  selected  to 
carry  it  out;  who  should  be  entrusted  with  the  full  con- 


Quebec  S.  S.  Co.  V.  Merchant,  188  U.  S.  375;  Hanna  v.  Granger, 
18  H.  I.  607. 

*  Bvans  v.  La.  Lumber  Co.,  Ill  La.  S34. 

<■  Heam  v.  Quillan,  94  Md.  89 ;  19  Wash.  587.  To  the  con- 
trary, Bee,  148  Pa.  St  177. 

"  Coster  V.  Pac  Coast  Co.,  26  Wash.  138 ;  Gowen  v.  Bush,  76 
Fed.  349. 

'  Covington  Saw  Mill,  etc.,  Co.  v.  Clarke,  116  Ky.  461. 
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trol  of  the  work  without  reservation  as  respects  the  man- 
ner of  doing  it,  or  the  peracHis  to  be  employed,  leaving 
the  person  for  whom  the  work  is  to  be  done  an  interest 
only  in  the  ultimate  result  of  the  undertaking.^  But 
it  is  to  be  remembered  that  certain  duties  resting  upon 
the  owner  of  property  cannot  be  delegated  so  as  to  re- 
lieve him  from  responsibility  for  negligence  in  regard 
thereto,  and  that  the  ownership  of  property  carries  the 
burden  of  seeing  that  it  shall  be  so  managed  as  not  to 
become  a  menace  or  nuisance  to  others.  So  where  an 
owner  of  property  left  a  contract  for  the  removal  of 
walls  that  had  been  damaged  by  fire,  it  was  said  to  be 
sudi  a  duty  to  do  the  work  carefully,  and  it  could  not  be 


"  Cooley  on  Torts,  646,  64^;  Sheann  &  Redf.  on  Neg.  Sec. 
r»;  Evans  v.  Murphy,  87  Md.  498;  Qarit  v.  Fry.  8  Ohio  St 
3S8;  Curtis  v.  Kiley,  153  Mass.  123;  49  Ohio  St.  69:  Cuff  v. 
Railroad  Co.,  35  N.  J.  17 ;  Lawrence  v.  Shipmnn,  99  Conn.  586. 
In  the  last  case  it  is  said:  "1.  If  a  contractor  faitbfuUy  perfonns 
his  contract,  and  the  third  person  is  injured  by  the  contractor  in 
the  course  of  its  due  performance,  or  by  its  result,  the  employer  is 
liable,  for  he  causes  the  precise  act  to  be  done  which  occasions  the 
injury ;  but  for  the  negligence  of  the  contractor  not  done  under 
the  contract,  but  in  violation  of  it,  the  employer  is  in  general  not 
liable.  ,  .  2.  If  I  employ  a  contractor  to  do  a  job  of  work  for  me 
which,  in  the  progress  of  its  execution,  obvioasly  exposes  others 
to  unusual  perils,  I  ought,  I  think,  to  be  responsible  on  the  same 
principle  as  in  tbe  last  case,  for  I  cause  acts  to  be  done  which 
oaturally  expose  others  to  Injury.  . .  3.  If  I  employ  as  contractor 
a  person  incompetent  or  untrustworthy,  I  may  be  liable  for  in- 
juries done  to  third  persons  by  his  carelessness  in  the  execution 
of  his  contract.  .  .  4.  The  employer  may  be  guilty  of  personal 
neglect,  connecting  itself  with  the  negligence  of  the  contractor 
in  Budi  manner  w  to  render  both  liaUe." 
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delegated  to  a  contractor  so  as  to  relieve  the  owner  in 
case  it  was  negligently  done  to  the  injury  of  uiother.' 

In  a  well  considered  case  l^  the  supreme  court  of 
Geor^  the  exceptions  to  the  rule  that  an  employer  is 
not  liable  for  the  negligence  of  an  independent  con- 
tractor or  of  his  servants  are  given  as  six  in  number,  and 
these,  briefly  stated,  are:  1.  Where  the  work  is  wrong- 
ful in  itself,  or  if  done  in  the  ordinary  manner  would  re- 
sult in  a  nuisance.  2.  Where  the  work,  according  to 
previous  knowledge  and  experience,  is  dangerous  to 
others,  however  carefully  performed;  or  the  injury  is 
caused  by  defective  construction  inherent  in  the  original 
plan  of  the  employer.  8.  Where  the  injury  results 
from  an  omission  or  wrongful  act  touching  a  duty  im- 
posed by  express  contract  upon  the  employer.  4.  Where 
the  duty  is  imposed  by  statute.  5.  Where  the  employer 
retains  the  right  to  direct  and  control  the  time  and  man- 
ner of  executing  the  work,  or  by  interfering  with  the 


•  Covington,  etc.  Bridge  Co.  v.  Steinbrodt,  61  Ohio  St.  »1S; 
BO  where  an  ezcavatioD  is  made  on  land,  Green  v.  Berge,  lOS 
Cal.  49 ;  Larson  v.  St.  R;.  Co.,  110  Mo.  231.  Contra,  Harrison 
T.  Riser,  79  Ga.  588.  See  also,  Pje  v.  Faxon,  166  Mass.  471 ; 
Wetherbee  v.  Partridge,  175  Mass.  185;  Spence  v.  Shultz,  108 
Cal.  208;  So.  O.  Ry.  Co.  t.  Morey,  Vt  Ohio  St.  S07.  So  a 
building  erected  in  violation  of  statute  ordinance  makes  the 
owner  liable  for  its  collapse,  though  put  up  by  a  contractor. 
Pitcher  v.  Lennon,  16  Misc.  609,  38  N.  Y.  S.  1007.  The  author- 
ities are  not  in  accord  as  to  just  what  are  dangerous  under- 
takings, or  such  as  are  likely  to  bring  injury  unless  carefully 
guarded  and  which  therefore  cannot  be  contracted  so  as  to  re- 
lieve the  master  of  liability.  See,  Roehm  v.  Striker,  .142  N.  Y. 
134;  Berg  v.  Parsons,  156  N.  Y.  109. 
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contractor  and  assuming  control  of  the  work,  or  of  some 
part  of  it,  so  that  the  relation  of  master  and  servant 
arises,  or  so  that  an  injury  ensues  which  is  traceable  to 
his  interference.  But  the  mere  watdiing  by  the  em- 
ployer to  see  that  the  contract  is  carried  out  as  by  em- 
ploying an  andiitect  or  superintendent,  is  not  such  con- 
trol or  interference.  6.  Where  the  employer  has  rati- 
fied or  adopted  the  unauthorized  wrong  of  the  inde- 
pendent contractor.^" 

An  independent  cwitractor  la  defined  to  be  one  who, 
exercising  an  independent  employment,  contracts  to  do 
a  piece  of  work  according  to  his  own  methods  and  with- 
out being  subject  to  the  control  of  his  employer,  except 
as  to  the  result  of  his  work.*  Where  the  master  or  em- 
ployer retains  the  right  to  control  the  execution  of  the 
work,  or  direct  the  manner  of  its  performance,  the  con- 
tractor is  not  so  far  "independent"  as  to  prevent  the 
operation  of  the  rule  of  Teapondeat  guperior  from  mak- 
ing the  employer  liable  for  the  neghgence  of  the  con- 
tractor and  his  servants.'    But  sudi  reservation  in  re- 

"  Atlanta,  etc.  R.  R.  Co.  v.  Kimberlj,  87  Ga.  161.  In 
Chicago,  etc.  Co.  v.  Myers,  168  El.  189,  is  said,  "Even  though 
the  person  who  causes  the  injury  is  a  contractor,  he  will  be  re- 
garded as  the  servant  or  agent  of  the  corporation  for  whcHU 
he  is  doing  the  work,  if  he  is  exercising  some  charter  privilege 
or  power  of  such  corporation  with  its  absent,  which  he  could  not 
have  exercised  independently  of  the  charter  of  such  corporation.*' 
See  also,  168  Pa.  St.  561;  97  Va.  681;  166  N.  Y.  805;  89 
Me.  609. 

'  Powell  V.  Construction  Co.,  88>  Tenn.  698 ;  97  la.  609. 

'  Rait  V.  N.  E.  Furniture  Co.,  66  Minn.  76 ;  Covington  v. 
Geyler,  98  Ky.  »76;  Faren  v.  Sellers,  39  La.  Ann.  1011. 
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gard  to  tbe  work  as  to  require  it  to  conform  to  the  con- 
tract, or  to  meet  the  requirements  of  an  ardiitect  or 
superintendent  of  the  employer,  does  not  negative  the 
doctrine  of  independent  ctmtractor,  or  make  the  master 
liable  for  negligence.' 

The  contract  between  the  employer  and  the  contractor, 
vbexi  in  writing,  is  for  the  court  to  construe  as  to  the  re- 
lation created  thereby;  but  if  the  contract  is  oral,  and 
its  terms  in  conflict  f  rran  the  evidence,  it  is  a  question 
for  the  jury,  under  proper  instructicms  from  the  court* 

Sec  401-64.  OF  THE  MASTER'S  DUTIES 
TO  HIS  SERVANTS  FOR  A  NEGLECT  OF 
WHICH  HE  IS  LIABLE  TO  THEM.— There  are 
certain  duties  which  the  master  owes  to  his  employees 
for  a  neglect  of  ^icii  he  will  be  liable  to  them  in  dam- 
ages for  any  injury  suffered  in  consequence  of  his  neg- 
lect. The  master  is  always  liable  to  his  servants  for  his 
own  negligence,  as  his  negligence  is  a  risk  whidi  the 
servuit  does  not  assume  as  incident  to  the  employment; 
and  the  rule  is,  that  the  servant  cannot  bind  himself, 
even  by  express  agreement,  to  free  the  master  f nmi  the 
consequence  of  the  latter's  negligence,  and  such  a  stip- 
ulation when  made  is  considered  void  as  against  public 
policy." 

■  Vincennes  Water  Sup.  Co.  v.  White,  1«4  InA  876 ;  Humptoo 
T.  Unterkircher,  OT  !&■  609;  Pioneer,  etc  Co.  v.  Hansen,  176 
111.100. 

*  Hugbbankfl  v.  Boston  InTcstment  Co.,  92  Ia>  !t67;  Go;le  ▼. 
Mo.  Car  Co.,  177  Mo.  427;  Francis  v.  Johnson,  127  la.  891. 

"Blanton  v.  Dold,  109  Mo.  64;  Giicago,  etc.  R  Co.  T. 
Maroney,  170  SI.  520;  Rhodes  v.  Vame;,  91  Me.  222. 
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The  duties  of  the  master  to  his  servant  are  said  to  be, 
in  general,  as  follows:  To  exercise  proper  and  reason- 
able care  to  afford  the  servant  a  reasonbly  safe  place  in 
which  to  carry  on  the  work;  to  exercise  the  same  dili- 
gence to  supply  him  with  reasonably  safe  and  proper 
tools  and  appUances  with  Tiluch  to  work;  and  to  select 
sufficient,  fit  and  competent  fellow-servants  to  perform 
the  work."  For  a  fulure  to  use  ordinary  care  and  dil- 
igence in  the  fulfillment  of  these  obligations  the  master 
becomes  liable  for  all  damages  arising  in  consequence 
thereof.' 

Ordinary  uid  reasonable  care  in  this  regard  is  ex- 
plained to  he  "such  care  as  a  man  of  ordinary  prudence 
would  exercise  if  he  was  making  the  provision  for  his 
own  personal  use.""    Or,  "that  degree  of  care  widcb  a 

•  Williams  v.  No.  Wis.  L.  Co.,  1*4  Wis.  888;  Boyle  v.  Union 
Fac.  R.  Co.,  £5  Utah  420;  Donellj  t.  Saa  Francisco  Bridge  Co., 
117  CaL  417;  Whitney,  etc.  Co.  v.  O'Rourke,  172  El.  177;  Ross 
V.  Walker,  130  Pa.  St.  42;  Mast  v.  Kern,  84  Ore.  247.  In  the 
last  case  it  is  said ;  "It  is  the  personal  and  absolute  duty  of  the 
master  to  exercise  reasonable  care  and  caution  to  provide  his 
servants  with  a  reasonably  safe  place  to  work,  reasonably  safe 
tools,  appliances  and  instruments  to  work  with,  reasonably  safe 
materials  to  work  upon,  suitable  and  competent  fellow  servants 
to  work  with  them,  and  to  make  needful  rules  and  regulations  for 
the  safe  conduct  of  the  work ;  and  he  cannot  delegate  tfais  duty 
to  a  servant  of  any  grade  bo  as  to  exempt  himself  from  liability 
to  a  servant  who  has  been  injured  by  its  non-performance." 

'  Greeley  t.  Poster,  82  Colo.  292 ;  Sappenfleld  v.  Main  St  etc 
R.  Co.,  91  Cal.  48 ;  Smith  v.  Fordyce,  190  Mo.  1 ;  Washington, 
etc.  R.  Co.  V.  McDade,  185  U.  S.  664;  No.  Pac  Ry.  Co.  v. 
Dixon,  194  U.  S.  888. 

'  Co(dey  on  Torts  (8d  ed.),  1104;  citing,  Harley  v.  Bqffalp 
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man  of  ordinary  prudence  in  the  same  line  of  business 
would  be  expected  to  exercise  to  secure  his  own  safety 
were  he  doing  the  work.'"  Or,  "^rfiatever  is,  according 
to  the  general,  usual  and  ordinary  course,  adopted  by 
those  in  the  same  business,  is  reastmably  safe  witiiin  the 
law."" 

Where  there  are  great  and  unusual  dangers  connected 
with  the  work,  or  latent  defects  and  dangers,  known  to 
the  master,  but  not  known  to  the  servant,  it  becomes  the 
special  duty  of  the  master  to  take  such  precautions  as 
will  meet  the  danger,  so  far  as  practical  appHances  will 
permit,  and  also  to  warn  the  servant  of  tiie  secret 
defects.' 


etc.  Co.,  142  N.  Y.  SI ;  Last  ChaDce,  etc  Co.  t.  Ames,  23  Colo. 
167. 

•  Westinghouse,  etc.  Co.  v.  Heiolich,  127  Fed.  92. 

"  Kehler  t.  Schwenk,  144  Pa.  St.  348, 13  L.  R.  A.  874.  To 
the  same  effect  see,  BenaoD  v.  R.  R.  Co.,  23  R.  1. 147 ;  Tompkins 
V.  Marine  Engine  Co.,  70  N.  J.  L.  330. 

»  Ribich  V.  Lake  Sup.  Smelting  Co.,  123  Mich.  101 ;  Gisson  t. 
Schwabacher,  99  Cal.  419 ;  Evans  L.  Co.  v.  Cranford,  67  Neb. 
15S;  Yess  t.  Chi.  Brass  Co.,  124  Wis.  406;  M;han  t.  Electric, 
etc.  Co.,  41  La.  Ann.  966;  Mather  v.  Rillston,  156  U.  S.  391. 
In  the  last  case  the  Federal  Supreme  Court  says :  "We  think  it 
may  be  laid  down  as  a  legal  principle  that  in  all  occupations  that 
are  attended  with  great  and  unusual  danger  there  must  be  used 
all  appliances  readily  obtainable  known  to  science  for  the  pre- 
vention of  accidents,  and  that  neglect  to  provide  such  readily 
attainable  appliances  will  be  regarded  as  proof  of  culpable  neg- 
ligence. If  an  occupation  attended  with  danger  can  be  prose- 
cuted by  proper  precautions  without  fatal  results,  anch  precau- 
tions must  be  taken  by  the  promoters  of  the  pursuit  or  employers 
of  laborers  thereon.  .  ,  So,  too,  if  persons  engaged  in  dangerous 
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Sec.  401-65.  SAME  SUBJECT  —  MASTER'S 
DUTY  TO  PROVIDE  SAFE  PLACE.— We  have 
seen  tiiat  it  ia  <me  of  the  master's  duties  to  his  servants 
to  provide  a  reasonably  safe  place,  and  this  obhgates  the 
master  to  see  to  it  that  there  are  no  dangerous  or  unsafe 
buildings  or  machinery,  or  secret  perils  upon  his  prem- 
ises, whi<^  are,  or  ou^t  to  be  known  to  him,  but  con- 
cerning whidi  the  servuit  is  in  ignorance.  "The  gen- 
eral rule  is,  that  while  the  owner  of  real  estate  is  not 
bound  to  provide  safeguards  for  wnmgdoers,  he  is 
bound  to  take  care  that  those  who  come  upon  his  prem- 
ises by  his  express  or  implied  invitation  be  protected 
against  injury  resulting  from  the  unsafe  condition  of 
the  premises,  or  from  other  perils,  the  existence  of 
which  the  invited  party  had  no  reason  to  look  for. .  .The 
invitation  to  come  upon  dangerous  premises  without  ap- 
prising him  of  the  danger  is  just  as  culpable,  and  an  in- 
jury resulting  from  it  is  just  as  deserving  of  o(»npensa- 
tion  in  the  case  of  a  servant  as  in  any  other  case  .  .  . 
Whether  invited  upon  his  premises  by  the  ctmtract  of 
service,  or  by  the  calls  of  business,  or  by  direct  request, 
is  inunateriaL  The  party  extending  the  invitation  owes 
a  duty  to  the  party  accepting  it  to  see  that  at  least  or- 
dinary care  and  prudence  is  exercised  to  protect  him 
against  dangers  not  within  his  knowledge,  and  not  open 


occupations  are  not  informed  of  the  accompanying  dangers  b; 
tlie  promoters  thereof,  or  by  the  employers  of  laborers  thereon, 
and  such  laborers  remain  in  ignorance  of  the  dangers  and  suffer 
in  conflcguence,  the  employers  will  also  be  chargeable  for  the 
injuries  sustained." 


Digit  zed  by  Google 


S44  THE  LAW  OF  TOKTS. 

to  observation.  .  .  Negligence  does  not  consist  in  not 
putting  one's  building  or  machineiy  in  the  safest  pos- 
sible condition,  or  in  not  conducting  one's  business  in  the 
safest  way;  but  there  is  negligence  in  not  exercising 
ordinary  care  that  the  buildings  and  madiinery,  sudi  as 
they  are,  shall  not  cause  injury,  and  that  liie  business, 
as  conducted,  shall  not  inflict  damage  upon  those  who 
themselves  are  guilty  of  no  neglect  of  prudence."* 

If  the  employee  is  acquainted  with  the  hazard  wia<ii 
he  incurs  from  working  about  madiinery,  and  subse- 
quently is  injured  by  the  same,  he  cannot  hold  the 
master  liable,  as  it  is  said:  "Every  muiufacturer  has  a 
right  to  choose  the  machinery  to  be  used  in  his  business, 
and  to  control  that  business  in  the  manner  most  agree- 
able to  himself,  provided  he  does  not  thereby  violate  the 
law  of  the  land.  He  may  select  his  appliances,  and  run 
his  mill  with  old  or  new  machinery,  just  as  he  nuiy  ride 
in  an  old  or  new  carriage,  navigate  an  old  or  new  vessd, 
occupy  an  old  or  new  house,  as  he  pleases.  The  employee 
having  knowledge  of  the  circumstances  on  entering  his 
service  for  the  stipulated  reward,  camiot  complain  of  the 
peculiar  taste  and  habits  of  his  employer,  nor  sue  him 
for  dunages  sustained  in  and  resulting  from  that  pe- 
culiar service."'  In  the  providing  of  a  reasonably  safe 
place  for  the  servant  to  carry  on  the  work,  the  master  is 
under  obligatioD  to  keep  tiie  same  safe,  except  as  danger 

'Cboley  on  Torts  (2d  ed.)>  618,  651;  dting,  Marshall  t. 
Stewart,  8S  Eng.  L.  &.  Eq.  1 ;  Coughtry  v.  Globe  Woolen  Co.,  66 
N.  Y.  1«4 ;  WaWi  t.  Peet  Valve  Co.,  110  Mass.  23 ;  No.  C3ucago, 
etc.  Co.  V.  Johnson,  114  HI.  67. 

■  Hajden  ▼.  SmithviUe  Mfg.  Co.,  «9  Conn.  548,  658. 
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may  arise  from  the  very  work  the  servant  is  doing,  or 
by  his  mamier  of  doing  it.*  Inspections  and  tests  should 
be  made  in  order  to  determine,  f  rcsn  time  to  time,  what 
repairs  are  needed.'  It  is  said  the  rule  of  safe  place 
does  not  apply  where  the  servant  himself  prepares  the 
place  in  which  he  is  to  work,  or  without  necessity  goes 
uninvited  where  his  duties  do  not  call  him,  out  of  cur- 
iosity or  for  some  purpose  of  his  own  and  is  thereby 
injured.' 

The  authorities  ue  divided  as  to  whether  the  master 
owes  a  servant  newly  employed  the  duty  of  inspecting 
the  work  previously  done  by  other  servants  in  order  to 
discover  unsafe  ccmditions  resulting  from  their  negli- 
gence, or  whether  it  is  one  of  the  risks  which  the  servant 
assumes.  In  some  states  it  is  said  the  risk  is  assumed 
by  the  new  servant  and  the  master  owes  no  duty  in  this 
regard.^   In  others  it  is  held  that  as  part  of  due  diligence 


*  Chesson  v.  Rooer  L.  Co.,  118  N.  C.  69 ;  Morisa  Bros.  v. 
Bowers,  105  Tenn.  59;  Na.  Syrup  Co.  t.  Carlson,  155  HI.  210; 
RusaeU  v.  Pac.  Can.  Co.,  116  Cal.  537. 

"  Smith  T.  Erie  R.  Co.,  67  N.  J.  L.  636,  59  L.  R.  A.  808, 178 
lU.  177. 

"  Thayer  v.  Smoky  Hollow  Coal  Co.,  181  la.  ISl ;  Berpn  r. 
So.,  etc.  Co.,  70  Conn.  54.  Nor  where  he  is  sent  to  make  repairs 
or  to  woik  on  the  premises  of  a  third  person  Roche  y.  Llewellyn, 
140  Cal.  563,  70  Conn.  578.  See  also,  Kennedy  v.  Chase,  119 
Cal.  687 ;  Knox  t.  Coal  Co.,  90  Tenn.  646. 

*  O'Connor  v.  Rich,  164  Mass.  560 ;  Lambert  v.  Missisquoi 
Pulp  Co.,  72  Vt  278.  In  the  last  case  the  master  was  held  not 
to  be  responsible  to  a  carpenter  who  was  injured  by  tbe  fall  of  a 
defective  sta^ng  built  by  other  carpenters  of  plaintiff  before 
his  employmenL 
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in  furnishing  a  safe  place  to  work  the  master  must  aft- 
certain  and  guard  the  new  serruit  against  all  defects 
in  the  work  done  not  obvious  to  him  on  assuming  the 
employment." 

Where  young  and  inexperienced  servants  are  em- 
ployed, the  master  becomes  diargeable  with  the  further 
duty  of  warning  and  instructing  them  against  the  perils 
of  the  service,  which  would  not  be  necessary  in  case  of 
adult  or  experienced  servants  on  account  of  the  obvious 
nature  of  the  dangers  to  such  mature  persons.  "It  is  the 
general  rule,  that  when  a  contract  of  employment  is 
made  with  a  minor,  he  assumes  the  ordinary  hazards  of 
such  employment  in  the  same  manner  as  an  adult  as- 
sumes them.  But  the  rule  is  modified  in  cases  of  young 
persons  of  inexperience  and  immature  judgment,  who 
are  not  capable  of  fully  understanding  and  appreciating 
the  perils  to  which  they  are  exposed.  They  are  entitled 
to  recover  for  injuries  whidi  result  from  such  perils, 
unless  they  have  been  instructed  how  to  avoid  them."* 
The  principle  of  the  duty  to  instruct  an  inexperienced 
man  in  the  work  may  also  apply  to  other  than  minors.^'* 

The  fact  that  the  master  has  ordered  the  servant  to 
undertake  a  particularly  dangerous  work,  or  to  work  in 

«  Simone  t.  Kirk,  178  N.  Y.  7 ;  Thomas  v.  Ross,  76  Fed.  SSft. 

•  Chicago,  etc.  Co.  t.  Reineiger,  1*0  III.  384.  See  also,  O'Con- 
nor V.  Golden  Gat  Co.,  136  Cal.  637 ;  Hinckly  v.  Horazdowsky, 
183  m.  8S9;  Rolling  Mil]  Co.  t.  Corrigan,  46  Ohio  St.  28S; 
Noden  v.  Verlenden  Bros.,  «11  Pa.  St.  1S6;  Hill  v.  Gust,  55 
Ind.  46;  118  Mass.  396;  102  Mass.  673. 

>»  Chicago,  eta  R.  Co.  v.  Bayfield,  37  M[ch.  206;  Brennan  v. 
Gordon,  118  N.  Y.  489;  Smith  t.  Cbal  Co.,  186  Pa.  St.  28. 
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an  exceptionally  dangerous  place  may  also  be  considered 
in  fixing  the  responsilrility  for  an  injury  received  while 
the  servant  is  doing  such  work.  The  liability  of  the 
master  in  such  cases  arises  from  the  fact  that  he  imiy 
be  presumed  negligent  for  not  warning  the  servant  of 
the  extra  danger,  which  was  known,  or  ought  to  have 
been  known  to  the  master,  and  not  equally  known  to  the 
servant.  In  a  case  where  an  employee  was  injured  by 
Uie  falling  of  a  hoisting  apparatus,  it  was  held  that  the 
liability  of  the  master  depended  on  the  existence  of 
three  facts:  1.  The  defective  and  unsafe  condition  of 
tiie  apparatus  and  that  the  injury  proceeded  therefrtMn. 
2.  That  defendant  knew  or  ought  to  Iiave  known  of  the 
defect.  8.  That  plaintiff  did  not  know  of  it  and  had 
not  equal  means  of  knowledge.^ 

'  Cole  T.  diicago,  etc.  R.  Co.,  71  Wis.  114 ;  Malone  v.  Hawley, 
46  Cal.  409 ;  Perry  v.  Manh,  26  Ala.  669 ;  Turner  v.  So.  Pac. 
Co.,  148  CaL  680;  Reed  v.  Stockmeyer,  74  Fed.  186.  In  the 
last  case  it  is  stated :  "If  the  servant  be  of  mature  years,  and  of 
ordinary  intelligence  and  experience,  he  is  presumed  to  know  and 
comprehend  obvious  dangers.  In  such  case  the  master  is  not 
liable  for  an  injury  happening  to  the  servant  in  tlie  performance 
of  dangerous  work  without  the  scope  of  his  engagement  for  serv- 
ice, merely  because  he  has  been  directed  by  the  master  to  per- 
form such  work.  If  the  servant  is  possessed  of  knowledge  and 
experience  sufficient  to  comprehend  the  danger,  and  without  ob- 
jection undertakes  the  service,  the  master  is  not  liable  for  injury 
received  by  the  servant  in  such  new  and  more  dangerous  employ- 
ment. The  liability  upon  the  master  in  cases  of  injury  to  the 
servant  received  in  a  dangerous  employment  outside  of  that  for 
which  he  had  ^gaged  arises,  therefore,  not  from  the  direction 
of  the  master  to-the  servant  to  depart  from  the  one  service  and 
engage  in  the  other  and  more  dangerous  work,  but  from  failure 
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Sec.  401-66.  SAME  SUBJECT— MASTER'S 
DUTY  TO  PROVIDE  SUITABLE  AND  SAFE 

MACHINERY,  TOOLS.  ETC.— Akm  to  the  duty  of 
the  master  as  to  furnishing  a  safe  place,  is  his  duty  to 
provide  tools,  madunery  and  appliances  reasonably  safe 
for  the  purposes  intended  in  the  execution  of  his  work. 
This  duty  of  the  master  is  fulfilled  when  he  uses  "ordi- 
nary care  and  diligence  to  provide  such  sound  and  suf- 
ficient appliances  or  instrumentalities  as  are  reasonably 
calculated  to  insure  the  safety  of  the  servant  in  perform- 
ing the  service,  to  discover  and  repair  any  defects 
therein,  and  to  provide  a  reasonably  safe  place  in  which 
to  perform  the  service;  and  if  he  fails  in  either  of  these 
respects,  and  injury  result  to  the  servant  because  of  audi 
failure,  liie  employer  will  be  liable."*  The  duty  is  not 
that  of  an  insurer  to  protect  the  servant  frtnn  danger  at 
all  hazards  and  be  responsible  for  all  injuries,  but  simply 
to  use  ordinary  or  reasonable  care  that  the  tools  and  ap- 
pliances are  reasonably  fit  for  the  purposes  to  which  they 
are  intended  to  be  applied.'    This  duty,  to  this  extent, 

to  give  proper  warning  of  the  attendant  danger  in  cases  where 
the  danger  is  not  obvious,  or  where  the  servant  is  of  immahire 
years,  or  unable  to  comprehend  the  danger."  See  also.  No.  Ohio 
H.  Co.  V,  Rigby,  69  Ohio  St.  l&i;  McKionoii  v.  Riter-Conley 
Mfg.  Co.,  186  Mass.  1S5;  Mast  v.  Eem,  S4  Ore.  247;  Cobb 
Co.  V.  Knudson,  807  lU.  458;  Van  Duzen  Gas,  etc  Co.  v. 
Schelies,  61  Ohio  St.  898 ;  TlLomp.  on  Neg.  Sees.  8873  to  S98S. 

'  Thomp.  on  Neg.  Sec  S9S7,  dting,  lEll  v.  So.  Pac  Co.,  83 
Utah  94.  See  also,  Mullin  v.  Cal.  Horseshoe  Co.,  106  Cal.  77 ; 
Noble  V.  Bessemer  S,  S.  Co.,  187  Mich.  183;  MeUott  v.  Louis- 
ville, etc.  R.  Co.,  101  Ky.  818. 

'  Gulf,  etc.  R.  Co.  V.  Beall,  48  S.  W.  Rep.  606;  8  N.  Dak. 
184. 
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cannot  be  delegated  or  assigned  to  another  so  as  to  ex- 
onerate the  master  for  its  non-performance.*  For  de- 
fects in  tools  and  appliances  unknown  to  the  master,  he 
is  not  responsible,  provided  they  have  been  obtained 
from  a  reputable  manufacturer,  and  hare  been  inspected 
and  set  up  with  reasonable  care  on  the  part  of  the 
master."  The  master's  duty  to  use  care  in  this  instance, 
as  well  as  in  other  cases,  is  to  use  such  care  as  is  propor- 
ti(»ied  to  the  danger  to  be  avoided;  that  is,  the  greater 
the  danger,  the  greater  the  degree  of  care  that  must  be 
exercised  to  avoid  injury  to  the  servant.' 

In  Westinghouse  Electrical  Mfg.  Co.  r.  Heimlich,^ 
where  an  injury  was  sustained  by  a  defect  in  a  derrick 
chain  causing  it  to  break,  the  court  said:  "The  master 
is  not  a  guarantor  of  the  safety  of  machinery  or  imple- 
ments furnished  his  employes,  and  is  only  bound  to  use 
ordinary  care,  diligence  and  ddll  for  the  purpose  of  pro- 
tecting them,  and  it  is  not  negligence  to  use  and  employ 
such  machinery  or  implements  as  the  experience  of  trade 
and  manufacture  sanction  as  reasonably  safe.  .  .  In  the 


*  Hines  Lumber  Co.  v.  Ligas,  172  JH  SIS;  Int  R.  Ce>.  t. 
Keman,  78  Tex.  294. 

»  Reynolds  v.  Merchanta  Woolen  Co.,  168  Mmb.  501 ;  Doyle 
▼.  Wliite,  9  App.  Div.  (N.  Y.)  621.  In  some  cases  tocds  and 
appliances  which  are  in  common  or  general  use,  ma;  be  used 
by  the  master,  and  he  is  not  liable  for  defects  therein.  Shadf ord 
V.  Aim  Arbor  St  Rj.  Co.,  Ill  Mich.  890;  118  IlL  41. 

•  Int  R.  Cb.  T.  Doyle,  49  Tex.  190 ;  Frid  v.  Gtizena  B.  Co., 
lis  Mo.  SOS ;  Lavnmce  v.  Hagemeyer,  93  Ky.  591. 

^  127  Fed.  92.  See  also,  Carlson  v.  l^oeniz  Bridge  Co.,  182 
N.  Y.  273 ;  Finnerty  v.  Bumham,  205  Pa.  St.  806. 
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selection  of  madiinery,  tools  or  material  the  master  is 
responsible  to  his  servants  for  only  ordinary  care;  that 
degree  of  care  which  a  man  of  ordinary  prudence  in  the 
same  line  of  business  would  be  expected  to  exercise  to 
secure  his  own  safety  were  he  doing  the  work. .  .Ordi- 
nary care  does  not  require  sudi  tests  as  are  appropriate 
only  to  the  process  of  manufacture.  Nor  does  it  require 
that  the  article  shall  be  taken  to  pieces  or  subjected  to 
any  other  test  which  is  not  shown  to  be  practically  effi- 
cient and  in  ordinary  use  by  careful  users. .  .A  pur- 
chaser of  such  an  article  from  a  reputable  manufacturer, 
with  representations  as  to  its  tested  strength  and  quality 
of  material,  is  not  responsible  for  hidden  defects,  which 
cannot  be  discovered  by  careful  external  examination." 
And,  in  general,  it  may  be  said  that  the  master  is  not 
bound  to  furnish  the  safest  and  best  machinery,  but  only 
such  as  in  general  or  common  use.^ 

It  is  also  the  duty  of  the  master  to  use  ordinary  care 
to  keep  the  tools  and  appliances  furnished  the  servant 
in  a  reasonable  state  of  repair,  «id  to  do  this  may  re- 
quire periodic  inspection.^  But  where  the  injury  results 
from  the  failure  of  the  servant  to  make  such  ordinary 
repairs  as  are  entrusted  to  him  to  make  in  the  use  and 
operation  of  the  ma^^ine,  and  for  which   repairs  tbe 

"  Chi.,  etc.  Ry.  Co.  v.  Smith,  18  III  App.  119;  Louisville,  etc 
R.  Co.  V.  Ott,  84  Ind.  50;  Hickey  v.  Taffe,  lOB  N.  V.  «6. 

"  Strauss  v.  Haberman  Mfg  Co.,  23  App.  Div.  (N.  Y.)  1 ; 
Houston  T.  Brush,  66  Vt'sSl;  N.  Y.,  etc  Co.  v.  Rogers,  11 
Colo.  6 ;  Nichols  v.  Crystal  Plate  Glass  Co.,  126  Mo.  55 ;  MdDon- 
ald  V.  R.  Co.,  108  Mich.  7. 
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master  has  furnished  the  necessary  supplies  and  tools, 
the  master  is  not  liable."' 

In  addition  to  many  state  statutes  making  it  expressly 
obligatory,  it  is  the  doty  of  the  master  to  cover,  fence  or 
guard  dangerous  machinery  or  dangerous  places  in  tlie 
premises  where  his  employees  are  required  to  work,  pro- 
vided this  can  be  done  consistently  with  a  reasonably 
proper  and  effectual  operation  of  such  machinery  in  the 
conduct  of  the  particular  business,  and  where  it  is  not 

"  Conway  v.  Chi.,  etc.  R.  Co.,  103  la.  S73;  Qmgley  r.  Lever- 
ing,  167  N.  Y.  S8;  Cregan  v.  Maraton,  126  N.  Y.  568;  Eiche- 
ler  V.  Hanggi,  40  Mina.  263;  Jaques  v.  Great  Falls  Mfg.  Co., 
66  N.  H.  482.  In  the  last  case  the  court  said:  "In  many  kinds 
of  seirice  the  care  and  keeping  of  tools  and  machinery  in  a  con- 
dition of  safety  require  merely  the  attention  and  repairs  oc- 
casioned by  ordinary  use  and  wear,  and  are  properly  a  part  of 
the  regular  business  of  the  servant  engaged  in  the  use  of  such 
tools  and  machinery.  In  such  cases  the  duty  of  the  employer 
is  performed  by  furnishing  safe  tools  and  machinery  and  the 
means  of  making  needed  repairs,  and  the  duty  of  making  repairs 
may  be  entrusted  to  servants,  and  any  neglect  in  the  performance 
of  this  service  is  the  negligence  of  a  servant.  But  in  cases  where 
skill  and  practical  knowledge  are  required  in  keeping  machinery 
in  a  reasonable  condition  of  safety,  beyond  what  is  needed  in 
operating  it,  it  is  the  duty  of  the  employer  to  supply  the  neces- 
sary intelligence,  skill,  and  experience  in  the  care  and  inspection 
of  the  machinery  to  protect  the  servant  from  injury ;  and  for  any 
failure  to  exercise  proper  care  and  Bkill  the  employer  is  account- 
able.** Where  the  servant  violates  positive  instructions  in  the 
use  of  a  machine  or  appliance,  or  use  as  a  defective  one  where 
a  sound  one  has  been  provided,  he  cannot  recover  for  his  own 
wrong  in  such  cases.  Card  v.  Wilkins,  61  N.  J.  L.  296;  Kauff- 
man  v.  Maier,  94  CaL  269 ;  Towne  v.  U.  Elec.,  ettc.  Co.,  146  Cal. 
766 ;  Bolton  v.  6a.  Fac.  Ry.  Co.,  8S  Ga.  669. 
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practical  to  fence  or  guard  the  machinery,  to  warn  em- 
ployees, and  espedaUy  those  who  from  lack  of  age  or 
experience  do  not  appreciate  the  danger,  of  the  risks 
incurred  by  such  unguarded  machinery.'  The  duty  of 
the  master  also  extends  to  the  furnishing  of  reasonably 
safe  and  suitable  materials,  animals,  where  these  are  em- 
ployed, and  competent  and  sufficient  fellow-servants 
for  the  performance  of  the  work  with  safety.' 
The  duty  to  provide  suitable  fellow-servants,  and  a  suf- 
ficient number  of  them  to  do  the  work  safely  is  the  same 
as  that  requiring  the  furnishing  of  safe  tools  and  ap- 
pliances, and  the  care  to  be  observed  is  likewise  propor- 
tionate to  the  danger  that  would  result  from  the  employ- 
ment of  incompetent  or  unskillful  employees.*  This 
duty  cannot  be  avoided  by  assignment,  nor  excused  by 
ignorance.*  So  a  servant  originally  competent,  having 
become  incompetent  for  any  reason,  wiU  make  his  masta- 
liable  for  his  acts  injurious  to  other  servants,  where  the 


^  Thomp.  on  Neg.  Sees.  4017,  et.  seq.,  citing.  Levy  v.  Clark, 
90  Md.  146 ;  Turner  y.  Goldsboro  L.  Co.,  119  N.  0.  887 ;  Myers 
T.  L.  Co.  1«9  N.  C.  26«;  Tajlor  v.  Peking,  164  HI.  831,  and 
others;  159  Ind.  149. 

'  Neren  v.  Sears,  156  Mass.  803 ;  Currelli  T.  Joduon,  77  Conn. 
116;  Leigh  t.  Omaha  St.  Ey.  Co.,  86  Neb.  131;  Wysocki  t. 
Wis.,  etc.  Co.,  lai  Wis.  96;  HI-  C.  R.  Co.  v.  Langan,  116  Ky. 
S18 ;  Haviland  t.  R.  R.  Co..  172  Mo.  106;  World  v.  Ga.  R.  Co., 
99  Ga.  S8S. 

'  Cooley  on  Torts,  660,  citing,  HutchinBon  v.  Ry.  Co.,  6  Exch. 
843;  U.  S.,  etc  Co.  v.  WHder,  116  HI.  100;  Western  Stone  Co. 
T.  Whalen,  161  Dl.  472;  Mich  Cent.  R.  Co.  t.  Dolan,  88  Midi. 
510. 

'  Fay  T.  Minn.,  etc.  Co.,  80  Minn.  S81 ;  4X  Ala.  672. 
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master  knew,,  or  ou^t  to  have  known  of  his  subsequent 
unfitness.'* 

Where  the  business  is  of  such  a  nature  as  to  require 
supervision  and  regulation  by  reason  of  its  (implicated 
or  dangerous  nature,  it  becomes  the  duty  of  the  master 
to  make  such  reasonable  rules  and  regulations  for  the 
government  of  the  men  and  the  conduct  of  the  business 
as  is  reasonable  under  the  drcumstances,  and  calculated 
to  insure  the  safety  of  the  employees.  In  a  leading  case 
H  is  said:  "The  individual  who  employs  two  laborers 
to  dig  a  ditch  is  not  required  to  stand  over  them  to  give 
warning,  or  to  prevent  one  from  throwing  earth  upon 
another.  Neither  is  he  required  to  employ  a  watchman 
to  give  warning  to  the  other  when  the  one  is  about  to 
throw  a  shovelful  of  earth  into  or  out  of  the  trench. 
There  is  no  occasion  for  sudi  a  precaution,  not  because 
the  rule  of  law  is  different,  but  because  ordinary  care 
does  not  demand  it  in  such  a  case.  As  the  number  of 
servants  is  enlarged  and  the  work  extended,  the  prob- 
ability of  injury  of  one  by  the  other  is  increased.  When 
the  nature  of  the  work  reasonably  donands  rules  or  pre- 
cautions, the  master's  duty  arises.  The  master's  duty  is 
performed  1^  the  adoption  of  a  reasonably  suitable 
method.  If  ordinary  care  requires  that  a  warning  of 
dangers  arising  from  the  work  should  {nan  time  to  time 
be  given  to  his  servants  as  the  work  progresses,  it  is  the 
master's  duty  to  provide  for  such  a  warning.    Having 

"  Mich.  Cent  R.  Co.  t.  Gflbert,  46  Mich.  176;  Lyberg  v.  No. 
Pac.  R.  Co.,  89  Minn.  16;  Wust  v.  Bri«  City  Iron  Wks.,  149 
Pa.  St.  26S. 


Digit  zed  by  Google 


8S4  THE  LAW  OF  TORTS. 

made  provision  for  the  warning  by  entrusting  the  duty 
to  a  competent  person,  he  is  not  hable  for  the  negligence 
of  the  person  entrusted  with  the  duty."'  But  other 
cases  hold  that  the  negligence  of  the  person  entrusted 
with  this  duty,  is  not  the  negligence  of  a  fellow-servant, 
and  that  the  master  would  be  liable  if  he  neglected  to 
perf onn  it.' 

While  it  is  the  duty  of  the  master  to  repur  any  de- 
fective machinery,  or  remove  any  known  risk  or  peril 
which  has  arisen  in  the  employment,  and  which  is  not  an 
incident  to  the  work  assumed  by  the  servant,  yet,  if  the 
servant  also  knows  of  the  defect  or  danger  and  continues 
to  work  without  protest,  he  is  held  to  assume  the  new 
risk  also.  But  in  such  a  case,  if  the  master  promises  to 
repair  the  defective  appliance  or  remove  the  danger,  the 
servant  in  reliance  upon  this  promise  may  continue  in 
the  employment  for  a  reastHiable  time  at  the  master's 
risk.^  What  would  be  a  reasonable  time  in  such  cases 
is  a  question  of  fact  for  flje  jury,  and  to  be  determined 
according  to  the  facts  and  circumstances  of  the  par- 
ticular case,  varying  from  a  few  days  to  a  much  longer 
time.*    Where  the  danger  is  obvious,  or   such  that  a 


*>  McLaine  t.  Head,  etc.  Co.,  71  N.  H.  294!,  68  L.  R.  A.  46!!. 

^  Belleville  Stone  Co.  v.  Mooney,  61  N.  J.  L.  863 ;  Western 
Elec.  Co.  V.  Haoselman,  1S6  Fed.  564;  Sroufe  v.  Moran  Bros. 
Co.,  88  Wash.  881. 

^  McFarlan  Carriage  Co.  v.  Potter,  153  Ind.  107 ;  Erdnum  v. 
HI.  Steel  Co.,  95  Wis.  6 ;  Rothenberger  t.  N.  W.  Consol.  Milling 
Co.,  67  Minn.  461 ;  Anderson  v.  Seropian,  147  Cal.  201. 

'  Smith  V.  Backus  L.  Co.,  64  Minn.  447  i  Gunning  System  v. 
Lapointe  212  III.  874;  Stephenson  v.  Duncan,  73  Wis.  404. 
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pnideat  man  would  not  incur  it,  the  servant  will  not  be 
protected  if  he  continues  to  use  the  appliance  relying 
upon  the  master's  promise  to  repair.*"  In  Gunning 
System  v.  Lapointc,*  it  is  said:  "From  a  careful  re- 
view of  the  authorities,  we  are  disposed  to  the  view  that 
where  the  servant  finds  that  the  machinery  with  which  he 
is  to  work  is  out  of  repair  and  dangerous  to  work  with, 
or  that  the  place  in  which  he  is  to  work  is  dangerous,  he 
may  ccnnplain  to  the  master  and  exact  from  him  a  prom- 
ise to  repair,  and  if  the  defect  is  not  sudi  as  to  so  en- 
danger the  person  that  a  reasonably  prudent  man  would 
not  continue  to  work  with  the  madiinery  or  in  the  place 
assigned,  the  servant  may  continue  the  work  under  the 
prcHuise  to  repair,  without  being  held,  as  a  matter  of  law, 
to  have  assumed  ihe  risk.  If  the  promise  is  to  repair  by 
a  fixed  time,  then  after  the  expiration  of  the  time  fixed 
t^e  servant  assumes  the  risk  of  the  defects  complained 
of.  If  the  promise  to  repair  is  without  fixing  the  time 
within  which  the  repairs  shall  be  made,  the  servant  may 
continue  the  work  for  a  reasonable  time,  taking  the 
character  of  the  defect  in  consideration,  within  which  the 
repairs  could  or  ought  to  be  made,  and  at  and  after  the 
expiration  of  sudi  reasonable  time  within  which  to  make 
the  repairs,  if  they  are  not  made  and  if  the  defects  are 
open  and  known  to  the  servant  and  no  new  promise  to 
repair  is  made  and  the  servant  contitiues  the  work,  he 
assumes  the  risks  inddent  to  the  defects,  of  which  he 
complained." 

"  Virginia,  etc.  Co.  v.  Harris,  108  Va.  708;  Meador  v.  Ry. 
Co.,  188  Ind.  890 ;  Slg  111.  274. 

'  GunniDg  System  v.  Lapointe,  212  ID.  274,  280. 
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When  a  suit  has  been  brou^t  against  the  master  hy 
a  servant  to  recover  for  negligence  on  the_  part  of  the 
master  as  to  any  of  the  duties  we  have  been  discussing, 
the  burden  of  proof  is  upon  the  servant  to  dxm  that  the 
injury  resulted  from  sudhi  negUgenoe,  and  that  the 
negligence  was  the  proximate  cause  of  the  injury.* 

*  Montgomer;  Coal  Co.  ▼.  Bamog^,  218  HL  SS7 ;  Welsh  t. 
Comdl,  168  N.  Y.  508;  Frngree  t.  Lajlaad,  185  Mass.  398; 
Sack  T.  Dolese,  187  HI.  129 ;  Kansaa  Cit;  R.  R.  Co.  t.  Ryan,  SS 
Kan.  637-  The  Berrant  must  himself  be  free  from  contributory 
negUgaice,  a  subject  to  be  discussed  in  a  succeeding  chapter. 
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CHAPTER  IV. 

REDREW  FOR  NEGUGENCE— CONTRIBUTORY  NEG- 
LIGENCE, ETC. 

Sec.  401-67.  OF  THE  GENERAL  PRINCI- 
PLES GOVERNING  REDRESS  FOR  NEGLI- 
GENCE.— As  redress  for  negligence  is  based  upon  the 
failure  to  perform  some  duty  imposed  by  sodely  upon 
the  individual  or  group  under  the  circumstances  of  the 
case,  in  an  action  for  the  purpose  of  securing  redress 
certain  facts  must  be  charged  and  shown  to  exist  in  order 
that  a  recovery  may  be  had.  These  requisites  are  stated 
as  follows  by  Judge  Cooley:  "1.  The  first  requisite  in 
establishing  negligence  is  to  show  the  existence  of  the 
duty  which  it  is  supposed  has  not  been  performed. 
There  can  be  no  negligence  unless  there  is  a  duty  whidi 
has  been  violated.  2.  The  duty  being  pointed  out,  the 
failure  to  observe  it  is  to  be  shown;  in  other  words,  the 
existence  of  negligence.  This  is  an  aflSrmative  fact;  the 
presumption  always  being,  until  the  contrary  appears, 
that  every  man  will  perform  his  duty."* 

^  Cooley  on  Torta,  791,  794,  citing,  Martin  v.  Raflway  Co., 
65  Ark.  510;  Smith  v.  Oark  Hardware  Co.,  100  Ga.  168;  Balti- 
more, etc.  Ry.  Co.  v.  Cox,  66  Ohio  St.  276;  W.  Va.,  etc  Ry.  Co. 
V.  State,  96  Md.  65S;  Hughes  v.  Boston,  etc.  R.  Co.,  71  N.  H. 
879;  Fans  v.  Hoberg,  134  Ind.  269.  In  the  last  case  it  is  said: 
"In  every  case  involving  actionable  negligence,  there  are  neces- 
sarily three  elementa  necessary  to  its  existence.  1.  The  exist' 
ence  of  a  duty  on  the  part  of  the  defendant  to  protect  the  plain- 
tiff from  the  injury  of  which  he  complains.  2.  A  failure  by  the 
867 
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It  is  said  by  the  same  author  that  "in  every  instance 
the  aHnplaining  party  must  point  out  how  the  duty 
arose  which  is  supposed  to  hare  been  neglected.  And 
this  is  the  real  reason  why  one  cannot  complun  of  an 
injury  to  whidi  his  own  negligence  has  contributed. 
When  it  appears  that  but  for  his  own  fault  the  injury 
would  not  have  occurred,  it  also  appears  that  the  duty 
to  protect  him  did  not  rest  upon  others;  for  no  one  is 
under  obligation  to  protect  another  against  the  conse- 
quences of  his  own  misconduct  or  neglect."*  It  is  also 
to  be  observed  that  mere  allegations  of  duty  amount  to 
nothing.  The  duty  is  only  shown  when  the  pleading 
sets  forth  the  facts  and  circumstances  which  disclose  the 
existence  of  the  duty  alleged.' 

Sec.  401-68.  SAME  SUBJECT— OF  THE  DOC- 
TRINE Bes  Ipta  Loquitur. — ^While  it  is  true,  as 
stated  in  the  previous  paragraph,  tiiat  in  every  case  the 
failure  to  observe  the  duty  complained  of  must  be  shown 
by  the  plaintTif  as  an  afiirmative  fact,  it  is  also  true  that 
in  some  cases  the  amoimt  of  evidence  or  declaratory 
statement  necessary  to  overcome  the  presumption  that 
the  defendant  has  performed  his  duty  in  the  particular 
case  is  very  sli^t,  imd  frequently  the  facts  and  dr- 


defendant  to  perfonn  that  doty.  8.  An  injury  to  the  plaintiff 
from  such  failure  of  def^idant.  When  these  elements  are  bitni^t 
together,  they  unitedly  constitute  actionaUe  ne^gence.  TTie 
absence  of  any  one  of  these  dements  renders  a  ctnnplaint  bad  or 
the  evidence  insufficient."  See  also,  Erie  K.  Co.  v,  MeCormick, 
69  Ohio  St.  46. 

*  Cooley  on  Torts,  798,  794. 

*  So.  Lid.  Ry.  Co.  v.  Fine,  163  Ind.  617. 
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cumstances  of  the  injuiy  itself  will  afford  sufficient 
prima  fade  evidence  of  negligence  to  cast  the  burden  of 
ex(merating  himself  from  blame  upon  tiie  defendant." 
This  class  of  cases,  in  vdiich  the  presumption  of  having 
performed  a  dut^  is  orercome  by  the  redtal  of  the  facts 
themselves,  foim  what  is  known  as  the  rule  or  doctrine 
of  ret  ipsa  loguitur,  is  designated  by  a  well  known  writer 
as  "demongtraiive  ffoidence  of  negligence"  because,  as 
he  states:  "Although  the  evidence  must  always  be  de- 
tailed by  tlie  mouths  of  witnesses,  yet  when  the  facts  are 
thus  disclosed,  they  either  demonstrate  negligence  con- 
dusively,  or  tend  to  demonstrate  it,  subject  to  explana- 
tion by  tiie  defendant  showing  that  his  conduct  was  am- 
sistent  witli  due  care.  The  principle  is  generally  ex- 
pressed ia  the  Latin  formula  're»  ipsa  loquitur/  'the 
thing  itself  speaks.* '" 

The  rule  known  as  rea  ipsa  logvitur  is  d^ned  or  ex- 
plained try  Erie,  J.,  in  a  noted  and  oft  quoted  case,  as 
follows:  "Where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants,  and  the 
accident  is  such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  muiagement  use 
proper  care,  it  affords  reasonable  evidence,  in  the  ab- 


•  Lonifvflle,  eic.  B.  Co.  t,  Reese,  85  AU.  497 ;  Piggot  v. 
Eastren  Co.  R.  Co.,  8  C.  B.  299 ;  Kimball  t.  Borden,  96  Va.  203 ; 
Mulcaimes  t.  Janesrille,  6?  Wis.  !!4.  In  the  last  case  it  is  held 
that,  irften  damage  occurs  from  an  act  which  when  properly  done 
does  not  cause  damage,  a  presumption  of  negligence  arises.  See 
also,  Tioney  v.  By.  Co.,  189  Ala.  6*3;  Rj.  Co.  v.  Jones,  69 
Ark.  106. 

'  llompson  on  Neg.  Sec.  15. 
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senoe  of  explanatum  by  the  defendant,  that  the  accident 
arose  from  want  of  care."*    This  defiuition  is  said  to  be 
*  generally  approved  and  to  have  become  practically  a 
legal  classic. 

In  Zahniser  v.  Fenn.  Torpedo  Co.,*  the  supreme  coart 
of  Pennsylvania  speaking  of  this  piftTim,  says:  "The 
maxim  re*  ipta  loqvitur  is  itself  the  expressicni  of  an  re- 
ception to  the  goieral  rule  that  negligence  is  not  to  be 
inferred  but  to  be  affirmatively  proved.  The  ordinary 
applicatitm  of  the  maxim  is  limited  to  cases  of  an  ab- 
solute duly,  or  an  obligation  practically  amounting  to 
that  of  an  insurer.  Cases  not  coming  under  <me  or  both 
of  these  heads  must  be  one  in  which  the  circumstances 
are  free  from  dispute  and  show,  not  only  that  they  were 
under  the  exclusive  omtrol  of  the  defendant,  but  that 
in  the  ordinary  course  of  experience  no  such  result  fol- 
lows as  that  complained  of.  It  is  sometimes  said  that 
the  mere  happening  of  an  accident  in  this  class  of  cases 


*  Scott  T.  London  Docks  Co.,  S  Hurl.  &  Colt  696.  See  also, 
Judson  V.  Giant  Powder  Co.,  107  Col.  540;  CbsaaJl  t.  Pabner 
Brick  Co.*  117  Ga.  106:  Boyd  t.  Portland  Elec.  Co.,  41  Ore. 
8S6.  In  ihe  last  case  it  is  stated :  **SeM  ipia  loquitur  ts  a  maxiin 
of  eridentiaiy  potency  and  consequence,  and  serves  to  imply  or 
raise  a  presumption  of  negligence  as  a  fact,  where  from  the  {^ys- 
ieal  facts  attending  the  accident  or  injury  there  is  a  reasonable 
probability  that  it  would  not  have  happened  if  the  party  having 
control,  management  or  supervision,  or  with  whcHn  rests  the  re- 
sponsibilitj  for  the  sound  and  safe  condition  of  the  thing,  prop- 
erty cm:  appliance  which  is  the  inmiediate  cause  of  the  accident  or 
injury,  had  exercised  usual  or  proper  care  and  precaution  with 
respect  to  it." 

'190  Pa.  St.  850. 
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raises  a  presumption  of  negligence,  but  this  is  hardly 
accurate.  Negligence  is  never  presumed.  If  it  were, 
it  would  be  the  duty  of  the  court,  in  the  absence  of  ex- 
culpatory evidence  by  the  defendant,  to  direct  a  verdict 
for  the  plaintiff,  whereas  in  these  cases  the  questacHi  is 
for  the  jury.  The  accurate  statement  of  the  law  is  not 
that  the  negligence  is  presumed,  but  that  the  drcum- 
stances  amount  to  evidence  from  which  it  may  be  in- 
ferred by  the  jury.  In  cases  where  the  duty  is  not  ab- 
solute, like  that  of  the  common  carrier  to  exerase  the 
highest  care  and  skill  in  regard  to  the  safety  of  a  pas- 
senger who  has  committed  himself  to  its  diarge,  but 
arises  in  the  ordinary  course  of  business,  it  is  essential 
that  it  shall  appear  that  tiie  transaction  in  which  the  ac- 
cident occurred  was  in  tile  exclusive  management  of  the 
defendant,  and  all  the  elements  of  the  occurrence  within 
his  control,  and  that  the  result  was  so  far  out  of  the 
usual  course  tiiat  there  is  no  fair  inference  that  it  could 
have  been  produced  by  any  other  cause  than  negligence. 
If  there  is  any  other  cause  apparent  to  yUacAi  the  injury 
may  with  equal  fairness  be  attributed,  the  inference  of 
negligence  cannot  be  drawn." 

In  Cooley  on  Torts,  the  reason  for  Ihe  foundation  of 
the  rule  is  thus  stated:  "Every  lawful  bufdness  is  sup- 
,  posed  capable  of  being  carried  on  in  a  manner  that  will 
be  consistent  with  safety  to  the  business  and  property 
of  others.  All  police  rules,  whether  constituting  a  part 
of  the  common  law  or  imposed  by  statute,  must  assume 
that  this  is  practicable.  The  construction  of  railroads 
oould  not  be  pomitted  if  their  trains  must  necessarily 
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run  across  the  country,  scattering  fire  and  destruction 
along  their  way.  But  experience  shows  that  this  may  be 
avoided  by  the  exercise  of  reasonable  care.  Keasonable 
care  in  such  a  case  is  unquestionably  a  high  degree  of 
care  because  the  risk  of  injury  when  care  is  not  ob- 
served is  very  great,  not  to  one  person  merely,  but  to 
whole  communities  of  persons  all  along  the  line  of  l^e 
road.  There  is  consequently  nothing  unreasonable  in 
presuming  negligence  from  ike  occurrence  of  an  injury, 
and  calling  upon  the  railway  authorities  to  rebut  the 
prima  facie  case  by  showing  that  they  take  reasonable 
care,  in  the  selection  and  management  of  their  machines, 
to  prevrait  such  injury  occurring. 

"In  the  case  of  a  railway  company  as  a  carrier  of  pas- 
sengers, the  reasons  which  charge  the  company  with  pre- 
sumptive negligence  in  case  of  an  injury  seem  to  be  still 
stnmger.  Suppose  a  railway  train  thrown  from  the 
track  from  some  cause  not  at  first  apparent,  and  a  large 
number  of  persons  injured;  would  it  be  reasonable  to 
put  an  injured  person  to  the  necessity  of  discovering 
and  pointing  out  the  cause,  and  tracing  to  the  railway 
company  the  fault,  before  he  could  recover?  Must  he 
show  that  it  did  not  occur  through  a  defect  in  tiie  ma- 
chinery which  vigilance  would  not  have  discovered,  or 
thrcHi^  a  felonious  tearing  up  of  the  rails  by  robbers, 
or  by  the  act  of  God  or  inevitable  acddent,  and  thus 
make  out  negligence  in  the  company  by  negativing  ^e 
existence  of  any  other  cause?  Or  may  he  who  has  oi- 
trusted  his  person  and  his  life  to  the  control  of  the  com- 
pany, to  be  carried  by  tiiem  in  vehides  of  their  own  se- 
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lection  and  management,  rely  upon  the  injury  itself  as 
entitling  him  to  redress,  and  leave  to  the  defense  the 
task  of  presenting  exculpatory  evidence? 

"Perhaps  this  question  may  be  answered  by  the  con- 
sideration of  the  nature  of  railway  carriage  of  persons, 
and  the  means  usually  employed  to  render  it  safe.  When 
properly  managed  it  ia  supposed  to  be  at  least  as  safe 
as  any  other  method  of  travel,  and  when  crime  or  negli- 
gence or  inevitable  accident  do  not  intervene,  the  risk 
of  injury  is  so  small  as  to  awaken  little  concern.  A 
flood  may  tear  up  the  track,  a  felon  may  place  obstruc- 
tions upon  it;  but  even  as  against  these  due  caution  will 
usually  give  complete  protection.  If,  therefore,  such 
caution  is  observed,  the  probabihty  that  any  particular 
passenger  will  be  injiued  is  only  as  one  to  many  mil- 
Hons.  When,  therefore,  an  injury  occurs,  it  seems  per- 
fectly logical  to  assume  that  the  cause  must  be  found  in 
a  failure  at  some  point  to  observe  the  caution  the  busi- 
ness required."*'* 

In  Judson  v.  Giant  Powder  Co.,  the  supreme  court 
of  California,  thus  apply  the  doctrine  to  the  case  of  in- 
jury by  an  explosion  of  dynamite :  "Appellant  was  en- 
gaged in  the  manufacture  of  dynamite.  In  the  ordinary 
oHuse  of  things  an  explosion  does  not  occur  in  sudi 
manufacture  if  proper  care  is  exerdaed.  An  explosion 
did  occur;  ergo,  the  real  cause  of  the  explosion  being 
unexplained,  it  is  probable  that  it  was  occasitmed  by  a 
lack  of  proper  care.    The  logic  is  unassailable,  and  the 


"CBolej  on  Torts,  794,  796. 
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principle  of  law  of  presumptions  of  fact  erected  thereon, 
is  as  sound  as  the  logic  upon  which  it  is  based."* 

When  the  doctrine  of  res  ipsa  loquitur  will  be  applied, 
or  a  presumption  of  negligence  arise  from  the  facts  of 
an  injury,  is  not  always  easy  to  determine.  There  was 
some  attempt  to  confine  the  rule  to  cases  of  absolute 
duty,  as  in  the  case  of  carriers  of  passengers  for  hire. 
But  acceding  to  the  best  authorities  the  rule  is  not  thus 
limited.  "The  rule  applied  to  carriers  of  passengers  is 
not  a  spedal  rule,  to  govern  only  their  conduct,  but  is  a 
general  rule  which  may  be  applied  wherever  the  circum- 
stances impose  upon  one  party  alone  the  obligation  of 
special  care. . .  It  is  thus  perceived  that  though  the  onus 
of  Growing  negligence  is  on  the  party  complaining  of 
it,  thoe  are  some  cases  in  whidi  it  is  made  out  by  show- 
ing the  injury  and  connecting  the  defendant  with  it.*'' 
This  broader  scope  of  the  doctrine  as  just  stated,  is  cited 
with  approval  in  a  late  case  in  Ohio,  in  which  the  su- 
preme court  of  Ohio  upheld  a  charge  of  the  lower  court 
as  follows :  "The  law  is,  as  applied  to  the  facts  of  a  case 
like  this,  that  if  a  piece  of  iron  or  heavy  metal  whidi 
forms  part  of  an  overiiead  apparatus  of  a  railroad  of  this 
character  (street  railway)  breaks  and  falls  down  and  in- 
jures somebody,  even  one  pasdng  by,  but  more  par- 
ticularly one  who  is  there  in  proper  position  to  and  is 
about  to  become  a  passenger  upon  this  r^way,  that 
there  the  law  raises  a  presumption,  out  of  the,  mere  fact 
that  the  thing  occurred,  that  it  occurred  through  the 

'107  Cal.  549. 
*Cooley  on  Torta,  799. 
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negligence  of  the  defendant  And  if  no  evidence  is 
introduced  to  show  you  hy  testimony  that  this  apparatus 
had  been  properly  inspected,  that  it  was  properly  built, 
and  that  it  was  in  all  respects  such  as  is  usual  and  proper, 
and  was  in  proper  condition,  and  therefore  that  the  ac- 
cident was  simply  an  accident  which  no  foresight  could 
hare  prevented,  then  you  are  justified  in  presuming, 
from  the  occurrence  of  the  accident  itself,  that  it  was 
through  either  some  defect  of  the  apparatus  whidi  could 
have  been  remedied  and  ought  to  have  been  remedied, 
and  would  have  been  discovered  by  proper  inspection,  or 
that  it  resulted  through  some  careless  and  improper 
handling,  whereby  it  was  made  to  fall  down  and  pro- 
duce this  injury."" 

Sec.  401-69.  UNDER  WHAT  CIRCUM- 
STANCES NEGLIGENCE  IS  A  QUESTION 
OF  LAW,  AND  WHEN  A  QUESTION  OF 
FACT. — ^Negligence,  being  a  matter  of  proof,  and  sel- 
dom, if  ever,  a  matter  of  conclusive  presumption,  the 
question  arises  vdietlier  in  any  case  it  is  a  matter  for  the 
court  to  determine  its  existence  as  a  matter  of  law,  or 
whether  it  is  always  a  fact  for  the  determination  of  the 
jury.  If  tiie  existence  of  negligence  is  left  for  the  de- 
termination of  the  court  it  is  suggested  that  in  many 
cases  it  would  do  away  with  the  undue  sympathy  aroused 
for  the  injured  plaintiff  in  the  minds  of  the  average  jury 
and  conduce  to  a  more  just  application  of  the  law  to  the 
facts,  while  *on  the  other  hand  it  is  contended  t£at  the 

■Cincinnati  Traction  Co.  v.  Holzenkamp,  74  Ohio  9t.  879, 
381. 
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judge  is  more  liable  to  be  unjustly  influenced  the  other 
way  and  to  bend  the  law  so  as  to  shield  ilie  corporation 
or  negligent  defendant,  whom  perhaps,  he  at  one  time 
represented  as  counsel,  or  from  whom  he  expects  some 
assistance  in  his  public  career,  not  likely  to  be  obtained 
from  the  poor  and  helpless  class  of  plaintiffs. 

Aside  from  the  question  of  policy,  and  upon  the  gen- 
eral question  whether  the  law  can  draw  the  conclusion 
of  negligence.  Judge  Cooley  says:  "The  question 
broadly  stated  must  be,  whether,  in  the  infinite  variety 
of  human  transactions,  the  law  can  say  that,  as  to  cer- 
tain of  them,  the  party  charged  with  a  duty  was  negli- 
gent, and  as  to  all  others  he  was  not  negligent.  Mani- 
festly this  is  impossible.  There  is  no  dear  line  of  either 
moral  or  legal  right  l^  which  the  infinite  diversity  of 
cases  where  injury  has  resulted  may  be  classified.  Sel- 
dom, indeed,  is  one  case  in  its  facts  exactly  like  one  which 
has  preceded  it,  and  the  decision  upon  the  fault  of  one 
can  consequently  throw  little  light  upon  the  next.  Rules 
of  law  must  be  certain  so  as  to  constitute  guides ;  but  the 
rule  of  one  case  can  never  constitute  a  guide  in  the  next 
if  the  facts  and  conclusions  flowing  from  them  are  of 
that  iadeterminate  character  and  quality  that  the  ques- 
tion whether  the  one  runs  parallel  to  the  other  is  one 
upon  which  different  minds  and  different  judges  would 
be  likely  to  disagree. 

"There  are  some  cases  as  to  which  there  should  be  and 
could  be  no  real  doubt  in  the  minds  of  fair  men.  Thus, 
if  the  engineer  of  a  train  of  cars  were  to  run  it  at  a  max- 
imum rate  of  speed  through  a  city,  across  its  principal 


1  by  Google 


REDRESS  FOR  NEGLIGENCE.  867 

streets,  at  an  hour  of  the  day  when  many  persons  would 
likely  be  passing,  and  a  person  should  be  run  over  at 
one  of  ihe  crossings,  the  case  would  seem  to  be  so  dearly 
one  of  reckless  conduct  that  the  judge  might  well  say 
to  the  jury  that  it  was  a  case  of  negligence  and  the  law 
so  pr(Hiounced  it..  .But  in  a  very  large  proportion  of 
the  cases  in  which  negUgence  is  counted  upon,  tiie  facts 
are  of  that  ambiguous  quality,  or  the  proper  conclusion 
so  doubtful,  that  different  minds  would  he  unable  to 
agree  concerning  the  existence  of  fault,  or  the  responsi- 
bility for  it.  The  question  will  often  be,  does  the  de- 
fendant appear  to  have  exercised  the  degree  of  care 
which  a  reasonable  num  would  be  expected  to  exercise 
under  like  circumstances?  To  sudi  a  question  a  man  of 
exceeding  cautious  temperament  might  respond  that  he 
did  not;  another  more  sanguine  and  bold  might  say  he 
did;  and  by  the  side  of  one  or  the  other  of  these  would 
the  rest  of  the  community  range  themselves.  .  .  If  the 
judge,  in  such  a  case,  were  to  pass  upon  negligence  as  a 
question  of  law^  he  must,  in  doing  so,  be  endeavoring 
to  enforce  a  rule  of  a  variable  nature,  -whwii  must  take 
its  final  coloring  from  the  experience,  training  and 
temperament  of  the  j  udge  himself ;  a  rule  which  his  prejl- 
ecessor  might  not  have  accepted,  and  which  his  succes- 
sor may  reject,  and  upon  which  a  court  of  review  may 
reverse  his  action,  not  because  the  facts  are  differently 
regarded,  but  because  judges  are  men  and  men  are  dif- 
ferent. As  has  been  said  in  one  case,  it  must  be  a  very 
clear  case,  indeed,  which  would  justify  the  court  in  tak- 
ing upon  itself  this  responsibility.    For  when  the  judge 
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decides  that  a  want  of  due  care  is  or  is  not  shown,  he 
necessarily  fixes  in  his  own  mind  the  standard  of  ordi- 
nary prudence,  and  measuring  the  conduct  of  the  party 
hy  that,  turns  the  case  out  of  court  or  otherwise  disposes 
of  it  upon  his  opinion  of  what  a  reasonably  prudent  man 
ought  to  have  done  under  the  drcumstances."* 

In  a  Pennsylvania  case  it  is  said:  "When  the  facts 
are  admitted,  or  so  clearly  and  conclusively  proved  as 
to  admit  of  no  reasonable  doubt,  it  is  the  duty  of  the  court 
to  declare  the  law  applicable  to  them;  but,  where  mater- 
isA  facts  are  disputed,  or  even  in  doubt,  or  inference  of 
fact  are  to  be  drawn  from  the  testimony,  it  is  the  ex- 
clusive provinre  of  the  jury  to  determine  what  the  facts 
are,  and  apply  them  to  the  law  as  dedared  by  the 
court.""  Again,  it  is  said:  "It  is  only  where  the  infer- 
ence of  negligence  is  irresistible  that  it  becomes  the  duty 
of  the  court  to  decide  upon  it  as  a  matter  of  law,  and, 
where  the  facts  or  the  inferences  to  be  drawn  from  them 
are  in  any  degree  doubtful,  the  only  proper  rule  is  to 
submit  the  whole  matter  to  the  jury  under  proper  in- 


*Cooley  on  Torts,  801,  802,  citing,  Detroit,  etc.  R.  Co.  v. 
Van  Steinburg,  17  Mich.  99;  Healy  v.  City  R.  R.  Co.,  «8  CMiio 
St.  23 ;  Lake  v.  Maiiken,  62  Me.  2*0 ;  Texas,  etc  R.  Co.  v.  Mur- 
phy, 46  Tex.  356.  In  the  last  case  it  is  stated  by  the  court: 
"Negligence  in  one  sense  is  a  quality,  attaching  to  acts  dependent 
upon  and  rising  out  of  the  duties  and  relations  of  the  parties 
concerned,  and  is  as  much  a  fact  to  be  found  by  the  jury  as  the 
alleged  facts  to  which  it  attaches,  by  virtue  of  such  duties  and 
relations." 

"Fisher  v.  Monongahela  Con.  Rj.  Co.,  131  Pa.  St.  392.  297. 
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structions."*  It  has  been  held  that  racing  in  the  public 
streets  is  negligence  in  law;  so  is  the  failure  to  give 
statutory  crossing  signals/ 

It  is  held  that  in  no  case  should  the  court  take  the  case 
from  the  jury,  on  &e  ground  that  negligence  is  not 
shown  as  a  matter  of  law,  unless  there  is  a  want  of  any 
evidence  fairly  tending  to  establish  the  negligence  which 
is  relied  upon."    But  where  the  evidentx  of  negligence 


"Van  Proag  v.  Gale,  107  Cal.  488;  aee  also,  118  Cal.  06;  97 
Wia.  882. 

'Potter  V.  Moran,  61  Mich.,  60 ;  Chi.,  etc.,  Rj.  Co.  v.  Boggs, 
101  Ind.  fi«8 ;  82  Ind.  426 ;  St.  Louis,  etc  R.  Co.  v.  Huggins,  20 
m.  App.  689.  "Many  cases  would  be  very  dear  if  they  were 
not  complicated  with  questions  of  contributory  negligence.  Such 
ore  the  cases  of  a  disregard  of  a  law  expressly  devised  to  prevent 
the  like  injuries.  An  instance  is  that  of  a  failure  of  a  railway 
train  to  come  to  a  stop  before  crossing  another  road,  as  is  re- 
quired by  statute  in  some  states,  whereby  another  train  is  run 
into.  Here  the  negligence  is  plain,  but  it  nu^t  happen  that 
some  parties  injured  by  it  would,  by  their  own  negligence,  be 
precluded  from  any  redress.  The  case  might  be  equally  dear  if 
the  railway  company  were  to  send  out  a  train  without  brakes, 
and  thereby  an  injury  should  result  through  the  impossibility 
of  stopping  it  when  a  danger  appeared ;  or  if  one  were  to  set  a 
bonfire  in  a  town  while  a  fierce  wind  was  raging;  or  if  one  were 
to  deliver  a  loaded  gun  as  a  plaything  to  a  young  child ;  or  if 
he  were  to  send  a  package  of  dynanute  by  express  without  dis- 
closing its  dangerous  nature.  Concerning  such  cases  no  one 
should  be  in  doubt.  But  in  the  great  majority  of  coses  the  ques- 
tion of  negligence  on  any  given  state  of  facts  must  be  one  of 
fact."  Cboley  on  Torts,  804;  citing.  Railroad  Co.  v.  Stout,  17 
WaD.  667 ;  Hawks  v.  Northampton,  121  Mass.  10.,  and  others. 

•Barber  v.  Essex,  27  Vt.  62;  Clu.,  etc.,  Ry.  Co.  v.  Carey,  115 
HI.  116;  Lonegnecker  v.  R.  Co.,  106  Pa.  St.  S28 
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is  so  decidedly  in  favor  of  one  of  the  parties  on  the  ques- 
tion of  negUgoice,  that  the  court  would  feel  ohliged  to 
grant  a  new  trial  if  the  verdict  was  given  for  the  other 
party,  it  should  direct  a  verdict  for  the  fonner.*  So  the 
court  should  give  the  jury  the  definition  of  negligence, 
and  the  standard  of  duty  required  in  the  particular  caae, 
as  a  matter  of  law."* 

Sec.  401-70.  OF  THE  DOCTRINE  OF  CON- 
TRIBUTORY NEGLIGENCE— THE  GEN- 
ERAL. RULE  IS  THAT  CONTRIBUTORY 
NEGLIGENCE  BARS  RECOVERY.— "The  gen- 
end  rule  is  that  the  negligence  of  the  plaintiff,  or  the 
person  for  whose  death  or  injury  the  actitm  is  brought, 
contributing  directly  or  proximately  toward  bringing 
abcRit  the  death  or  injury,  bars  a  recovery  of  damages."' 


•Elliot  V.  Bailwaj  Co.,  160  U.  S.  845;  Davia  v.  R.  Co.,  105 
Cal.  181. 

'^'Custer  T.  B&H.,  etc.,  R.  Co.,  206  Pa.  St.  5«9 ;  Peltier  v. 
Bradley  D.  &  C.  Co.,  67  Conn.  42 ;  Wilson  v.  LouisTille,  etc.,  R. 
Co.,  6S  Ala.  269.  In  the  last  case  the  court  said:  "Generally, 
negligence  is  a  mixed  question  of  law  and  fact;  and  it  is  for  the 
consideration  of  the  jury,  when  the  evidence  is  conflicting,  or  only 
tends  to  prove  the  facts,  or  if  different  minds  may  reasonably 
draw  different  inferences,  thou^  the  facts  are  uncontroverted. 
The  court  should  not  take  the  question  from  the  jury,  unless  the 
facts  are  undisputed,  or  conclusively  proved,  and  the  inferences 
indisputable ;  or,  unless  the  rule  of  duty  is  clearly  defined,  and  is 
invariable,  whatever  may  be  the  circumstances;  or,  unless  the 
court  could  properly  sustain  a  demurrer  to  the  evidence." 

^Thompson  on  Keg.,  Sec.  168,  citing:  Railroad  Co.  v.  Hous- 
ton, 96  U.  S.  697;  Allen  v.  Me.,  etc.,  R.  Co.,  82  Me.  Ill;  0>n- 
roy  V.  Chi.,  etc.,  R.  Co.,  96  Wis.  248,  and  others. 
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And  Ihe  reasons  jiiven  for  this  rule  are,  1,  the  mutuality 
of  the  wrong;  2,  the  impolicy  of  allowing  a  party  to  re- 
cover for  his  own  wrong,  and,  8,  the  policy  of  making 
personal  interests  of  parties  depend  on  their  own  pru- 
dence and  care.' 

Contributory  negligence  is  explained  or  defined  to  be> 
"the  negUg^ice  of  the  plaintiff,  or  of  the  person  on  ac- 
count of  whose  death  or  injury  the  action  is  brought, 
amounting  to  a  want  of  ordinary  care,  and  proximately 
contributing  to  bring  about  the  injury."'  The  elements 
necessary  to  constitute  oontributoiy  negligence  being, 
want  of  ordinary  care  on  the  part  of  the  plaintiff,  or 
person  injured,  and,  proximate  connection  between  this 
want  of  care  and  the  injury  for  which  damage  is 
cLumed. 

In  some  eases  the  rule  of  contributoiy  negligence  is 
stated  to  be,  that  if  the  negligence  of  the  plaintiff  con- 
tributed in  any  degree,  howerer  sU^t,  to  cause  the  in- 
jury complained  of,  there  can  be  no  recovery.*  But,  it 
is  believed,  thai  this  imreasonable  application  of  the  rule 

■St.  Clair  St.  B.  Co.  v.  Eadie,  43  Ohio  St.  91,  1  Wert.  Rep. 
90;  Gibbon  v.  Payton,  4  Burr.  229B;  Ratlibuti  v.  Fajne,  19 
Wend.  S99.  The  rule  of  coutributorj  negligence  bormig  a  re- 
carery  does  not  prevail  in  admiralty,  and  its  existence  is  being 
threatened  by  legislation.  See,  The  Max  Morns,  iSS  Fed.  Rep. 
881,  note. 

'rniompsoo  cm  Neg.  See.  169,  citing,  Bowgtb  v.  U.  F.  R. 
Co.,  4  Utah»  015;  Smith  t.  Central,  etc.,  Co.,  82  Ga.  801,  and 
others. 

*Long  V.  Milfoid,  187  Pa.  St  1«!8;  N.  J.  Exprew  Co.  v. 
Nidiols,  88  N.  J.  L.  484;  DoweU  v.  Gen.  Steam  Nav.  Co.,  5  EL 
k  BL  19ff. 
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is  not  supported  by  the  weight  of  authority,  and  that 
the  courts  enunciating  the  rule  are  receding  from  it,  to 
the  more  sound  and  just  one,  that  it  is  a  want  of  ordinary 
care  in  the  person  injured  that  must  appear  before  he  is 
precluded  from  recovery,  and  the  mere  want  of  a  su- 
perior care  or  diligence  on  his  part  cannot  be  set  up  as 
a  bar  to  his  action." 

In  Cremer  t.  Portland,  a  Wisconsin  case,  it  is  stated: 
"If  the  pluntifF  was  guilty  of  any  want  of  ordinary 
care  and  prudence,  which  neglect  contributed  directly 
to  produce  the  injury,  he  cannot  recover. . .  It  is  not  the 
law  that  slight  negligence  on  the  part  of  the  plaintiff 
wiU  defeat  the  acticHi.  Slight  negligence  is  the  want  of 
extraordinary  care  and  prudent,  and  the  law  does  not 
require  of  a  person  injured  by  the  carelessness  of  others 
the  exerdse  of  that  high  degree  of  caution  as  a  condition 
precedent  to  his  right  to  recover  damages  for  the  in- 
juries, thus  sust^ed.""  And  in  a  Minnesota  case  it  is 
said:  "The  common  law  imposes  upon  every  one  in  tbe 
full  possession  of  his  faculties,  when  approadiing  a 
known  place  of  danger,  tlie  exercise  of  that  degree  of 


•Calumet,  etc.,  Co.  v.  Martin,  116  III.  368;  Ohio,  etc.,  R.  Co. 
T.  Gullett,  16  Ind.  487;  Cleveland,  etc,  R.  Co.  t.  Crawford,  84 
Ohio  St.  631 ;  Little  v.  McGuire,  4S  la.  447 ;  Kansas  Fac.  R.  Co. 
V.  Pointer,  14  Kan.  37 ;  Hughes  v.  Muscatine,  44  la.  67* ;  No. 
Chi.  St.  R.  Co.  V.  Eldridge,  161  HI.  642 ;  Flannagan  v.  St.  Paul, 
etc.,  R.  Co.,  68  Minn.  800;  Mabley  t.  Kittleberger,  37  Mich. 
860;  Culbertaon  v.  Holliday,  50  Neb.  229;  Goodrich  v.  Burling- 
ton, etc,  R.  Co.,  97  la.  621 ;  in  this  case  it  is  stated  that  the 
rule  requires  the  care  to  vary  with  the  danger  to  be  avoided. 

"36  Wia.  92. 
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prudence,  care  and  caution  incumbent  upon  a  person 
of  ordinary  reason  and  intelligence  in  like  circumstances ; 
and  inasmuch  as  it  may  well  be  presumed  that  the  in- 
stinct of  self -preservation  common  to  all  must  naturally 
prompt  an  ordinarily  careful  and  prudent  man  to  ayoid 
an  apprehended  danger  by  a  diligent  use  of  ihe  avail- 
able means  at  his  command,  it  has  become  settled  that  a 
failure  hi  this  respect,  under  ordinary  circumstances, 
when  it  is  apparent  that  the  danger  might  have  been 
avoided  if  such  means  had  been  so  used,  is  to  be  re^ttxded 
as  concurring  negligence,  and  so  declared  by  the  court.' 
As  indicated  in  the  last  quoted  decision,  the  test  of 
due  care  varies  with  the  circumstances  and  amount  of 
danger  to  be  avoided,  and  contributory  negligence  is 
not  always  to  be  aiBrmed  where  the  plaintiff  has  failed  to 
exercise  the  best  judgment,  or  to  use  the  wisest  precau- 
tion, and  it  is  held  that  the  defendant  in  order  to  excuse 
his  own  culpable  negligence,  must  show  not  only  a  want 
of  care  on  the  part  of  the  plaintiff,  but  a  want  of  that 
degree  of  care  which  it  was  incumbent  on  the  plaintiff, 
under  the  circumstances  of  the  particular  case,  to  ex- 
ercise." This  is  Uie  rule  Tdiere  the  injury  occurs  while 
each  party  is  in  a  position  of  right,  independent  of  each 
other,  but  where  the  plaintiff  is  not  within  his  legal 
rights,  or  is  doing  a  wrongful  act,  then  he  is  charged 
with  extraordinary  care  to  avoid  injury  before  he  can 

^Brown  v.  Milwaukee,  etc.,  R.  Co.,  32  Minn.  165. 
"Been  v.  Housatonic  R.  Co.,  19  Conn.  666 ;  T.  &  P.  R.  Co.  v. 
Best,  66  Tex.  116;  Hu^ie§  v.  Muscatine,  44  la.  673. 
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complain  of  the  negligence  of  the  defendant.'  So  where 
the  plaintiff  voluntarily  placed  herself  in  a  position  of 
great  peril,  she  was  held  bound  to  exercise  care  in  ac-' 
cordance  with  the  conditions  by  whidi  she  had  volun- 
tarily surrounded  herself,  before  she  could  recover." 

On  the  other  hand  it  is  stated  by  Judge  Cooky: 
"Where  the  conduct  of  the  defendant  is  wanton  and  will- 
ful, or  where  it  indicates  that  degree  of  indifference  to 
the  rights  of  others  which  may  justly  be  characterized  as 
recklessness,  the  doctrine  of  contributory  negligence  has 
no  place  whatever,  and  the  defendant  is  responsible  for 
the  injury  he  inflicts  irrespective  of  ibs  fault  whidi 
placed  the  plaintiff  in  the  way  of  such  injury."^ 

The  defendimt  becomes  liable  where  he  has  discovered 
the  negligence  of  the  plaintiff,  and  notwithstanding  it, 
has  sufficient  time,  in  the  use  of  ordinary  care,  to  prevent 
Injury  to  him.  Here  it  is  sometimes  said,  the  neghgence 
of  the  plaintiff  was  not  the  proximate,  but  only  a  remote 
cause  of  the  injury,  while  the  failure  of  the  defendant 

"llionipson  on  Neg,  Sec.  174,  citiD^  sereral  authorities. 

"Oii.,  etc.,  R.  Co.  V.  RobertB,  M  lU.  App.  179. 

^Coolej  on  Torts,  810,  811,  dting,  Hartfidd  t.  Roper,  !il 
Wend.  616  Vondegrift  t.  Rediker,  it  N.  J.  186 ;  Indianapolis, 
etc,  R.  Co.  T.  McCIure,  26  Ind.  370;  Norrin  t.  Litchfield,  SS 
N.  H.  iB71 ;  m.  Cfent  R.  Co.  v.  Leiner,  !80«  Dl.  6!M ;  Rapp  v. 
Transit  Co.,  190  Mo.  144 ;  and  others.  It  is  held  that  to  allow 
one  to  recover  in  spite  of  contributory  negligence,  the  act  must 
have  been  done  with  design  to  produce  injury  or  so  that  its  nat- 
ural and  probtdile  consequoices  would  be  to  inflict  injur;  on 
others.  See,  Belt.  R.  Co.  v.  Mann,  107  Ind.  89 ;  Louisville,  etc., 
Co.  V.  Ader,  110  Ind.  878 ;  Newcomb  v.  Boston  Prot  Dept,  146 
Mass.  596. 
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to  use  the  care  to  avoid  injuring  him  waa  the  proximate 
cause  of  the  injury.' 

Where  the  negligence  of  the  plaiatifF  and  defendant 
is  mutual,  and  the  injury  has  occurred  as  a  result  of  this 
concurrent  negligence  of  holh  the  plaintiff  cannot  re- 
cover, as  it  is  said,  "the  law  has  no  scales  to  determine, 
in  such  cases,  whose  wrong-doing  weighed  most  in  the 
compound  that  occasioned  the  misdiief ."' 


■Coolej  on  Torts,  811 ;  Railroad  Co.  t.  Kassen,  49  Ohio  St. 
S30;  Brown  v.  Hannibal,  etc.,  R.  Co.  50  Mo.  461;  Eerwhacker 
V.  Clereland,  etc,  R.  Co.,  8  Ohio  St.  172;  Cooper  v.  Cent  R. 
Co.,  44  la.  184;  Essey  v.  So.  Pac.  R.  Co.,  108  Cal.  641 ;  Thomp- 
son v.  Salt  Lake  R.  Tranrnt  Co.,  16  Utah,  «81 ;  So.  Ind.  R.  Co. 
▼.  Fine,  168  Ind.  617 ;  Harrington  v.  Loe  Angeles  Rj.  Co.,  140 
CsL  614.  In  the  laat  case  it  is  stated  that  it  is  not  necessary  to 
the  applicatim  of  this  principle  'Hhat  defendant  must  know  that 
injury  is  inevitable  if  he  fails  to  exercise  care,  and  the  decisions 
indicate  no  such  requirement.  It  is  enou^  that  the  circum- 
vtances  of  whit^  the  defendant  has  knowledge  are  such  as  to  con- 
vey to  the  mind  of  a  reasonable  man  a  question  as  to  whether  the 
other  party  wiU  be  able  to  escape  the  threatened  injury." 

■Railroad  Co.  t.  Norton,  24  Pa.  St.  469 ;  HeO  v.  Glanding,  4^ 
Pa.  St  498;  No.  Cent.  R.  Co.  v.  Price,  29  Md.  420. 

"It  often  happens  that  the  negligence  of  two  persons  or  corpo- 
rations concurs  to  produce  an  injury,  so  that  either  or  both  of 
the  actors  may  be  held  liaUe  where  the  injury  is  to  a  third  per- 
son,— in  which  case  the  law  regards  either  of  the  acts  or  omissions 
as  the  proximate  cause  of  the  injury, — the  test  being  that,  but 
for  such  act  or  omission,  the  injury  would  not  have  happened. 
It  is  equally  phun  that  the  ne^^igence  of  two  persons  may  concur 
'  to  produce  an  injury  to  one  of  such  persons,  in  such  a  sense  that 
the  negligence  of  either  wiU  be  regarded  as  the  proximate  cause 
of  the  injury.  In  such  a  case,  the  person  injured  cannot  main- 
tain an  action  against  the  other  person  to  recover  damages  for 
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Where  the  plaintiff  has  by  his  own  deliberate  act 
brought  injury  upon  himself,  the  law  will  not  permit 
him  to  make  his  own  wrong  a  ground  for  recoTering 
damages  from  another,  under  the  maxim,  volenti  non  fit 
injuria;  but  in  case  he  has  been  impeUed  to,  such  rash 
act  through  some  imminent  danger,  or  exciting  or  ex- 
asperating circumstance  caused  by  defendant,  the  rule 
may  be  otherwise.'  So  where  one  has  recklessly,  or 
foolishly  encountered  a  known  danger,  trusting  to  es- 
cape the  dangers  thereof,  he  cannot  look  to  another  for 
indemnification  in  case  be  is  injured.  In  a  case  where 
the  plaintiff  was  injured  by  riding  violently  against  a 
pole  which  had  been  placed  in  the  highway  by  the  de- 
fendant, the  court  charged  the  jury  that  if  a  person 
riding  with  reasonable  and  ordinary  care  could  have  seen 
and  avoided  the  obstruction,  and  if  they  were  satisfied 
that  the  plaintiff  was  riding  along  the  street  extremely 


the  iBJury ;  nor  can  any  one  claiming  damages  by  reason  of  such 
injury  maintain  such  action.  Tlie  reason — stated  in  another 
way — ^is  that  the  negligence  of  the  person  injured  was  a  proxi- 
mate cause  of  the  injury,  and  in  such  a  case  the  law  does  not 
undertake  to  apportion  the  damages  between  them,  although,  as 
hereafter  more  fully  stated,  the  rule  in  admiralty  does.**  ThcHnp- 
soD  on  Neg.  Sec.  177. 

So  where  the  injury  would  not  have  happened,  but  for  the  neg- 
ligence on  the  part  of  the  person  injured,  though  the  negli- 
gence of  the  defendant  concurred  with  his  negligence,  there  can 
be  no  recovery.  Woods  t.  Jones,  34  La.  Ann.  1086;  Railroad 
Co.  V.  Aspell,  29  Pa.  St  147. 

'Harris  T.  Ginton,  64  Mich.  447 ;  Atkins  t.  Lackawanna  T. 
Co.,  79  m.  App.  19.  See,  Pabner  v.  Deancg,  98  N.  Y.  7;  Dol- 
lard  V.  Roberts,  130  N.  Y.  269,  14  L.  R.  A.  238. 
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hard,  and  without  ordinary  care,  they  should  find  a  ver- 
dict tat  the  defendant.  Further  saying:  "A  party  is 
not  to  caat  himself  upon  an  ohstniction  which  has  been 
made  by  the  fault  of  another,  and  avail  himself  of  it,  if 
he  do  not  himself  use  common  and  ordinary  caution  to 
be  in  the  right.  In  cases  of  persons  riding  upon  what 
is  ccmsidered  to  be  the  wrong  side  of  the  road,  that  would 
not  authorize  another  purposely  to  ride  up  against  them. 
One  person  being  in  fault  will  not  dispense  with  anoth- 
er's using  ordinary  care  for  himself.  Two  things  must 
concur  to  support  this  action:  an  obstruction  in  the  road 
by  the  fault  of  the  defendant,  and  no  want  of  ordinary 
care  to  avoid  it  on  the  part  of  the  plaintiff. "° 

It  is  not  generally  contributory  negligence  for  one 
not  to  anticipate  the  negligence  or  misconduct  of  an- 
other, as  the  presumption  is  that  every  one  will  act 
ri^tly,  and  do  bis  duty  under  the  circumstances.  And 
it  is  said  that  it  is  not  contributory  neghgence  not  to 
look  out  for  danger  where  there  is  no  reascm  to  appre- 
hend any."    But  where,  according  to  human  experience, 

"tfutt«ifieli]  V.  Forreeter,  11  East,  60 ;  Ingram  t.  Lehi^  Coal 
Co.,  148  Fa.  St.  ITT.  But  see,  Richmond  v.  MuIhoUand,  116 
Ind.  17S;  Altoona  v.  Lotz,  111  Pa.  St.  2S8;  Jeoffrej  t.  Eeokuk, 
etc.,  R.  Co.  66  la.  646-  In  these  cases  it  is  held  that  mere  knowl- 
edge that  a  danger  exists,  does  not  in  all  cases  impute  negligence 
to  a  person  who  Voluntarily  encounters  it ;  for  when  the  person 
is  under  the  necessity  of  proceeding,  and  therefore  goes  upon 
or  over  a  defective  highway,  bridge,  or  sidewalk,  be  may  still 
recover  if  he  is  injured. 

■Duggan  T.  Champlin,  75  Miss.  441 ;  Helfenstein  v.  Medart, 
186  Ho.  595;  MMlvey  t.  R.  I.  LoComotiTe  Wks.  14  R.  L  204; 
Grand  Rapids,  etc.,  R.  Co.  v.  Martin,  41  Midi.  667. 
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there  is  reason  to  apprehend  danger,  i^ether  it  may 
proceed  from  the  wrongful  act  of  another  or  not,  then 
the  law  will  not  justify  a  person  in  resting  his  safety 
an  the  presumption  that  others  will  act  rightly,  and  in 
going  forward  and  taking  his  chances.  Hence  the  law 
requires  a  person  ahout  to  cross  a  nulroad  track,  thou^ 
at  a  public  crossing,  where  it  is  the  duty  of  the  ocnn- 
pany  to  ring  the  hell  and  sound  the  vdustle,  to  make  a 
fair  use  of  his  faculties,  to  ascertain  if  there  is  a  train 
approaching,  and  if  he  does  go  on  the  track  without 
stopping,  looking  and  listening,  he  will  not  be  able  to 
recover,  thou^  the  company  hare  also  been  negligrait 
in  not  doing  their  duty  in  giving  the  required  signals.' 

Where  the  erroneous  act  of  plaintiff  through  which 
he  suffers  injury,  is  caused  hy  being  placed  in  a  position 
of  apparent,  sudden  or  imminent  danger,  vridch  has 
been  caused  withmt  his  fault,  he  cannot  be  charged 
with  contributory  negligence  for  failing,  under  stress 
of  circumstances,  to  make  the  safest  step,  or  choose  a 
means  of  avoiding  the  injury  which  mi^t  have  sug- 
gested itself  if  he  had  had  more  time  to  deliberate  mi 
his  course  of  action.  "If  a  man  has  got  himself,  without 
neghgence,  into  a  position  of  danger,  he  is  not  respon- 
sible if  he  makes  a  mistake  of  judgment  in  getting  out. 
A  man  placed  under  sudi  circumstances,  if  he  uses  his 
judgment  honestly,  is  not  responsible,  although  he  mi^t 


'Thomp.  on  Neg.  Sec  190 ;  citing,  C.  R.  Co.  v.  Smith,  78  Ga. 
694:  R.  R.  Co.  v.  Houston,  96  U.  S.  697;  Murray  t.  P(»tchar> 
train  R.  Co..  91  La.  Ann.  490. 
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have  done  better  if  he  had  acted  differently.""  It  is 
said  Uk  rule  is  specially  applicable  to  children  of  im- 
mature years  and  imperfect  experience;  and  on  prin- 
dple  it  must  be  peculiarly  applicable  in  the  case  of 
womoi,  very  old  men,  and  adults  who  lack  experience 
in  the  particular  situation,  or  whose  faculties  are  imper- 
fect Under  these  drcumstsnces  the  law  makes  allow- 
ance, and  leaves  the  circumstances  to  the  jury,  to  find  if 
the  party  acted  rashly  and  under  an  undue  apprdien- 
sion  of  the  danger.*  But  the  rule  is  otherwise  if  the 
perscm  injured  has  voluntarily  put  himself  in  the  posi- 
tiaa  of  danger,  and  then  loses  control  over  his  actions 
so  that  he  is  injured,  thus  if  one  has  come  into  a  place 
of  danger  through  voluntary  intoxication,  or  other  mis- 
conduct on  his  part,  and  is  injured,  he  cannot  complun 
of  concurring  negUgenoe  of  another  contributing  to  his 
injury." 

Where  one  is  injured  l^  his  own  mistaken  action 
under  impulse  of  fear  or  imminent  danger  into  which 
be  has  been  thrust  by  the  negligence  of  another  he  may 
recover,  if  he  acted  as  a  reasonably  prudent  person 
mi|^  he  expected  to  act  und^  all  the  circumstsnces, 
and  this  is  a  question  for  the  jury  to  determine  from 


■Penna.  R.  Co.  t.  Werner,  89  Pft.  St.  59;  Pa.  R.  Co.  v. 
Snjder,  55  Ohio  St.  9M;  Hageratnmi  t.  W.  (Hii.  St.  Ry.  Co.,  67 
RL  App.  63. 

*Xeilion  v.  Hillside  Coal  Co.,  168  Pa.  St.  S56;  Galena  v.  Yar- 
wood,  17  HL  509. 

"Strand  t.  Chicago  R.  Co.,  67  Mtcb.  880;  Th(Hnp.  on  Neg. 
Sec.  196. 
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the  facts  of  the  case.'  This  is  also  the  rule  where  one 
has  acted  erroneously  in  attempting  to  rescue  another 
from  imminent  duiger,  as  the  law  regards  human  life 
so  highly  as  not  to  impute  negligence  to  one  who  en- 
deavors, according  to  his  best  judgment  under  the  dr- 
cumstfuices,  to  preserve  it.  Under  such  circumstances, 
when  a  human  life  hangs  in  the  balance,  the  law  does 
not  require  a  person  to  stop  and  weigh  the-  danger  to 
himself  of  an  attempt  to  rescue  another.'  The  rule 
also  apphes  to  one  who  endeavors  to  save  another  from 
injury  which  is  threatened  by  reason  of  the  negligence 
of  a  third  person.  Having  acted  with  reasonable  pru- 
dence in  attempting  to  rescue  the  imperiled  person  from 
the  danger,  and  being  injured  in  consequence,  the  plain- 
tiff may  recover  from  the  party  whose  negligence  caused 
the  injury  to  himself  and  the  danger  to  the  person 
sought  to  be  rescued.^ 

Generally,  the  rule  of  contributory  negUgence  pre- 
vails  notwiUistanding  the  injury  is  received  by  the  plain- 
tiff by  reason  of  the  failure  of  the  defendant  to  perform 
duties  imposed  by  statute,  known  as  negligence  per  ae, 
or  negligence  as  a  matter  of  law.*    Neither  do  statutes 


'Wesley  City  Coal  Co.  v.  Healer,  84  HI.  1*6;  Clarke  v.  Penna. 
Co.,  188  Ind.  199;  Lincoln,  etc,  Co.  v.  Nichola,  87  Neb.  88«; 
Galena,  etc.,  B.  Co.  v.  Yarwood,  17  lU.  609- 

■Eckert  T.  L.  I.  R.  Co.,  4p8  N.  Y.  fi08 ;  Penna.  Co.  v.  Langen- 
dorf,  48  Ohio  St.  816. 

^Liming  t.  Illinois,  etc.,  R.  Co.,  81  la.  JMid;  Linnehan  v. 
Sampson,  126  Mass.  506 ;  Wasmer  v.  D.  &.  R;  R.  Co.,  80  N.  Y. 
212. 

*EraUBe  T.  Morgan,  33  Ohio  Leg.  News,  S46;  Cleveland,  etc., 
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requiring  the  taking  of  special  precautions  by  owners 
and  operators  of  dangerous  machinery  abrogate  the 
ordinary  rules  of  contributory  negligence.''  And  stat- 
utes giving  a  ri^t  of  action  to  surviving  relatives  of 
an  injured  party,  do  not  change  the  rule  of  contributory 
negligence,  so  that  if  the  party  himself  could  not  have 
maintained  the  suit,  neither  can  those  who  represent 
him.' 

Sec.  401-71.  SAME  SUBJECT— CONTRIBU- 
TORY NEGLIGENCE  AS  MODIFIED  BY 
THE  DOCTRINE  OF  COMPARATIVE  NEG- 
LIGENCE PREVAILING  IN  A  FEW  STATES. 
—In  an  early  case  in  Illinois,'  the  doctrine  of  com- 
parative negligence,  which  has  since  been  repudiated 
in  that  state,"  is  thus  stated,  after  a  review  of  the  Eng- 
lish cases  and  American  cases  bearing  on  the  subject: 
"It  will  be  seen  from  these  cases  that  the  question  of  lia- 
bility does  not  depend  absolutely  on  the  absence  of  all 
negligence  on  the  part  of  the  plaintiff,  but  upon  the 
relative  degree  of  care  or  want  of  care  as  manifested 

R.  Co.  V.  Crawford,  iMi  Ohio  St.  681 ;  Gaj  v.  Winter,  84  CaL 
163;  Roland  t.  Mo.  R.  Co.,  86  Mo.  484.  But  see,  Weltj  t.  In- 
dianapolis, etc.,  R.  Co.,  105  Ind.  65. 

'Reynolds  t.  Hindman,  8S  la.  146. 

•Gay  V.  Winter,  84  Cal.  168;  S4  Ohio.  St.  681. 

'Galena,  etc.,  R.  Co.  v.  Jacobs,  9.0  El.  178,  496.  See  also,  69 
VI.  174;  71  m.  846;  80  Dl.  119;  1S8  HI.  88. 

■Lake  Shore,  etc,  R.  Co.  t.  Hessions,  160  lU.  546;  116  111. 
858.  The  rule  now  being  that  the  plaintiff  in  order  to  recover 
must  have  been  in  the  exercise  of  ordinary  care  for  his  own  safety, 
and  show  that  the  injury  resulted  from  the  negligence  of  tlie 
defendant. 
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by  both  parties;  for  all  care  or  negligence  is  at  best 
but  relative,  the  absence  of  the  highest  possible  degice 
of  care  showing  the  presence  of  some  negligence,  slight 
as  it  may  be.  The  true  doctrine,  therefore,  we  think,  is, 
that  in  proportion  to  the  negligence  of  the  defendant 
should  be  measured  the  degree  of  care  required  of  the 
plaintiff;  that  is  to  say,  the  more  gross  the  negligence 
manifested  by  the  defendant,  the  less  degree  of  care 
will  be  required  of  the  plaintiff  to  entitle  him  to  recover. 
We  say,  then,  that  in  this,  as  in  all  like  cases,  the  de- 
grees of  negligence  must  be  measured  and  considered, 
and  whenever  it  shall  appear  that  the  plaintiff's  negU- 
g^ice  is  comparatively  sli^t  and  that  of  the  defendant 
gross,  he  shall  not  be  deprived  of  his  action."  In 
Greorgia  this  doctrine  is  thus  stated,  "that,  although  the 
plaintiff  be  scnnewhat  in  fault,  yet  if  the  defendant  be 
grossly  negligent,  and  therel^  occasioned  or  did  not 
prevait  the  mischief,  the  action  may  be  maintained."* 
A  modified  form  of  the  doctrine  prevails  in  Kansas.^" 

The  doctrine  of  comparative  negligence  is  generally 
repudiated,  and  ridiculed  hy  text  writers  and  courts  of 


■Augusta,  etc,  R.  Co.  v.  McEhnurry,  24  Ga.  76,  80.  In 
Georgia,  bj  statute,  the  plaintiff  ma;  recover,  thou^  guiltj  to 
some  extent,  of  contributory  negligence,  but  such  negligence  may 
be  shown  in  mitigation  of  damages.  87  Ga.  6 ;  IIS  Ga.  863.  In 
Wisconsin  it  is  said  that  the  plaintiff  may  recover  though  ladl- 
ing in  extraordinary  care,  or  guilty  of  slight  negligence,  as 
sli^t  negligence  is  not  sli^t  want  of  ordinary  care,  Dreher 
V.  Fitdiburg,  *«  Wis.  675 ;  GriflSn  v.  Willow,  43  Wis.  609. 

K^Union  Pac.  R.  R.  Co.  v.  Rollins,  S  Kan.  167;  S9  Ean.  169; 
St  Ean.  164. 
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other  states.  In  New  York  tlie  rule  governing  the 
right  to  recover  for  a  negligent  injury  is  thus  stated: 
"The  right  to  recover  damages  for  tliis  class  oi  injuries 
to  the  person,  whether  asserted  by  the  party  injured, 
or  by  his  representatives  under  the  statute,  depends 
upon  two  concurring  facts:  First,  the  party  claimed 
to  have  done  the  injury  must  be  diargeable  with  some 
degree  of  negligence,  if  a  natural  persrai, — if  a  corpo- 
ration, with  some  degree  of  negligence  on  the  part  of  its 
agents  or  servants;  Second,  the  party  injured  must 
have  been  entirely  free  from  any  degree  of  negligence 
which  contributed  to  the  injury, — i.  e.,  of  uiy  negli- 
gence without  which  the  injury  would  not  have  hap- 
pened. These  essential  elements  of  sudi  a  cause  of  action 
are  as  absolutely  distinct  from  and  independent  of  each 
other  as  are  the  two  opposing  parties;  and  each  and  botii 
must  be,  by  itself,  in  the  case,  upon  the  evidence,  or 
there  can  be  no  recovery.  The  question  presented  to  the 
court  or  jury  is  never  (me  of. comparative  negligence, 
as  between  the  parties;  nor  does  very  great  negligence 
on  the  part  of  the  defendant  so  operate  to  strike  a  bal- 
ance as  to  give  a  judgment  to  a  plaintiff  whose  own  neg- 
ligence contributed  in  any  degree  to  the  injury."* 

Notwithstanding  the  rule  of  comparative  negligence, 
by  which  the  severity  of  the  doctrine  of  contributory 

^Wilds  T.  Hudson,  etc.,  R.  Co.,  84  N.  Y.  4S0,  48«.  See  also, 
as  denying  the  doctrine  of  comparative  negligence,  Fittsborgb 
T.  Grier,  »!  Pa.  St.  64 ;  O'Keef e  v.  Chi.,  etc,  R.  Co.,  82  la.  467 ; 
Friend  t.  Burleigh,  68  Neb.  674 ;  Denver,  etc.,  Co.  v.  Reid,  29 
Cob.  349;  Irins  t.  Cin.  R.  Co.»  108  Ind.  27;  Fraxer  v.  So.  R. 
Co.,  81  Ala.  186. 
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negligence  was  somewhat  modified  was  early  advanced 
by  respectable  courts,  it  has,  in  some  way,  been  frowned 
upon,  and  many  of  the  states  formerly  din^g  to  it 
have  gone  over  to  the  majority  and  repudiated  their 
earlier  doctrines.  So  that  nothing  short  of  express  leg- 
islative sanction  seems  to  be  likely  to  make  the  doctrine 
general  in  its  application.  Sudi  legislation  has  been 
adopted  in  some  states,  and  at  the  first  session  of  the 
60th  Congress,  an  onployer's  Liability  Act,-^i3upersed- 
ing  the  Act  of  June  1,  1906,  which  had  been  declared 
unconstitutional, — '  was  passed;  this  act,  which  is  given 
in  full  in  the  mar^n,  abolishes  the  doctrine  of  con- 
tnbutory  negligence  as  applicable  to  common  carriers 
engaged  in  inter-state  commerce,  and  those  under  con- 
trol of  Congress  by  reason  of  being  within  territory 
within  liie  jurisdicticHi  of  Congress,  and  while  allowing 
contributory  negligence  to  be  shown  in  mitigation  of 
damages,  expressly  prohibits  the  showing  of  contribu- 
tory neghgence  where  the  common  carrier  has  been 
guilty  of  violating  any  of  the  statutes  enacted  for  the 
safety  of  employees.' 

='148  Fed.  Rep.  977;  149  Fed.  Rep.  564.  These  cases  held 
unconstitutional  the  act  of  June  1,  1906,  enacting  a  sweeping 
and  drastic  Federal  Employers'  Liability  Act. 

■Employers*  Liability  Act,  passed  April  236,  1908: 

Chap,  143. — An  Act  rdatmg  to  tJu  liability  of  common  car- 
riers by  railroad  to  their  emploffeea  in  certain  catei. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assemUed,  That  every 
common  carrier  by  railroad  while  engaging  in  canmierce  between 
any  of  the  several  States  or  Territories,  or  between  an^  of  th« 
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Prof.  Thompson,  in  his  work  on  Neghgence,  after 
stating  the  doctrine  of  comparatiTe  negligence  as  ui- 
nounoed  in  Illinois  to  be  as  follows:  "If,  on  comparing 
the  negligence  of  the  plaintiff  with  that  of  the  defend- 
StAtcB  or  Territories,  or  between  the  District  of  Columbia  and 
any  of  the  States  or  Territories  and  an;  foreign  nation  or  na- 
tions, shall  be  liable  in  damages  to  aaj  person  suffering  injury 
iriiile  he  is  employed  by  such  carrier  in  such  commerce,  or,  in  case 
of  the  death  of  such  employee,  to  his  or  her  personal  represoit- 
ative,  for  the  benefit  of  the  surviving  widow  or  husband  and 
children  of  sucb  employee ;  and,  if  none,  then  of  such  employee's 
parents;  and,  if  nmie,  then  of  the  next  of  kin  dependent  upon 
such  employee,  for  such  injury  or  death  resulting  in  whole  or 
in  part  from  the  negligence  of  any  of  the  officers,  agents,  or  em- 
ployees of  such  carrier,  or  by  reason  of  any  defect  or  insuffi- 
ciency, due  to  its  n^ligence,  in  its  care,  engines,  appliances,  ma- 
diinery,  track,  roadbed,  woi^s,  boats,  wharves,  or  other 
equipment. 

Sec.  8.  That  every  common  carrier  by  railroad  in  the  Terri- 
tories, the  District  of  CoIuml»a,  the  Panama  Canal  Zone,  or  othw 
possessions  of  the  United  States  shall  be  liable  m  damages  to  any 
person  suffering  injury  while  he  is  employed  by  such  carrier  in 
any  of  said  jurisdictions,  or,  in  case  of  the  death  of  such  em- 
ployee, to  his  or  her  personal  representative,  for  the  benefit  of 
the  surviving  widow  or  husband  and  children  of  such  employee; 
and,  if  none,  then  of  such  employee's  parents ;  and,  if  none,  then 
of  the  next  of  kin  dependent  upon  such  employee,  for  such  injury 
or  death  resulting  in  whole  or  in  part  from  the  negligence  of  any 
of  the  officers,  agents,  or  employees  of  such  carrier,  or  by  reason 
of  any  defect  or  insufficiency,  due  to  its  negligence,  in  its  cars, 
engines,  appliances,  machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment. 

Sec.  3.  That  in  all  actions  hereafter  brought  against  any 
such  common  carrier  by  railroad  under  or  by  virtue  of  any  of 
the  provisions  of  this  Act  to  recover  damages  for  personal  in- 
juries to  an  employee,  or  where  such  injuries  have  resulted  in  his 


Digit  zed  by  Google 


SSe  THE  LAW  OP  TORTS. 

ant,  01  the  negligence  of  the  penoa  injured  with  that 
of  the  peiwHi  inflicting  the  injury,  tihe  former  is  found 
to  have  heen  »Ught  in  comparison  wil2i  the  bitter,  and 
the  latter  groas  in  comparison  with  the  former,  the  plain- 
death,  the  fact  that  the  employee  may  have  been  guilty  of  ccm- 
tributory  neghgence  shall  not  bar  a  recovery,  but  the  damages 
shall  be  diminished  by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee:  Provided,  That  no 
sncfa  employee  who  may  be  injured  or  killed  shall  be  held  to  have 
hem  guilty  of  contributory  negligence  in  any  case  where  the  vio- 
latim  by  such  oc»nmon  carrier  of  any  statute  enacted  for  the 
safety  of  employees  contributed  to  the  injury  or  deatli  of  sudii 
employee. 

Sec.  4.  That  in  any  action  1»ou^t  agiunst  any  commcm  cat^ 
rier  under  or  by  virtue  of  any  of  the  provisions  of  this  Act  to 
recover  damages  for  injuries  to,  or  the  death  of,  any  of  its  em- 
ployees, such  employee  shall  not  be  held  to  have  assumed  the  risks 
of  his  employment  in  any  case  where  the  violation  by  such  com- 
mon carrier  of  any  statute  enacted  for  the  safety  of  onployees 
contributed  to  the  injury  or  death  of  sudi  employee. 

Sec.  S.  TiaA  any  contract,  rule,  regulation,  or  device  what- 
soever, the  purpose  or  intent  of  which  shall  be  to  enable  any  com- 
mon carrier  to  exempt  itself  from  liabihty  created  by  this  Act, 
shall  to  that  extent  be  void:  Plrovided,  That  in  any  action 
brought  agunst  any  such  conunon  carrier  under  or  by  viri:ue  of 
any  of  the  provisions  of  this  Act,  such  common  carrier  may  set 
off  therein  any  sum  it  has  contributed  or  paid  to  any  insurance, 
relief  benefit,  or  indemnity  that  may  have  been  paid  to  the  in- 
jured employee  or  the  persm  entitled  thereto  on  account  of  the 
injury  or  death  for  which  said  action  was  brought. 

Sec  6.  That  no  action  shall  be  maintained  under  this  Act 
•  unless  commenced  within  two  years  from  the  day  the  cause  of 
action  accrued. 

Sec.  7.  That  the  term  "Common  Carrier"  as  used  in  this  act 
riiall  inchide  the  receiver  en-  receivers  or  other  persons  or  corpo- 
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tiff  may  recover,  provided  always  tihat  the  negligepee 
of  the  plaintiff  was  slight  in  point  of  fact,  tiiat  is,  he 
was  in  the  exercise  of  ordinary  caxt,  altliou^  possihly 
not  of  extraordinary  care."*  Then,  says  "There  is  this 
to  be  said  in  favor  of  such  a  rule:  it  obviates  all  per- 
plexing inquiries  as  to  whose  negligence  was  the  proxi- 
mate and  whose  the  remote  cause  of  the  injury.  This 
question,  as  is  well  known,  is  generally  put  to  the  jury, 
and  persons  acquainted  with  jury  trials  know  equally 
well  that  there  are  few  juries  capable  of  understanding 
a  subject  so  much  involved  in  metaphysics  and  specula- 
tion. It  is  as  idle  to  expect  juries  to  understand  such 
questions  as  to  understand  the  degrees  of  homicide.  In 
either  case,  nothing  more  can  be  fairly  expected  of  them 
than  verdicts  which  roughly  embody  the  prevailing  views 
of  justice  and  right;  and  instructions  formed  in  accord- 
ance with  a  simple  rule  like  that  of  the  Illinois  court  are 
probably  as  well  adapted  to  secure  this  result  as  any 
other."" 


rations  charged  with  the  duty  of  the  manageEaent  and  operation 
of  the  business  of  a  common  carrier. 

Sec.  8.  That  nothing  in  this  Act  shall  be  held  to  limit  the 
duty  or  liability  of  common  carriers  or  to  impair  the  ri^ts  of 
their  employees  under  any  other  Act  or  Acts  of  Congress,  or  to 
affect  the  prosecution  of  any  pending  proceeding  or  right  of 
action  under  the  Act  of  Congress  entitled  "An  Act  relating  to 
liability  of  common  carriers  in  the  District  of  Columbia  and  Ter- 
ritories, and  to  common  carriers  engaged  in  commerce  between 
the  States  and  between  the  States  and  foreign  nations  to  their 
employees,"  approved  June  11,  1906.  Approved  April  22,  1908. 

*Sec.  «69. 

"Thompson  on  Neg.  Sec.  271.     While  the  doctrine  of  com- 
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Under  the  doctrine  of  "comparative  negligence,"  if 
the  plaintiff's  negligence  is  gross,  he  cannot  recover  from 
the  defendant  unless  he  shows  the  defendant  to  have  been 
guilty  of  willful  criminal  negligence,  as  there  are  no 
degrees  of  gross  negligence."  Likewise  there  could  be 
no  recovery  if  the  parties  were  equally  in  fault.'  And 
of  course  not  if  the  plaintiflF's  negligence  was  greats 

parative  negligence  is  UBuall;  considered  aa  more  favorable  to 
the  plaintiff,  than  the  general  rule  of  contributory  negligence, 
Thompson  thinks  differently  and  says:  "The  general  doctrine 
of  the  courts  has  already  been  made  clear,  that  the  plaintiff  is 
never  turned  out  of  court  on  the  ground  of  his  contributory  neg- 
ligence where  he  has  exercised  ordinary  care,  which  is  tantamount 
to  saying  that  he  will  not  be  turned  out  of  court  merely  because 
he  has  failed  to  exercise  extraordinary  care,  or  has  been  guilty 
of  slight  negligence.  According  to  that  general  doctrine,  if  the 
plaintiff  has  exercised  ordinary  care,  but  has  failed  to  exercise 
extraordinary  or  great  care, — in  other  words,  has  been  guilty  of 
alight  negligence  or  inattention,  he  may  nevertheless  recover,  pn>- 
vided  the  defendant  has  been  guilty — not  of  gross  negligence, 
nor  of  gross  negligence  in  comparison  with  that  of  the  plaintiff 
— but  of  simple  negligence,  and  failure  to  exercise  ordinary  or 
reasonable  care.  The  lUinois  rule  is  the  same  as  to  the  contribu- 
tory negligence  of  the  plaintiff:  it  exacts  no  more  of  him  than  the 
exercise  of  ordinitry  care ;  it  does  not  turn  him  out  of  court  be- 
cause he  ha£  failed  to  exercise  extraordinary  or  great  care,  or  in 
other  words,  because  he  has  been  guilty  of  slight  neglect  But 
in  order  to  allow  him  to  recover  from  the  defendant  the  dam- 
ages which  he  has  suffered  through  the  defendant's  wrong,  it  re- 
quires him  to  show  that  the  defendant  was  guilty  of  what  may,  in 
many  cases,  be  more  than  simple  negligence — a  negligence  which 
is  'gross*  in  comparison  with  the  negligence  of  the  plaintiff." 
Sec.  375.     See,  116  lU.  358. 

"Illinois,  etc.  R.  Co.  v.  Hetherington,  88  HL  610 ;  68  SI.  576. 

*  Ohio,  et«.  R.  Co.  V.  Eaves,  4S  HI.  288. 
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than  that  of  defendant.'  It  is  suggested  that  inasmuch 
as  the  negligence  of  both  parties  combined  to  produce 
the  injury  they  should  both  be  considered  as  factors  in 
measuring  the  damages;  as  in  Georgia,  where  if  the 
negligence  of  the  party  injured  is  not  so  great  as  to 
bar  a  recovery,  the  jury  are  directed  to  consider  it  in 
mitigation  of  damages.*  Also  under  the  federal  statute, 
previously  dted,  contributory  negligence  is  to  be  con- 
sidered in  diminution  of  damages,  except  where  the  ne|^ 
Ugence  of  the  defendant  was  the  violation  of  an  express 
statute  providing  far  the  emplc^ees'  safety.'" 

Sec.  401-72.  SAME  SUBJECT— THE  CON- 
TRIBUTORY NEGLIGENCE  MUST  HAVE 
BEEN  THE  PROXIMATE  CAUSE  OF  THE 
INJURY,  TO  BAR  RECOVERY.— It  is  stated  as 
a  general  rule,  that  the  negligence,  or  want  of  care  of  the 
plaintiff  or  person  injured,  that  will  defeat  a  recovery, 


"W.  U.  Tel.  Co.  V.  Quino,  66  Dl.  319. 

*Thomp.  OD  Neg.  Sec.  280 ;  Central,  etc.  R.  Co.  v.  Newman, 
94  Ga.  560. 

"^Sce,  ante,  page  884,  Id  admiralty,  in  cases  of  marine 
tort  foundei]  upon  negligence  aa  well  as  in  eaUisiooH,  negligent 
navigation  and  prize,  the  rule  is  to  apportion  the  damages  he- 
tween  the  parties  responsible.  So  that  the  rule  of  contributor; 
negligence  does  not  prevail  in  admiralty  jurisdiction,  and  where 
there  is  a  collision  of  two  vessels,  and  both  are  in  fault,  though 
not  in  equal  degrees,  the  loss  will  be  apportioned  between  them  as 
to  the  comparitive  degree  of  fault  of  each.  The  Pegasus,  19 
Fed.  Rep.  46;  The  Columbia,  S7  Fed.  Rep.  238;  The  Max 
Morris,  28  Fed.  Rep.  881;  The  Wanderer,  20  Fed.  Rep.  140. 
But  see,  The  E.  B.  Ward,  20  Fed.  Rep.  702. 
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must  be  sudi  as  proximately  contributed  to  the  injury. 
The  remote  cause  being  no  more  noticed  as  a  ground  of 
defense  than  as  a  ground  of  recorery.'  But  in  the  appli- 
cation of  the  principle  it  is  to  be  remembered  that  it  is 
not  necessary  for  the  plaintiff's  negligence  to  be  the  sole 
cause  of  the  injury,  as  this  w<mld  bar  the  idea  of  negli- 
gence on  the  part  of  the  defendant;  if  the  plaintiff's 
negligence  was  "in  whole  or  in  part' '  the  proximate  cause 
of  the  injury,  or  contributed  directly  to  the  resulting 
injury,  he  caimot  recover.  Hence  in  giving  an  instruc- 
tion to  the  jury  as  to  contributory  negligence  the  court 
should  use  the  expression  "a  proximate  cause"  rather 
than  "the  proximate  cause."*  "It  is  also  settled  that  the 
comparative  degrees  of  the  negligence  of  the  respective 
parties  will  not  control  the  question  of  liability,  but  that 
if  the  plaintiff,  in  any  degree,  proximately  contributed 
to  the  injury,  he  can  not  recover."*  It  is  the  word 
proximately  that  is  to  be  given  the  emphasis,  as  in  a 
general  sense  one  may  be  said  to  "contribute"  to  every- 
thing which  befalls  him  while  living.  The  principle  is 
also  stated  in  the  form,  \haX  the  plaintiff's  contributory 
negligence  will  not  bar  him  from  recovering  from  the 


^Middendorf  v.  Schulz,  105  HI  App.  221;  Smithwick  v.  Hall 
&  Upson,  69  Conn.  «61 ;  Tuff  t.  Wannan,  2  C.  B.  (N.  S.)  740; 
Guthrie  V.  Mo.  R.  Co.  SI  Neb.  746;  Kansas  Cit;,  etc.  R.  Co.  t. 
Lackey,  114  Ala.  152;  Bait,  etc  R.  Co.  t.  Eean,  65  Md.  994; 
52  N.  H.  628. 

=McAunich  v.  Miss.  R.  Co.  20  la.  338;  39  la.  616;  N.  B.  St. 
R.  Co.  v.  Calderwood,  89  Ala.  247. 

«Penna.  R.  Co.  v.  Rif^ter,  42  N.  J.  L.  180, 188. 
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defendant,  unless  his  negligence  was  such  that  but  for 
its  presence  the  accident  would  not  have  happened.* 

Notwithstanding  plaintiflfs  negligence,  it  is  the  duty 
of  the  defendant,  on  discovering  plaintiff's  negligence, 
and  his  consequent  peril,  to  use  ordinary  care  to  protect 
him  from  the  consequences  of  his  act,  and  for  a  failure 
to  use  this  ordinary  care  he  becomes  liable."  On  the 
other  hand,  if  the  consequences  of  defendant's  negh- 
gence  may  be  avoided  by  the  use  of  ordinary  care  on 
the  part  of  the  plaintiff,  and  plaintiff  fails  to  use  sudi 
care,  he  cannot  recover.  That  is,  the  obligation  of 
plaintiff  and  defendant,  to  avoid  the  consequences  of 
each  other's  negligence  is  mutual."  But  recovery  may 
be  had  by  plaintiff  where  he  could  not,  t^  the  exercise 
of  ordinary  care,  have  discovered  and  avoided  the  conse- 
quences of  defendant's  negligence.'' 

^SoIliTan  t.  Louisville  Bridge  Co.,  9  Bush.  (Ky.)  81;  Fair- 
ley  y.  Railroad  Co.  81  Va.  T83;  65  Md.  996;  118  Fa.  St.  600. 

"Northern  Central  K.  Co.  v.  SUte,  81  Md.  366;  Farley  t. 
Richmond,  etc.  K.  Co.,  81  Va.  78S;  Baltimore,  etc.  R.  Co.  t. 
Kcan,  66  MA  394 ;  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408 ; 
Baker  v.  WlUmington  R.  Co.,  118  N.  C.  1015. 

"Butterfield  v.  Forrester,  11  East,  60;  Tuff  v.  Warman,  6  C. 
B.  (N.  S.)  678;  Hassa  v.  Junger,  16  Wis.  698;  68  Ga.  12;  LU- 
ley  T.  Fletdier,  81  Ala.  234. 

'No.  Central  R.  Co.  v.  Price,  29  Md.  420 ;  Davies  v.  Mann, 
10  M.  &  W.  646;  Pittsburgh  t.  Grier,  22  Fa.  St.  54;  Donald- 
son T.  Mississippi,  etc.  R.  Co.,  18  la.  280.  In  the  application 
of  this  principle  it  is  said  that  it  should  be  remembered  that  the 
plaintiff  is  not  chargeable  with  negligence  in  not  anticipating  the 
wrongful  act  of  the  defendant,  as  he  is  entitled  to  assume  that 
he  will  act  rightly.  But  if  he  discovers  a  wrongful  act  of  the  de- 
foidant  in  time  to  avoid  any  injurious  consequences  which  mif^ 
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The  application  of  the  foregoing  doctrines  and  rules 
is  not  always  easy,  and  the  enimdation  of  one  principle 
seems,  sometimes,  to  deny  or  qualify  the  existence-  of 
another.  The  care  to  he  exercised  seems  to  be  shifted 
back  and  forth  from  plaintiff  to  defendant  to  avoid  the 
negligence  of  the  other  until  the  court,  as  well  as  the 
jury,  may  well  become  confused  in  applying  the  con- 
flicting principles.^  In  Shearman  &  Redfield  on  Neg- 
ligence, this  shifting  duty  to  use  care  is  thus  stated: 
"The  party  who  has  the  last  opportunity  of  avoiding 
accident,  is  not  excused  by  the  negligence  of  any  one 
else.  His  negligence,  and  not  that  of  the  one  first  in 
fault,  is  the  sole  proximate  cause  of  the  injury."*  This 
general  statement,  which  has  since  been  designated  "last 
clear  chance"  doctrine,"  is  thus  applied  in  a  case  where 
a  man  was  killed  by  a  tr^  while  on  a  railway  track: 
"The  admitted  test  rule  to  which  we  have  adverted,  that 
he  who  has  the  last  dear  chance,  notwithstanding  the 

flow  from  it  to  himself,  he  is  bound  to  use  ordinary  care  to  that 
end ;  and  if  b;  reason  of  his  failure,  under  such  circumstances, 
to  use  ordinary  care,  a  wrongful  act  of  the  defendant  results  in 
injury  to  him,  he  cannot  recover  damages  of  &6  defendant.  In 
such  a  case  his  own  negligence  is  deemed  the  proximate  cause  of 
the  injury,  while  the  negligence  of  the  defendant  is  but  a  remote 
cause  of  it.  "A  has  constructed  a  dangerous  area  in  front  of  his 
house  in  tiie  sidewalk,  into  which  B  falls  and  is  injured.  If  B 
could  have  avoided  falling  into  it  by  the  exercise  of  ordinary  or 
reasonable  care,  B  cannot  recover  damages  of  A.  (Irwin  t. 
Sprigg,  Gill  (Md.)  aOO.)"    Thompson  on  Neg.  Sec.  S24. 

*See,  Thomp.  on  Neg.  Sees.  «38,  234. 

•Shear.  &  R.  Neg.  (6th  ed.)  Sec.  99. 

"TTiomp.  on  Neg.  Sec.  ««);  16  Utah,  281. 
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negligence  of  tbe  adverse  party,  considered  solely  re- 
sponsible, must  be  applied,  in  contemplation  of  the  law 
wtiidi  prescribes  and  fixes  their  relative  duties.  The 
law,  as  settled  by  two  lines  of  authorities,  here  imposes 
upon  the  engineer  of  a  moving  train  the  duty  of  rea- 
sonable care  in  observing  the  track;  and  if,  by  reason 
of  his  omis^n  to  look  out  for  cows,  horses  and  hogs, 
be  faUs  to  see  a  drunken  man,  or  reckless  boy  asleep  on 
the  track,  it  cannot  be  denied  that  he  is  guilty  of  a 
dereliction  of  duty.  If  he  is  guilty  of  a  breach  of  duty, 
we  cannot  controvert  the  proposition  which  necessarily 
follows  from  the  admission  that,  but  for  such  omission, 
or  if  he  had  taken  advantage  of  the  last  clear  oppor- 
tunity to  perform  a  duty  imposed  by  law,  the  train  would 
have  been  Stopped  and  a  life  saved."* 

Except  in  the  states  having  adopted  the  doctrine  of 
"comparative  negligence,"  as  previously  discussed,  or 
where  the  statute  so  directs,  the  general  rule  is  that  con- 
tributory negligence  on  the  part  of  the  plaintiff  is  not 
to  be  considered  in  mitigation  of  or  apportionment  of 
damages  which  he  has  sustained,  and  plaintiff  is  either 
entitled  to  recover  in  full  or  not  at  all.*  But  if  subse- 
quent to  the  injury,  for  which  the  defendant  is  respon- 
sible 1^  reason  of  negUgenee,  the  plaintiff,  by  reason 
of  his  own  default  or  negligence,  as  in  disobeying  the 
advice  of  his  physician,  or  the  like,  enhances  his  dam- 


'Fidtett  V.  Wflmington,  etc  R.  Co.,  117  N.  C.  616,  636. 

■Flanden  v.  Meath,  27  Ga.  S58;  69  Ga.  1«;  S6  Ga.  860, 
Tenn.  Code,  (Thomp.  ft  S.)  Sec.  1167;  Chesapeake,  etc.  R.  Co. 
T.  Foster,  88  Tenn.  671. 
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ag«,  he  cannot  recover  for  such  additional  damage,  as 
his  own  act  is  the  proximate  cause  thereof.  This  prin- 
ciple is  stated  that  the  person  injured  is  not  entitled  to 
recover  for  any  enhancement  of  damages  produced  by 
his  own  want  of  care.'  This  principle  applied  to  a  case 
where  cattle  had  been  injured  by  a  railway  compuiy, 
the  animals  being  fit  for  beef,  and  their  injury  not  de- 
stroying their  value  for  food  purposes,  it  was  held  to 
be  the  duty  of  the  owner  to  dispose  of  them  to  the  best 
advantage,  and  not  to  wantonly  abandon  them  and  look 
to  the  company  for  the  full  value.* 

Sec.  401-78.  SAME  SUBJECT— ILLUSTRA- 
TIONS OF  WHAT  WILL  BE  DEEMED  CON- 
TRIBUTOHY  NEGLIGENCE.— "Where  a  party 
in  the  exerdse  of  his  own  ri^t  is  in  the  enjoyment  of 
that  -wimh.  is  common  to  others  also,  or  -wlacAi  may  in 
any  way  narrow,  impede,  or  restrict  the  enjoyment  of 
rights  by  others,  his  duty  to  observe  a  vigilance  propor- 
tionate to  the  danger  of  interference  is  manifest.  Thus, 
one  about  to  cross  a  rulway  track  by  the  public  high- 
way, where  the  liability  of  collision  is  great,  will  be  held 
precluded,  by  his  contributory  negligence,  from  a  recov- 
ery for  an  injury,  if  he  drives  upon  the  track  without 
looking  for  approaching  trains,  even  though  the  rul- 

^ThcHiias  v.  Kenjon,  1  Daly  (N.  Y.),  13S;  Greenland  t. 
Chaplin,  6  Exch.  24>3;  Lawrence  v.  Housatonic  R.  Co.,  S9  Conn. 
890;  ^mpson  v.  Keokuk,  81  la.  668;  Douj^  v.  Stevens,  18 
Mo.  8^;  Laker  t.  Damon,  IT  Pick.  S84. 

'Illinois,  etc.  R.  Co.  v.  Finnigan,  31  HI.  646;  49  111.  385.  l^e 
test  of  the  damage  in  such  a  case  is  the  difference  between  the 
value  of  the  cattle  as  injured,  and  their  value  before  the  injury. 
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way  company  has  neglected  to  sound  tlie  alarm  iduch 
the  statute  requires  of  it  at  such  places."  If  the  view  is 
temporarily  obstructed  or  the  hearing  made  ineffective 
by  a  tranaent  noise  or  disturbance,  one  should  wait  or 
should  exercise  care  in  proportion  to  the  difficulty  and 
danger."  If  one  is  seen  on  the  track  in  time  for  him 
to  get  out  of  the  way,  the  engineer  has  a  right  to  assume 
he  will  do  so,  unless  he  has  reason  to  suppose  he  is  labor- 
ing imder  some  disability,  or  that  he  does  not  hear  or 
comprehend  the  signals.'  Where  a  blind  man  was  in- 
jured at  a  crossing,  it  was  held  gross  negligence  for 
sudi  a  person  to  go  alone  and  unatt^ided  where  si^t 
is  necessary  for  safety.'  The  same  degree  of  precau- 
tion is  not  required  in  crosdng  street  car  tracks  as  in 
crossing  the  tracks  of  a  steam  railroad."   It  is  held  to  Ce 

opting,  R&ilroad  Co.  t.  Whitton,  13  Wall.  270 ;  RaHrood  Co. 
T.  Houston,  95  U.  S.  697 ;  Sehofield  v.  C^cago,  etc.  Ry.  Co.,  114 
U.  S.  615;  Craig  t.  New  York,  etc.  R.  Co.,  118  Mass.  *Sl; 
TohnaD  t.  STracose,  etc.  Co.,  98  N.  Y.  198;  Reading,  etc  Co.  v. 
Ritdiie,  lOt  Pa.  St.  4Sfi;  Bellefontaine,  etc  R.  0>.  t.  Snyder, 
24  Ohio  St  671 ;  Lane  t.  Mo.  Fac  Ry.  Co.  132  Mo.  4;  Mc- 
Adoo  T.  Richmond,  etc.  R.  Co.,  105  N.  C.  140,  and  many  othen. 

*atiQg,  Baltimore,  etc.  R.  Co.  v.  McClellan,  69  Ohio  St  142 ; 
Colorado,  etc.  R.  Co.  ▼.  ThcHnas,  38  Colo.  617 ;  Conklin  t.  Erie 
Co.  68  N.  J.  L.  338;  Miss.  Pac.  Ry.  Co.  v.  Lee,  70  Tei.  496; 
Craig  T.  N.  Y.,  etc  R.  Co.,  118  Mass.  431,  and  others. 

^Citing,  French  t.  Fhila.  R.  Co.,  89  Md.  S74 ;  Boumeester  v. 
Grand  Rapids,  etc.  Co.,  67  Mich.  87 ;  Gregory  v.  Cleveland,  etc 
Co.,  112  Ind.  S8S.  But  see,  Meeks  v.  So.  Pac  R.  Co.,  56  CaL 
618;  Maryland,  etc  R.  Co.  t  Neubeur,  62  Md.  891. 

"Flraida  Central  R.  Co.  t.  Williams,  87  Fla.  406;  FennemoD 
V.  Holden,  75  Md.  1. 

*Cin.  St  By.  Co.  T.  Snell,  64  Ohio  St  197;  Bob^U  t.  Spo- 
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contributory  negligence  to  get  on  or  off  a  moving  train 
of  cars,  or  to  ride  on  the  platform  when  there  is  room 
inside."  If  (me  uses,  knowingly,  a  defective  or  ol>< 
structed  sidewalk  or  roadway,  the  question  of  his  negli- 
gence is  usually  for  the  jury.'  But  the  danger  may 
be  so  great  and  apparent  as  to  render  the  use  of  the  way 
negligent  in  law,'  especially  if  another  route  is  open/'' 

Sec  401-74.  SAME  SUBJECT— CONTRIBU- 
TORY NEGLIGENCE  OF  INFANTS  AND 
OTHERS  NOT  SUI  JURIS.— As  children  and 
others  incapable  by  reastm  of  tender  years,  or  bodily  or 
mental  infirmity,  are  under  the  legal  care  of  their  par- 
ents, or  those  having  the  custody  of  them,  it  is  a  well 
settled  principle  that  they  are  chargeable  with  the  neg- 
ligence of  those  who  are  thus  diarged  with  their  cus- 
tody and  control.  So  that  in  Hartfield  t.  Roper,  the 
leading  case  upon  the  subject  in  tills  country,  it  was 


kane  St.  Ry.  Co.,  2S  Wash.  SSS ;  Tes<^  t.  Milwaukee  Elec  R;., 
etc.  Co.,  108  Wis.,  699,  and  other*. 

i^Howell  V.  HL  Cent  R.  Co.,  76  Miss.  KM;  Hunter  t.  Coop- 
erstown  R.  Co.,  112  N.  Y.  371 ;  Bacon  t.  Delaware,  etc.  R.  Co., 
148  Pa.  St.  14 ;  Calderwood  v.  No.  B.  St.  Ry.  Co.,  96  Ala.  818; 
Worthington  t  Central  Vt.  R.  Co.,  64  Vt  107;  Fisher  v.  Rail- 
road Co.,  4S  W.  Va.  188;  HoUoway  v.  Ry.  Co.,  130  CaL  177; 
Chicago,  etc.  Co.  t.  McCaughna,  216  SI-  202. 

^Bullock  V.  Mayor,  etc.  of  N.  Y-,  99  N.  Y.  664;  Gilbert  v. 
Boston,  189  Mass.  818,  and  others. 

■Merrill  t.  No.  Yarmouth,  78  Me.  200;  Sdiaefler  v.  San- 
dusky, 83  Ohio  St  246;  Hartman  t.  Muscatine,  70  la.  511. 

■Cooley  on  Torts  (2d  ed.),  1467  et  eeq.  Citing,  Pittsburgh, 
etc.  R.  Co.  V.  Taylor,  104  Pa.  St  306;  McGinty  v.  Keokuk,  66 
la.  726,  and  others. 
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held  that  a  child  two  years  of  age,  ^o  was  run  over 
while  at  play  in  the  public  street,  was  not  entitled  to 
recorer  because  it  was  negligent  for  him  to  be  thus  ex- 
posed to  injury;  it  being  the  duty  of  the  parents,  or 
those  having  the  custody  of  a  child  too  young  to  un- 
derstand his  danger  to  judge  for  him,  and  their  negli- 
gence in  fulfilling  this  duty  is  imputed  to  the  child  so  as 
to  prevent  recovery  for  the  injury.*  Under  the  English 
rule  the  custodian  must  be  actually  present  and  in  charge 
of  the  diild  in  order  to  have  his  negligence  imputed  to 
the  infant  or  person  non  mi  juris.  The  rule  laid  down  in 
Hartfield  v.  Roper  is  followed  in  some  states,"  modified 
in  some,^  and  denied  in  others."  Thus,  in  Vermont,  it 
is  said,  in  a  leading  case,  "We  are  satisfied  tliat  although 
a  child,  or  idiot,  or  lunatic  may,  to  some  extent,  have 
escaped  into  the  highway,  through  the  fault  or  negli- 
gence of  his  keeper,  and  so  be  improperly  there,  yet  if 
he  is  hurt  by  the  negligence  of  the  defendant,  he  is  not 


*Rartfield  v.  Roper,  9,\  Wend.  615.  To  some  effect  see, 
Mangam  y.  Brooklyn  R.  Co.,  S8  N.  Y.  46fi. 

"Wait*  V.  N.  E.  RaUwaj  Co.,  EI.  BI.  &  El.  719;  Singleton  v. 
E.  Counties  R.  Co.,  7  C.  B.  (N.  S.)  287. 

<^ris^t  v.  Maiden,  etc.  R.  Co.  4  Allen  (Mass.),  283;  Brown 
T.  R.  Co.,  68  Me.  384;  McMahon  v.  Railroad  Co.,  99  Md. 
439;  Fitzgerald  v.  R.  C,  29  Minn.  836;  EvBnsville  R.  Co.  v. 
Wolf,  69  Ind.  89. 

^Karr  v.  Parks,  40  Cal.  188;  89  Md.  488. 

"Smith  V.  O'Connor,  48  Pa.  St.  218;  119  Pa.  St.  412;  Robin< 
son  V.  Cone,  22  Vt  213 ;  Birge  v.  Gardiner,  19  Conn.  607 ;  Davia 
V.  Gaamieri,  46  Ohio  St.  470;  Chi.  Oty  R.  Co.  v.  Wilcox,  188 
m.  870;  88  Va.  267;  115  Mo.  596;  98  Ga.  869;  84  Fed.  Rep. 
686. 
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precluded  from  his  redress.  If  one  know  tiiat  such  » 
person  is  in  the  highway*  ot  on  a  railway,  he  is  bound 
to  a  proportionate  degree  of  watdifulness,  and  what 
would  be  but  ordinaiy  neglect  in  regard  to  one  whom 
the  defendant  supposed  a  person  of  full  age  and  capao 
ity,  would  be  gross  neglect  as  a  diild,  or  one  known  to 
be  incapable  of  escaping  danger.'"  And  the  lule  ia 
usually  modified  so  as  to  allow  the  child  to  recover  for 
injuries  received,  thougfi  caused  by  the  negligence  of  its 
parents  in  allowing  it  to  be  in  a  dangerous  or  exposed 
poation,  if  the  jury  find  that  the  consequences  of  sudi 
negligence  could  have  been  avoided  by  the  exercise  of 
ordinary  care  and  prudence  on  the  part  of  the  defendant, 
or  the  injury  to  the  child  was  caused  by  the  gross  negli- 
gence of  the  defendant,  or  occurred  when  the  child  had 
escaped  from  tbe  custody  of  its  parents  and  was  upon 
the  sidewalk,  or  other  exposed  place,  but  in  the  exer- 
cise of  ordinary  care,  considering  its  age,  and  is  injured 
as  a  result  of  defendant's  negligence.^** 


'Robinson  v.  Cone,  22  VL  21S. 

'"Bait.,  etc  R.  Co.  v.  McDoaell,  iH  Md.  SflC;  Maagun  v. 
Brooklyn  B.  Co.,  S8  N.  Y.  456 ;  Lynch  v.  Smith,  104  Mass.  6«; 
6S  Me.  6S2;  Fenna.  R.  Co.  v.  Morgan,  82  Pa.  St.  1S4;  Uo- 
Garr;  t,  Loomis,  GS  N.  Y.  104.  Where  the  parent  sues  in  his 
own  behalf  for  injuiies  to  the  chOd,  the  phuntiff's  ccKitributory 
negligence  may  be  shown  as  a  defense  to  the  action.  Fraser  ▼. 
So.  R.  Co.,  81  Ala.  180 ;  Cauley  t.  Pittsburgh  Co.,  96  Pa.  St 
S98;  Donk,  etc.  Co.  ▼.  Leavitt,  109  Ql.  App.  S86.  In  the  kst 
case  it  was  held  that  the  mother^s  Diligence  was  no  bar  to  a  suit 
by  the  father. 

"But  the  fact  that  a  party  who  is  not  <ut  jurit  is  found  in  a 
place  of  danger,  does  not  establish  a  case  of  negligence  agatnrt 
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By  reason  of  the  doctrine  of  imputing  to  tiie  ciiild 
the  negligence  of  the  parent  in  permitting  it  to  be  in  an 
exposed  or  dangerous  place,  tiie  diild  gets  no  benefit  of 
ttie  fact  that  it  is  not  sm  jurisj  and  incapable  of  appre- 
dating  the  risk  it  runs,  and  in  the  states  where  this  doc- 
trine prevails,  it  is  more  to  Uie  advantage  of  the  child  to 
be  svi  jvn»,  and  capable  of  caring  for  itself  under  tiie 
drcumstances,  as  Hien  the  doctrine  of  imputed  negli- 
gence of  its  parents  does  not  apply  and  is  held  only  to 
exercise  that  degree  of  care  reasonably  to  be  expected 
of  one  of  its  maturity  and  capacity.  On  the  other  hand, 
in  jurisdictions  where  the  doctrine  of  imputed  negli- 
gence does  not  apply,  a  child  that  is  too  young  to  exer- 
cise judgment  or  discretion,  Is  not  to  be  charged  with 
contributory  negligoice  on  his  part  and  llie  negligence 
of  his  parents  not  being  chargeable  to  it,  its  ri^t  to 

his  proper  custodian.  Very  jwmg  children  are  properl;  allofwed 
wnne  liberties :  a  child  of  five  may  be  allowed  on  a  city  sidewalk, 
and  a  child  of  ten  to  run  on  errands  without  any  one  feeling 
shocked  by  the  risks  to  which  he  is  exposed,  thou^  confessedly 
these  would  be  greater  than  in  the  case  of  an  adult.  SufTering 
■och  liberties  is  not  an  exercise  of  the  highest  care,  but  it  is, 
nevertheless,  not  inconsistent  with  ordinary  care.  It  is,  there- 
fore, not  negligence.  Moreover,  a  child  in  a  dangerous  position 
may  have  reached  it  by  escape  from  his  proper  custodian,  who 
wu  at  the  time  in  the  exercise  of  proper  care.  In  sudi  a  case 
no  question  of  concurring  negligence  arises,  and  whether  suit  ia 
brought  by  the  parent  for  the  injury  to  bis  ri^ts  as  such,  or  by 
tha  child,  there  is  nothing  io  the  exposure  which,  under  the 
doctrine  of  any  of  the  courts,  should  preclude  recovery.**  Coch 
ley  OD  Torts,  821;  citing,  Raiboad  Co.  v.  Stout,  17  Wa2L  657; 
88  N.  Y.  486;  MuUigan  v.  Curtis,  100  Mass.  £12;  97  HL  66; 
80  Mo.  SS6,  and  others. 
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reoovery  is  unquestioned.*  Hence  it  becomes  important 
to  determine  at  what  age  ttie  child  is  deemed  »vi  jum, 
and  when  this  will  be  a  questicm  of  law  and  when  a  ques- 
tion of  fact  There  is  no  hard  and  fast  rule  in  the  deter- 
mination of  this  question.  It  is  not  required  that  the 
child  attain  the  age  of  majority  before  it  becomes  ca- 
pable of  caring  for  itself,  neither  is  it  held  at  any  time 
to  the  same  rule  of  core  as  required  of  adults.  Very 
young  children  are  conclusively  presumed  incapable  of 
contributory  negligence,  and  tiiis  is  usually  a  matt»  of 
legal  determination  until  they  hare  arrived  at  the  age 
of  seven  years ;  from  the  age  of  seven  to  the  age  of  f our^ 
teen  there  is  a  prestunption  of  lack  of  ability  to  ap- 
preciate the  danger  necessary  to  constitute  contributory 
negligence,  but  this  may  be  overthrown  by  evidence  of 
capadty.'  Other  courts  hold  that  there  is  a  presump- 
tion of  ability,  and  that  a  diild  may  be  prestuned  »tU 
juris  at  twelve  years  of  age  unless  there  was  evidence 
tending  to  show  that  the  diild  was  not  qualified  to  un- 
derstand the  danger  as  an  adult  would.'  In  either  case, 
when  a  child  has  reached  an  age  to  be  deemed  capable 

'Thompson  on  Neg.  Sec.  806 ;  Railroad  Co.  t.  Stout,  17  WaU. 
667;  Mayer  v.  Railroad  Co.,  67  N.  Y.  B&. 

"Chicago,  etc.  Rj.  Co.  v.  Tuohy,  196  HL  410;  198  DI.  897; 
Vicksburg  t.  McLain,  67  Mias.  4;  Lynchhurg  Cotton  Mills  r. 
Stanley,  102  Va.  590 ;  Pratt  Coal  Co.  v.  Brawley,  83  Ala.  871 ; 
Cook  T.  Houston,  etc.  NaT.  Co.,  76  Tex.  853.  At  the  age  of 
fourteen  a  child  is  deemed  tut  jtuii,  in  the  absenoe  of  evidence 
tending  to  overthrow  this  pBesumption.  Nagle  v,  Allegheny 
Valley  R.  Co.,  88  Fa.  St.  S5 ;  and  in  another  court  this  is  fixed  at 
twelve  yesxB,  Tucker  v.  N.  Y.,  etc  R.  Co.,  1£4  N.  Y.  808. 

•Tucker  v.  New  York,  etc  R.  Co.,  1JB4  N.  Y.  808. 
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of  exercising  some  care  and  judgment  for  their  own 
safety,  the  rule  is  that  it  is  only  required  to  exercise 
that  degree  of  care  which  children  of  the  same  age  or- 
dinarily exercise  under  the  like  circumstances,  taking 
into  account  the  age,  experience,  capacity  aad  under- 
standing of  the  child;  in  other  words  the  degree  of  care 
is  graduated  to  the  age  uid  capacity  of  the  child.* 

Sec.  401-75.  SAME  SUBJECT— ILLUSTRA- 
TIONS OF  CONTRIBUTORY  NEGLIGENCE 
IN  CHILDREN.— Where  a  bright  intelligent  boy 
of  thirteen  years  of  age  was  killed  while  crossing  a 
railroad  track,  who  had  previously  worked  on  a  farm 
and  received  $18  a  month  and  board  for  his  work,  but 
at  the  time  of  the  injury  was  living  at  home  and  going 
to  school,  it  was  held  that  he  was  sui  jurig,  and  by  the 
rule  requiring  the  phuntLff  to  negative  contributory 
negligence,  and  failing  to  show  that  be  was  in  the  exer- 
cise of  reasonable  care,  the  plaintiff  was  nonsuited."    A 


<Rohloff  T.  Railroad  Co.,  76  Conn.  689;  ClerelaDd  Rollmg 
MUl  Co.  T.  Corrigan,  46  Ohio  St.  483 ;  Pueblo,  etc.  Ry.  Co.  v. 
Shennan,  ftS  Colo.  1144;  Fiahburn  t.  Burlington,  etc.  Ry.  C& 
127  la.  488 ;  Hayes  v.  Norcrou.  162  Mass.  546 ;  Poland  t.  Unioo 
R.  Co.,  26  R.  I.  216 ;  Omaha,  etc  R.  Co.  v.  Morgaii,  40  Neb. 
604.  In  many  cases  it  is  held  that  in  case  of  a  child  of  tender 
yean,  that  is  between  seven  and  fourteen,  if  the  circumstances 
show  that  the  duld  was  likelj  misled  or  confused  as  to  the  dan- 
ger in  the  situation,  and  his  conduct  was  not  unreasonable,  undw 
this  view  in  connection  with  its  age  and  capacity,  the  question 
of  ctmtributory  negligence  is  for  the  jury,  tiiough  some  precau- 
tion may  have  been  ov^looked  which  would  have  been  required 
of  an  aduh,  in  order  to  be  free  from  contributory  negligence. 
Barry  v.  N.  Y.,  etc  R.  Co.  98  N.  Y.  280. 

"  Reynolds  v.  N.  Y.,  etc.,  R.  Co.,  S8  N.  Y.  248. 
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railroad  company  was  held  not  to  be  liable  for  injuries 
sustained  by  a  boy  of  eight,  who,  after  being  warned  not 
to  do  so,  mounted  an  engine  at  a  time  when  he  was  not 
seen,  and  sustained  injuries  by  jumping  off  after  it  be- 
gan to  move,  although  no  whistle  was  blown  or  other 
signal  given."  So  a  boy  thirteen  years  of  age,  injured 
while  playing  on  a  railroad  turn-table  by  allowing  his 
legs  to  project  over  the  end  so  that  one  was  caught  be- 
tween it  and  the  embankment,  and  who  testified  tliat  he 
knew  of  the  danger  and  could  have  avoided  it  easily  if 
he  had  tiiought  of  it,  was  held  guilty  of  such  contribu- 
tory negligence  as  to  prevent  his  recovering  damages.' 
Where  a  child  of  nine  years  of  age,  who  had  been 
warned  of  the  danger,  climbed  from  a  window  to  a 
painter's  scaffold,  and  fell  and  was  injured;  and  a  boy 
of  eleven  years  who  was  injured  while  lounging  or  play- 
ing between  two  parallel  railway  trades  only  twelve  feet 
apart,  it  was  held  that  there  was  such  contributory  negli- 
gence as  would  prevent  recovery.'  "It  has  been  held 
that  children  of  the  following  sges,  and  in  the  situations 
named,  are,  in  law,  presumed  to  be  M4  jurit — ^that  is  to 
say,  capable  of  taking  care  of  themselves,  at  least  in  the 
absence  of  evidence  to  show  the  contrary — so  that,  under 
principles  already  set  out,  the  law  requires  of  them  the 
exercise  for  their  own  safety,  of  a  measure  of  care  cor- 
responding to  their  age,  knowledge,  experience,  and 
discretion,  when  viewed  with  reference  to  the  surroimd- 

«  Murray  t.  Richmond,  etx:.,  R.  Co.,  98  N.  C.  9*. 
'  Marryman  v.  Ou.,  etc,  R.  Co.,  85  la.  684. 
"  Martin  t.  Caliill,  89  Hun.  446 ;  Masser  t.  Chi.,  etc,  R.  Co., 
68  la.  602. 
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ing  circumstances:  A  bright,  healthy,  active  girl,  nine 
and  a  half  years  old,  the  question  being  whether  she  is 
entitled  to  unusual  attention  and  to  special  instructions. 
(158  N.  T.  265.)  A  strong,  healthy  boy,  eight  years 
and  seven  months  old,  bright  and  intellif^ent  for  his  a^ 
(Cleveland,  Etc.,  R.  Co.  v.  Tartt,  64  Fed.  Hep.  8S0.) 
A  diild  fire  and  a  half  years  old,  injured  by  darting 
from  the  sidew^  and  running  against  a  slowly  trotting 
horse,  before  he  had  gone  six  feet  (Hayes  v.  Nor- 
cross,  162  Mass.  546.)'  But  ^ere  a  boy  ei^t  years 
of  age  was  struck  by  a  backing  engine  and  killed,  it  was 
held  a  question  for  the  jury  whether  he  exercised  that 
degree  of  circumspection  which  a  child  of  his  years  and 
maturity  of  judgment  would  be  expected  to  exercise. 
And  where  a  boy  of  seven  years  of  age  was  run  over  by 
a  street  car,  it  was  held  Hiat  he  was  not  to  be  presumed 
sui  juris  so  as  to  be  chargeable  with  negligence  as 
matter  of  law,  bi^t  that  it  was  a  question  of  fact  for  the 

Sec.  401-76.  SAME  SUBJECT— UPON  WHOM 
IS  THE  BURDEN  OF  SHOWING  THE  PRES- 
ENCE OR  ABSENCE  OF  CONTRIBUTOKY 
NEGLIGENCE.— In  an  action  far  damagea  on  tbe 
ground  of  negligence,  the  plaintifiF  muat  show  that  the 
injury  waa  caused  by  the  fault  of  the  defendant,  "and 
for  tiiis  purpose  he  must  show  the  circumstances  under 
which  it  occurred.    If  from  these  drcumstances  it  ap- 

*  Thompson  on  Neg.,  Sec.  81S,  note. 

■»  McGovem  t.  N.  Y.  etc  Co.,  67 N.  Y.  ill -.SUmcv.  Drydock 
R.  Co.,  lis  N.  T.  101;  Brawn  T.  Sherer,  1S5  Mius.  88;  165 
Hu>.  1<5. 
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pears  that  tlie  fault  was  mutual,  or,  in  other  words, 
that  contributoiy  negligence  is  fairly  imputable  to  him, 
he  has  by  siiowing  them  disproved  his  right  to  recorer. 
But  going  no  further,  it  may  be  said  that  there  is  a  legal 
presumption  against  negligence  upon  wbidi  he  is  at 
liberty  to  rely,  thus  casting  the  burden  of  showing  con- 
tributary  negligence  upon  the  defendant.  Many  cases 
so  hold.^  But  in  other  cases  it  is  said  that  negligence 
in  one  party  presupp(»es  the  duty  of  care  imposed  upon 
him  for  protection  of  the  otiier;  and  that  the  plaintiff 
does  not  show  t^e  existence  of  this  duty  until  he  has 
first  shown  his  own  rdatire  posititxi,  and  that  he  was 
himself  in  the  exercise  of  proper  care.  In  this  view 
the  absence  of  contributory  negligence  becomes  a  part 
of  the  plaintiff's  case,  and  should  appear,  prima  facte 
at  least,  before  the  defendant  can  be  called  upon  to  an- 
swer tiie  negligence  imputed  to  himself.  Nor  is  this 
calling  up<m  him  to  prove  a  negative;  it  is  requiring 
of  him  merely  that  he  show  tiie  duty  he  counts  upon 
and  its  breadi.*** 

^  Citing:  Railroad  Co.  t.  Gladmon,  15  Wall.  401 ;  McQuilken 
v.  Cent  Pac.  R.  Co.,  fiO  CaL  7;  ThconpsoD  v.  R.  Co.,  61  Mo.  190; 
Rogenschutz  v.  Smith,  84  Kj.  380;  Nebon  v.  Helena,  16  Mont. 
21 ;  Bradwell  t.  Ry.  Co.,  1S9  Pa.  St  404,  and  many  others. 

'  Cooley  on  Torta,  809.  Citing :  Lane  y.  Crombie,  1«  Pick.  177 ; 
Teipd  V.  Hilaendegen,  44  Midi.  461 ;  Park  v.  O'Brien,  J8S  Cram. 
S89;  Murph;  v.  R.  Co.,  %S  la.  661,  and  others.  Where  the  cir- 
cumstances alleged  by  the  plaintiff  disclose  contributory  negli- 
gence on  his  part,  the  defendant  may  take  advantage  of  it  withr 
DUt  pleading  it.  Nord  v.  Mining  Co.,  SO  Mont.  46 ;  Clark  v.  R. 
Co.,  20  Utah,  401 ;  and  it  is  held  in  some  cases  that  contributory 
negligence  may  be  shown  under  the  general  issue,  without  spe^ 
ially  pleading  it.    Can.  Pac.  Ry.  Co.  v.  Clark,  7S  Fed.  76- 
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Sec  401-77.  OF  THE  RIGHT  OF  COMMON 
CARRIERS  AND  OTHERS  TO  MAKE  CON- 
TRACTS LIMITING  THEIR  COMMON  LAW 
LIABILITY  FOR  NEGLIGENCE.— WhUe  com- 
mon carriers  may  limit  to  some  extent  their  common 
law  liability  by  spedal  contract  with  the  shipper,  when 
they  attempt  by  such  contracts  to  exempt  themselves 
from  all  or  partial  liability  for  their  failtire  to  exercise 
ordinary  care,  the  contracts  are  held  void  as  against 
pubhc  poUcy.  The  rule  is  stated  by  the  Supreme  Court 
of  the  United  States,  as  follows:  "By  the  law  of  this 
country  as  declared  by  this  court,  in  the  absence  of  any 
statute  controlling  the  subject,  any  contract  by  which 
a  conmaon  carrier  of  goods  or  passengers  undert^es 
to  exempt  himself  from  all  responsibility  for  loss  or 
damage  arising  from  the  negligence  of  himself  or  his 
servants  is  void  as  against  pubUc  policy,  as  attempting 
to  put  off  the  essential  duties  resting  upon  every  public 
carrier  by  virtue  of  his  employment,  and  as  tending  to 
defeat  tiie  fimdamental  principles  on  which  the  law  of 
common  carriers  was  established — ^the  securing  of  the 
utmost  care  and  diligence  in  the  x>erformance  of  their 
important  duties  to  the  public.^  Hence,  it  is  said  that 
all  contracts  limiting  the  carrier's  responsibihty  as  con- 
nected with  Mxe  carriage  of  goods  or  passengers,  is  sub- 
ject to  the  implied  exception.  That  for  lack  of  ordi- 
nary care  on  the  part  of  the  carrier  or  his  servants 
or  agents  the  liability  exists  notwithstanding  the  con- 
tract.'   But  wliere  the  carrier  graduates  his  compen- 

»  Chicago,  etc.,  R.  Co.  v.  Solan,  169  U.  S.  188,  ISB. 

3  Moulton  V.  St.  Paul,  etc.,  B.  Co.,  81  Minn.  86;  CaL  Powder 
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sation  according  to  the  value  of  the  property  and  a 
contract  is  fairly  made  agreeing  upon  such  value  and 
the  rate  for  transportation  is  based  upon  the  valuation, 
the  contract  is  binding  and  only  the  stipulated  amount 
can  be  recovered,  though  it  is  less  than  the  true  value 
and  the  loss  was  due  to  negligence."*  But  there  is 
some  conflict  in  the  authorities  in  the  application  of 
this  principle.' 

It  is  also  held,  in  most  states,  to  be  against  public 
policy,  for  a  fiarrier  to  exempt  himself  from  liability  by 
reason  of  his  negligence,  though  the  x>er8ons  are  carried 
free,  as  on  "drover's  passes"  to  look  after  cattle  or  other 
live  stock  being  shipped." 

Wks.  T.  Atlantic  ft  Pac  R.  Co.,  US  CaL  329;  Powell  t.  Fo.  R. 
Co.,  Si  Pa.  St  414;  School  Diet.  v.  Boeton,  etc.,  R.  Co.,  lOft 
Mass.  S52. 

B  Cooley  on  Torts,  826.  Citmg :  LouieriUe,  etc.,  R.  Co.  v.  Sher- 
Tod,  84  Ala.  178;  Pac.  Exp.  Co.  v.  Foley,  46  Kan.  457;  Grave* 
T.  Lake  Shore,  etc,  R.  Co.,  1S7  Mass.  89 ;  Alair  v.  N.  Pac.  R.  Co., 
03  Minn.  160;  Bait,  etc.,  R.  Co.  v.  Hubbard,  72  Ohio  St.  302, 
and  others.  j 

*  In  these  cases  the  stipulations  were  held  valid:  Western  Ry. 
of  Ala.  T.  Harwell,  91  Ala.  840;  Oppenheimer  v.  U.  S^  Exp.  Co., 
69  111.  62;  Harvey  v.  R.  Co.,  74  Mo.  038;  Durgin  v.  Am.  Ex. 
Co.,  66  N.  H.  277.  For  examples  of  stipulations  held  invalid, 
see:  Pittsburg  etc.,  R.  Co.  v.  Sheppard,  06  Ohio  St.  68 ;  Will- 
cock  V.  Pa.  R.  Co.  166  Pa.  St.  184;  So.  Ry.  Co.  v.  Jones,  182 
Ala.  487;  Fort  Worth,  etc,  R.  Co.  v.  Greathouse,  82  Tex.  104; 
Rosenfield  v.  Peoria,  etc,  R.  Co.,  103  Ind.  121. 

"  Railroad  Co.  v.  Lockwood,  17  Wall.  8OT;  Railroad  Co.  v. 
Stevens,  90  XT.  S.  660 ;  Cleveland,  etc,  R.  Co.  v.  Curran,  19  Ohio 
St.  1 ;  IIL  Cent  R.  Co.  v.  Bedie,  174  111.  IS ;  Louisville,  etc,  R. 
Co.  V.  Faylor,  126  lud.  126;  McNeill  r.  Duriiam,  etc,  R.  Co., 
130  N.  C.  682.  In  New  York  and  New  Jersey  the  carrier  may 
contract  against  any  liability  except  the  personal  negligoue  of 
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Telegraph  ccnnpanies  have  been  held  to  he  ahle  to 
validly  contract  that  unless  the  message  is  repeated  at 
the  sender's  cost,  they  shall  not  he  responsible  for  errors 
or  delays,  ^en  this  provision  has  been  brought  to  the 
attention  of  the  party  sending  the  message.'  In  several 
states  a  condition  in  sending  a  night  message  providing 
that  the  company  shall  be  liable  for  errors  or  delays  only 
to  the  extent  of  what  is  received  for  the  message  is  void, 
as  being  contrary  to  public  policy.'  likewise  a  pro- 
vision limiting  the  damage  to  ten  times  the  price  pud.' 

In  some  states  it  is  held  that  telegraph  companies 
cannot  limit  their  liability  for  negligence,  or  gross  negli- 
gence,* and  in  others  their  ccmtractual  ability  in  this 
respect  is  denied  entirely.*** 

himself.  BUbcU  t.  N.  Y.  Cent.  R.  Co.,  «5  N.  Y.  AM;  108  N.  Y. 
80;  Kinney  t.  Cent,  R.  Co.,  Sit  N.  J.  407.  The  matter  is  gay~ 
emed  by  atatt^  in  many  states. 

'La  Grange  T.  So.  Wes.  Td.  Co.,  2S  La.  Ann.  S8S;  S6  Pa. 
St.  »98 1  Reed  v.  W.  U.  Tel.  Co.,  13S  Mo.  661 ;  Sberill  t.  W.  U. 
TeL  Co.,  116  N.  C.  665;  Pepper  v.  TeL  Co.,  87  Tenn,  664; 
Grinnell  v.  W.  U.  Tel.  Co..  118  Mass.  299;  Kirby  v.  Western 
U.  TeL  Ca,  4  S.  Dak.  lOS;  Brrese  t.  U.  S.  Td.  Co.,  46  Bark 
B74. 

'  Bartlett  v.  Wert.  U.  TeL  Co.,  6%  Me.  209 ;  Hibbard  t.  W.  U. 
TeL  Co.,  33  Wis.  669.  Stipulations  requiring  dainu  for  dam- 
ages to  be  presented  within  a  limited  time  are  held  good.  79 
Tex.  66;  7  S.  Dak.  628. 

•  Marr  T.  W.  U.  TeL  Ctt,  86  Tenn.  829;  W.  U.  Ta  Co.  v. , 
Shotter,  71  Ga.  760. 

»  Hart  T.  West.  U.  Td.  Co.,  66  Cal.  679;  Kiley  t.  W.  U.  TeL 
Co.,  109  N.  Y.  281 ;  Am.  U.  Tel.  Co.  v.  Dougherty,  89  Ala.  191. 

'»  Wann  v.  W.  U.  Ta  Co.,  87  Mo.  472;  Tyler  v.  W.  U.  Tel. 
Co..  60  BL  421. 
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Sec  401-78.  IT  IS  A  GENERAL  RIILE  THAT 
AN  INDrVTDUAL  OR  COMPANY  CANNOT 
LIMIT  HIS  OR  ITS  LIABILITY  FOR  NEGLI- 
GENCE.— The  principle  that  it  is  against  public  pcdicy 
f  cv  an  individual  or  company  to  limit  his  or  its  liability 
for  negligence  is  a  general  one  and  applies  to  all  the 
various  rdatioDs  in  which  men-  may  be  placed  with  re- 
spect to  one  fuiother.  So  an  attempt  of  the  master  or 
employer  to  exempt  himself  from  liability  for  injuries 
to  his  servants  for  negligence  by  contract  will  be  held 
void.^  As  we  have  seen,  in  the  preceding  paragraph, 
there  are  some  exceptions  or  limitations  to  this  rule.* 

Sec  401-79.  UNDER  WHAT  CIRCUM- 
STANCES THE  MANUFACTURER  OR  FUR- 
NISHER OF  AN  ARTICLE  BECOMES  LIA- 
BLE TO  THIRD  PERSONS  INJURED  BY 
SUCH  ARTICLE.— The  doctrine  of  privity  of  con- 
tract, limits,  as  a  general  rule,  the  liability  of  the  maker, 
vendor,  or  contractor  who  furnishes  an  article  extends 
only  to  those  with  -wbom  he  has  contracted,  for  negU- 
gence  in  the  construction,  manufacture  or  side  of  such 
article.  So  that  if  one  contracts  to  build  a  house,  or 
repair  a  coach,  or  furnishes  a  conmiodity,  which  is  not 
in  its  nature  dangerous,  in  its  use  or  application,  he  does 
not  beccnne  liable  to  third  persons,  not  contracted  with, 
thou^  they  are  injured  by  reason  of  scnne  defect  in 
the  same,  which  might  have  been  avoided  or  discovered 

>  Blanton  v.  Dold,  109  Mo.  64 ;  67  Minn.  18 ;  16  Kj.  (L.  R.) 
600. 

2  See  also,  Greenirich  Ins.  Co.  t.  LouimHe,  etc.,  R.  Co.,  11£ 
Ey.  S98;  90  la.  S66;  161  Mo.  S78. 
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if  proper  care  and  diligence  had  been  used  by  the  maker, 
builder  or  furnisher.*  "The  consequences  of  holding  the 
opposite  doctrine  would  be  far  readiing.  If  a  contractor 
who  erects  a  house,  who  builds  a  bridge,  or  performs 
any  other  work ;  a  manufacturer  who  constructs  a  boiler, 
piece  of  machinery,  or  a  steamship,  owes  a  duty  to  the 
whole  world,  that  his  work  or  his  machine  or  his  steiun- 
ship  shall  contain  no  hidden  defect,  it  is  difficult  to 
measure  the  extent  of  his  responsibility,  and  no  prudent 
man  would  engage  in  such  occupations  upon  such  condi- 
tions. It  is  safer  and  wiser  to  confine  such  liabilities  to 
the  parties  immediately  cmicemed."* 

The  limitations  <m  this  general  rule  are  based  on  the 
fact  that  the  artide  manufactured  or  furnished  is  in 
its  nature  or  use  dangerous,  or  likely  to  cause  injury  to 
any  one  unless  the  proper  care  and  precaution  is  used 
in  its  manufacture  or  preparation,  and  hence  the  pro* 
ducer  or  furnisher  of  sudi  an  article  owes  a  duty  to 
everyone  to  use  such  care  and  dihgence  as  will  meet  the 
extra  danger  involved.  "The  duty  owing  to  the  publii^ 
for  the  breach  of  whidi  one  injured  may  recover,  has 
respect  to  and  is  limited  to  instruments  and  articles  in 
their  nature  calculated  to  do  injury,  such  as  are  essen- 
tially and  in  tlieir  dements  instruments  of  danger,  and 

'  Winterbottom  v.  Wright,  10  M.  &  W.  109 ;  Longmeid  v. 
Holiday,  6  Exch.  764;  Curtin  v.  Somerset,  140  Pa.  St.  70;  Sav- 
ings Bank  v.  Ward,  100  U.  S.  19S ;  Loop  t.  Litchfield,  42  N.  Y. 
S61 ;  Heizer  v.  Mfg.  Co.,  110  Mo.  60S ;  Dougherty  v.  Herzog, 
146  Ind.  «56 ;  Burdick  t.  Cheadle,  26  Ohio  St.  993. 

*  Curtin  T.  Somerset,  140  Pa.  St.  70.  See  also,  Losee  v.  Clute, 
51  N.  Y.  494;  Standard  On  Co.  v.  Murray,  119  Fed.  672; 
McCaffery  v.  Mfg.  Co.,  23  R.  I.  881 ;  66  L.  R.  A.  822. 
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to  acts  that  are  ordinarify  dangerous  to  life  and  prop- 
erty. If  the  wrongful  act  be  not  imminently  danger- 
ous to  life  and  property,  the  negligent  vendor  is  liable 
only  to  the  party  with  whom  he  contracted.'"  It  is 
also  held  to  be  the  duty  of  a  manufacturer  or  voidor  of 
articles  vdiid]  he  knows  to  be  imminently  dangerous  to 
life  or  property  by  reason  of  being  explosive,  or  hy  rea- 
son of  some  dutracteristic  or  tendency,  to  notify  or  wain 
those  who  are  to  use  it  against  these  properties,  and  fen* 
a  failure  to  do  so  the  party  becomes  liable  for  injuries 
sustained  by  others  than  those  with  whom  he  contracted." 

'  Standard  Oil  Co.  v.  Murray,  119  Fed.  672.  See  also, 
Thomas  v.  Winchester,  6  N.  Y.  897;  Uoitoa  v.  Sewall,  106 
Mass.  143 ;  Davis  t.  Guamieri,  46  Ohio  St  470,  cases  where  the 
furnisher  of  drugs  was  held  responsible  for  giving  a  poisonous 
drug,  labeled  as  hannlefls.  Ilie  same  principle  nuikes  one  liaUc 
for  furnishing  unwholesome  food,  a  defective  gun,  or  the  like 
dangerous  article,  thou^  the  persons  injured  are  not  the  ones 
contracted  with.  Bishop  v.  Weber,  139  Mass,  411;  Faro  v. 
Remington  Anns  Co.,  67  App.  Div.  414,  73  N.  Y.  S.  788; 
Blood  Bahn  Co.  v.  Cooper,  88  Ga.  467. 

*  Weiser  v.  Holzman,  33  Wash.  67,  bottled  champagne  cider 
which  exploded;  Lewis  v.  Teny,  111  CaL  39,  a  case  of  a  folding 
bed,  which  caused  injury;  Wellington  v.  Downer  Kerosene  Oil 
Co.,  104  Mass.  64;  Huset  v.  J.  I.  Case  Thresher  Co.,  120  Fed. 
865;  Standard  Oil  Co.  v.  Wake&eld,  102  Va.  824.  In  the  last 
case  where  a  defective  valve  in  a  tank  car  permitted  naphtha  to  es- 
cape while  being  unloaded,  and  running  into  a  sewer  near  a  gas 
works  exploded  and  killed  a  man,  it  was  held  that  Uie  Standard 
Oil  Co.,  who  furnished  the  naphtha,  was  liable  for  the  injury  on 
the  ground  that  naphtha  was  a  dangerous  instrument,  or  article, 
and  anyone  who  authorizes  its  use  by  another  in  buA  a  manner 
or  under  such  circumstances  that  he  has  reason  to  know  that  it  is 
likely  to  produce  injury,  is  responsible  for  the  natural  and  prob- 
able consequences  of  his  act  to  any  perscHi  injured  who  is  not 
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Sec.  401-80.      ELECTRICITY— GAS,    ETC.— 

Elecfiicit^  is  another  dangerous  and  impdpable  force, 
and  those  who  make,  sell  or  handle  it  are  held  to  the  use 
of  the  greatest  care  to  avoid  injuring  those  who  have 
to  come  and  go  where  it  is  employed.  Here  again,  the 
rule  is  that  the  care  must  be  proportioned  to  the  danger 
to  be  avoided.  "Electricity  is  a  sOent,  deadly  and  in- 
stantaneous force,  and  one  who  uses  it  for  profit  is  bound 
to  exerdse  care  corresponding  to  the  dangers  incident  to 
its  use.'"  Hence  in  the  use  of  the  public  streets  for 
electric  wires,  charged  with  this  dangerous  element,  the 
companies  are  charged  with  the  greatest  of  care,  and 
a  broken  or  fallen  wire  charged  with  electricity,  ruses 
a  presumption  of  negligence  on  the  part  of  the  owner 
of  the  wire."  In  a  case  where  a  store  was  destroyed  by 
reason  of  the  crossing  of  the  wires  of  a  telephone  com- 
pany and  an  electric  railway,  it  was  held  on  suit  against 


himself  at  fault  But  see,  Goodlander  Mill  Co.  v.  Standard  Oil 
Co.,  6S  Fed.  40,  where  under  almost  similar  drcumstances  it  was 
held  that  crude  petroleum  was  not  such  a  substance  or  article  as 
to  make  its  furnish^  responsible  to  third  perstms  for  injuries 
sustained  in  handling  it.  In  Schubert  t.  Claik  Co.,  49  Minn. 
S81,  the  manufacturer  of  a  defective  step-ladder,  was  held  liable 
to  a  person  injured  hy  its  breaking,  on  the  ground  that  he  knew 
or  oagkt  to  have  known  of  the  defect  therein ;  but  this  is  perhaps 
an  exceptional  case,  in  conflict  with  the  general  rule. 

'  Rowe  v.  Taylorrille  Elec.  Co.,  «1S  El.  318,  S8S.  See  also, 
Broyle  ▼.  Prisock,  97  Ga.  64S ;  Nelsw  ▼.  Branford  Co.,  76  Conn. 
548;  McLaughlin  v.  Louifville  E.  Lt  Co.,  100  Kj.  178;  Daltry 
V.  Media  Elec.  Lt.  Co.,  SOS  Pa.  St  40S;  Boyd  t.  Portland  Elec. 
Co.,  41  Ore.  886. 

'Newark,  etc.,  Co.  v.  Ruddy,  ffiE  N.  J.  L.  S06;  Clancy  v. 
N.  Y.,  etc,  Ry.  Co.,  8t  App.  DIt.  56S,  81  N.  Y.  S.  87ff. 
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the  railvray  company,  that  both  it  and  the  telephone  com- 
pany were  bomid  to  guaid  against  the  (xmtact  of  thdr 
wires  by  the  exercise  of  a  hi^  degree  of  care,  and  for 
a  faUure  in  this  respect  either  one  was  liable,  irrespectiTe 
of  the  question  whose  wires  were  installed  first.'  In 
such  cases  the  liability  is  joint  and  sever^.^° 

Aldn  to  electricily  is  natural  or  artificial  gas,  and 
those  manufacturing  or  dealing  in  this  substance  are 
held  to  a  hi^  degree  of  care  because  of  its  dangerous 
diaracteristics.  For  any  negligence  or  failure  to  exer- 
cise due  care  to  inspect  its  mains  and  apparatus  used 
in  distributing  this  commodity,  or  for  failure  to  discover 
leaks  in  time  to  save  life  or  property,  where  it  was  its 
duty  to  do  so,  the  cranpany  will  be  liable/  So  it  must 
observe  care  in  turning  o£F  and  on  this  substance,  and 
in  repairing  leaks  in  its  fixtures  or  pipes.  '    And  a  gas 


'  Richmond,  etc.,  Elec.  Ry.  Co.  v.  Rubin,  108  Va.  809. 

"  Cumberland,  etc.,  Co.  t.  Ware,  116  Ky.  571 ;  McKay  v.  So. 
BeU  TeL  Co.,  Ill  Ala.  387;  N.  Y.  etc,  TeL  Co.  v.  Bennett,  6t 
N.  J.  L.  748;  W.  U.  Tel.  Co.  t.  State,  8«  Md.  298;  Block  t. 
Milwaukee  St  Ry.  Co.,  89  Wis.  371.  Where  wires  are  attached 
to  buildings,  or  carr^  near  or  over  them,  they  should  be  so 
placed  that  there  is  no  danger  of  contact  on  the  part  of  persons 
about  the  buildings,  or  else  they  should  be  insulated  to  protect 
those  coming  in  contact  with  them ;  and  a  neglect  to  so  protect  or 
place  wires  will  make  the  owners  liable  for  all  injuries  occasioned 
thereby.  Brown  v.  Edison  Elec.  Co.,  90  Md.  400 ;  Wales  v.  Pac 
Elec.  Motor  Co.,  180  Cal.  621 ;  New  Omaha  Elec  Co.  t.  John- 
son, 67  Neb.  898;  Hetron  v.  Pittsburgh,  204  Pa.  St.  609. 

'  Hdi  T.  Consolidated  Gas.  Co.,  201  Pa.  St  443;  United  00 
Co.  T.  Roseberry,  SO  Colo.  177 ;  Fine  Bluff,  etc,  Co.  v.  McCain, 
62  Ark.  118 ;  Richmond  Gas  Co.  t.  Baker,  146  Ind.  600 ;  Koplan 
V.  Boston  Gas  Co.,  177  Mass.  16. 

>  F^guson  T.  Boston  Gas  Co.,  170  Mass.  182 ;  Schmeer  v.  Gas 
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oompaDy  was  held  liable  in  tort  for  the  sickness  and 
death  of  an  invalid  vdiere  they  had  shut  o£f  the  gas  in 
cold  weather  from  the  house  in  which  he  was  living  with- 
out giving  warning.' 


Lt  Co.,  147  N.  Y.  629;  Dow  t.  Gas  Co.,  89  N.  H.  818;  Beyer 
V.  Con.  Gas  Co.,  44  App.  Wt.  168,  60  N.  Y.  S.  688. 

*  Hoehle  t.  Allegheny  Heating  Co.,  6  Pa.  Supr.  Ct.  21 ;  see 
also,  Coy  v.  Indianapolis  Gas  Co.,  146  Ind.  666,  where  the  com- 
pany were  held  liable  for  failing  to  keep  up  the  supply  where 
there  were  sii^  children,  whereby  they  had  a  relapae  and  died. 
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QUESTIONS  FOR  STUDENTS. 


The  qaestioiu  are  nmnbered  to  correapond  with  the  aectioni  ia 
thiB  book.  The  answers  and  referencea  for  further  study  niay 
be  obtained  by  referring  to  the  corresponding  s 


PERSONAL  EIGHTS. 

286.  What  is  meant  hy  a  right?  Define  a  legal 
right. 

287.  How  is  a  legal  right  given  validity  and  force? 
Distinguish  between  substantive  and  adjective  law. 

288.  Explain  how  duties  arise. 

289.  From  what  author's  classification  do  we  get  the 
topic  of  personal  rij^ts?  Give  Blackstone's  fourfold 
division  of  the  law. 

240.  Wliat  criticism  does  Judge  Cooley  make  of 
Blackstone's  division  of  ri^its? 

241.  What  did  Blackstone  include  under  the  head  of 
"Ri^ts  of  Persons?"  What  is  the  usual  scope  of  the 
subject  of  personal  rights? 

242.  Define  and  explain  the  classes  of  persons  at 
law. 

248.  Define  and  distinguish  absolute  and  relative 
rights.  What  is  meant  by  an  absolute  duty?  Does  tiie 
law  enforce  absolute  duties?    Explain  your  answer. 

244.  What  may  be  said  of  the  importance  of  pro- 
tecting absolute  rights?   Are  absolute  rights  numerous? 

245.  What  general  term  is  given  to  the  sum  of  abso- 
lute ri^ts?    Define  natural  liberty;  civil  liberty. 

415 
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246.  How  is  ciril  liberty  establiahed?   Ezpbunfulfy. 

247.  Discuss  what  goTerament  is  best  suited  to  se- 
cure civil  liberty.  Wbat  is  Uie  lessoa  of  history  in  tiiis 
regard? 

248.  To  what  do  absolute  ri^^its  owe  their  establish- 
ment and  reeognitim!  Wbat  does  Bkckstone  say  of 
tiieir  establishment  in  V-ngMiih  law?  What  may  be  said 
of  their  establishment  in  America? 

249.  Gire  the  three  primary  nicies  of  absolute 
ri^ta.   What  does  the  preservation  of  these  include? 

250.  Repeat  the  general  divisions  of  absolute  ri^^ts. 

251.  In  what  does  personal  security  consist? 

252.  Wbat  may  be  said  as  to  the  protection  of  the  in- 
dividual'fl  life!  By  idiat  penalty  is  a  violation  of  this 
right  punished? 

258.  How  did  the  common  law  regard  a  person's 
members  Ibat  were  useful  in  fi|^t?  What  is  meant  by 
mayhem? 

254.  Explain  what  is  meant  by  self-defense;  by 
duress.  What  two  sorts  of  duress  are  mentioned  by 
Blackstone?   Explain  each. 

255.  Wbat  may  be  said  of  the  ri^t  of  tiie  poor  and 
mdigent  to  support? 

250.  In  what  ways  may  injuries  to  a  person's  body 
occur?  Define  and  explain  each  of  the  following  of- 
fenses, and  give  the  legal  remedy:  Threats,  Assault,  Bat- 
tery, Wonnding,  Mayhem. 

257.  In  what  wa;«  docs  Ibc  law  secure  protseti(«  to 
health? 

258.  What  does  Blackstone  say  in  regard  to  the  pro- 
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tection  of  a  person's  reputation?    By  what  acts  or  of- 
fenses is  a  person's  reputation  injured? 

259.  Define  Slander,  and  give  the  cases  in  which 
dunages  are  recoTerable.  What  is  meant  by  slander  per 
se?  What  defenses  may  be  made  to  an  action  for 
slander? 

260.  Define  Libel  What  Me  tire  remedies?  What 
defenses  may  be  made  to  the  action? 

861.  What  is  meant  by  malicious  prosecution?  What 
were  the  common  law  remedies?  What  are  the  four  cir- 
cumstances that  must  occur  to  entitle  a  person  to 
damages? 

262.  What  may  be  said  as  to  the  extent  of  personal 
security?  How  may  the  right  be  forfeited,  or  destroyed? 

268.  What  is  meant  by  Fersmial  Xjiberty?  How  is 
this  ri^t  protected  from  goyemmental  interference? 

264.  What  may  be  said  of  the  importance  of  pro- 
tecting this  ri^t? 

265.  What  protection  was  given  to  personal  liberty 
at  common  law?  What  were  tiie  remedies?  What  is 
meant  by  lawful  imprisonment^  and  what  is  the  remedy 
for  an  illegal  imprisonmoit? 

266.  Discuss  the  writ  of  Habeas  Corpus  at  oommon 
law. 

267.  ExpUin  the  action  given  for  false  impristm- 
ment  by  the  conmion  law. 

268.  What  may  be  mid  of  the  protection  of  per- 
sonal liberty  in  the  United  States?  What  effect  have 
Uie  national  and  State  constitutions  on  this  ri|^t? 
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269.  Discuss  equality  as  guawnteed  by  the  oonstitu- 
tioD.    What  provisioDs  seek  to  secure  it? 

270.  Discuss  corporal  13}erty.  In  what  three  cases 
may  indiTiduals  be  deprived  of  corporal  13>erty?  Dis- 
cuss each  of  these  cases. 

271.  Discuss  religious  liberty. 

272.  What  is  meant  by  Iflierty  of  speedi  and  of  the 
press?    Discuss  fully. 

278.  What  is  meant  Ity  the  rig^t  of  private  prop- 
ertyl  What  may  be  said  as  to  the  origin  of  private 
property? 

274.  What  genial  protection  was  given  to  property 
at  common  law?  When  «Qd  how  may  private  property 
be  taken  for  public  use? 

27J$.  Discuss  the  protection  a£Forded  private  prop- 
erty m  the  United  States. 

276.  What  is  meant  by  the  eminent  dtanain?  When 
property  is  taken  for  the  public  use,  how  is  the  individ: 
ual  protected? 

277.  Are  the  ri^rts  of  persons  in  contract  pro* 
tected? 

278.  Discuss  the  subordinate  or  auxiliary  rights 
mentioned  by  Blackstone.  Aie  these  subordinate  ri^ts 
recognized  in  the  United  States? 

279.  Mention  the  securities  given  absolute  rights  in 
tiie  United  States.  Are  these  securities  increasing  or 
dimimdiingf 

280.  Discuss  Hxe  ri^  to  work,  flow  may  it  be 
hilly  secured? 
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THE  DOMESTIC  RELATIONS. 

281.  What  is  meant  by  the  Domestic  Belations? 
What  topics  are  included  in  the  domestic  relations? 

282.  Xame  some  of  the  leading  authonties  who  have 
written  on  the  domestic  relations,  and  give  the  names  of 
their  woi^. 

Part  I.    Husband  and  Wife. 

288.  Define  marriage.  What  incidents  does  Black- 
stone  mention  as  necessary  to  a  valid  marriage  contract? 

284.  Discuss  the  nature  of  the  contract  of  marriage. 

285.  Define,  explain  and  discuss  the  executory 
agreement  to  marry.  What  is  tiie  usual  consideration 
in  this  contract?   How  may  it  be  proven? 

280.  What  is  meant  by  a  suit  for  breach  of  promise? 
When  is  the  incapacity  of  the  defendant  to  fulfill  the 
promise  a  defense  to  the  suit? 

287.  Name  some  of  the  things  which  will  excuse  the 
breach  of  promise  to  marry. 

288.  Define  and  distinguish  'between  void  and  vcnd- 
able  marriages.  What  is  the  effect  of  a  voidable  mar- 
riage ^en  set  aside?  Have  modem  statutes  dianged 
this  rule?   How? 

289.  What  are  the  essen-tnal  elements  to  a  valid  mar- 
riage as  given  by  Schouler?  What  topics  do  these  ele- 
ments make  it  necessary  to  discuss? 

290.  What  is  meant  by  consanguinity?  By  affinity? 
Explain  fully  the  prohibited  degrees  imder  the  statute 
of  82  Hen.  VIII.  Within  what  degree  of  relation^p 
are  persons  prohibited  from  marrying  in  your  State? 
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What  difference  between  the  Engliiii  and  American  law 
in  regard  to  affinity? 

291.  What  may  foe  said  as  to  civil  or  social  position 
as  a  disqualification  to  marriage?  What  races  are  for- 
bidden to  intermarry  in  scmie  States? 

292.  Upon  what  grotmd  is  mental  capacity  required 
in  parties  to  the  marriage  contract?  What,  in  general, 
is  the  test  of  capacity?  What  may  be  said  of  drunken- 
ness as  incapacitating?  What  is  the  effect  of  maital  in- 
capacity upon  the  marriage? 

298.  What  is  meant  by  physical  capacity  to  contract 
marriage? 

294.  What  is  the  marriageable  age  at  common  law? 
By  statute  in  your  State?  What  effect  has  infancy,  or 
non-age,  upon  the  marriage  contract?  How  may  the 
marriage  of  an  infant  be  ratified  or  disaffirmed? 

295.  What  effect  has  a  prior  marriage  undissolved 
upon  a  subsequent  marriage?  How  have  State  statutes 
changed  this  rule? 

296.  Discuss  force,  fraud  and  error  as  grounds  of 
invahdating  the  marriage  contract. 

297.  Was  a  ceremonial  marriage  required  by  the 
common  law?  What  two  ways  of  expressing  consort 
to  the  marriage  at  common  law?  Does  the  common  law 
marriage  ceremony  still  prevail?   Discuss  fully. 

298.  What  may  be  said  of  statutory  formalities  in 
the  marriage  cdebration?  What  are  the  requirements 
in  your  State?  Will  the  marriage  be  invalid  if  these 
are  not  observed?  When  will  a  statute  requiring 
formalities  invalidate  the  marriage  if  not  observed? 
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299.  Will  a  marriage  of  mmois  witlioizt  the  consent 
of  parents  be  inralid? 

800.  Discuss  foreign  marriages?  When  are  they 
valid?    When  invalid?    What  is  tlie  general  rule? 

Chapter  II. 

801.  What  may  be  said  of  the  family?  Which 
spousewasregardedaatheheadof  the  family?  Discuss 
the  status  of  the  wife  at  the  common  law.  Does  the 
theory  of  the  common  law  in  regard  to  the  wife  still 
prevail? 

802.  Wbat  are  the  respective  duties  of  the  husband 
and  wife? 

808.    Discuss  the  marital  donucfle. 

804.  What  is  said  of  the  mutual  rights  of  the  spouses 
to  each  other's  society  and  companionship?  May  the 
wife  maintain  an  action  agamst  one  for  enticing  away 
her  husband? 

805.  Whose  duty  is  it  to  provide  for  the  support  of 
thefamOy?  What  is  the  wife's  duty  in  this  regard?  In 
general,  what  is  included  in  the  family  support? 

806.  What  was  the  conmion  law  rule  as  to  husband 
and  wife  being  witnesses  for  or  against  each  other?  What 
was  the  reason  of  the  rule?  What  is  the  statutory  rule 
in  your  State? 

807-  Discuss  the  husband's  liability  for  the  wife's 
debts  before  marriage  A  the  common  law. 

808.  What,  in  general,  are  the  statutory  changes  of 
Ihe  husband's  liability  for  his  wife's  ante-nuptial  debts? 

800.    What  was  the  commcm  law  rule  of  llie  bus- 
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band's  liability  for  the  wife's  debts  after  marriage?  Give 
the  reason  of  the  rule.  Discuss  the  wife's  disabilities  at 
Ihe  common  law. 

810.  Could  husband  and  wife  catittact  directly  with 
one  another  at  common  law? 

811.  How  was  the  common  law  doctrine  modified  by 
the  equity  courts? 

813.  Give  a  summary  of  Ihe  equity  doctrine  in  re- 
gard to  coQTeyaoces  between  husband  land  wife. 

818.  Discuss  the  power  of  the  wife  to  bind  her  hus- 
band as  his  agent    When  is  her  authority  implied? 

814.  What  is  meant  by  necessaries?  When  may  the 
wife  bind  her  husbuid  for  necessaries? 

815.  Explain  the  liability  of  the  husband  for  the 
wife's  necessaries  when  ^ey  are  living  together. 

816.  Discuss  l^e  husband's  lia:b3ity  for  wife's  neces- 
saries when  she  is  living  apart  from  him. 

817.  Give  the  summary  of  the  rules  concerning  the 
husband's  liabiUty  for  the  wife's  acts  as  his  agent. 

818.  Explain  the  husband's  liability  for  the  torts  of 
the  wife  at  common  law.  For  her  crimes.  What  is  the 
modem  statutory  ruk? 

819.  What  two  classes  of  property  belcoiging  to  the 
wife  were  affected  by  her  marriage? 

820.  Discuss  the  effect  of  marriage  upon  the  wife's 
personal  property  in  possession.  Her  dioses  in  action. 
What  is  meant  by  reducing  to  possession?  What  was 
the  rule  as  to  the  wife's  paraphernalia? 

821.  What  changes  have  the  modem  statutes  made 
in  tiie  common  law  rules  as  to  the  wife's  posonalty. 
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S22.  Diacuss  the  effect  of  marriage  upon  the  wife's 
real  property  at  oommon  law. 

828.  Explain  the  wife's  dower  interest  in  the  prop- 
erty <of  her  husband.  What  is  the  effect  of  marriage 
upon  the  wife's  realty  under  the  modem  statutes? 

824.  Discuss  fuUy  the  wife's  property  in  equity. 
How  was  a  separate  equitable  estate  created? 

825.  Mention  some  phrases  that  are  held  sufficient 
to  create  the  separate  equitable  estate. 

826.  Discuss  the  wife's  separate  estate  as  established 
by  modem  statutes. 

827>  Give  a  summary  of  the  modem  legislation  af- 
fecting the  property  of  married  women.  What  are  the 
property  rights  of  the  wife  in  your  State? 

828.  May  the  husband's  vested  ri^ts  in  his  wife's 
property  be  impaired  by  legislation?  How  may  the  wife 
charge  her  separate  property  for  family  supplies?  What 
is  necessary  for  a  married  woman  to  cairry  on  a  business 
in  your  State? 

Chapter  III. 

829.  How  is  separati<»i  distinguished  from  divorce? 
How  far  are  separation  deeds  recognized  in  your  State? 

880.  When  the  wife  is  abandoned  by  her  husband, 
are  her  powers  to  contract  and  sue  barged? 

881.  What  three  sorts  of  divorces  are  recognized  by 
kw? 

882.  Define  and  discuss  a  divorce  of  nullity. 

888.  What  is  meant  by  a  divorce  absolute  or  **a 
vinculo?"    What  is  the  diief  ground  for  granting  this 
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divorce?  What  other  grounds  are  given  in  some  States? 
In  your  State? 

884.  What  is  meant  by  a  partial  divorce,  or  divorce 
from  bed  and  board?  What  are  the  grounds  for  grant- 
ing this  divorce  in  New  York?  Is  a  partial  divorce 
granted  in  your  State? 

885.  What  defenses  may  be  made  to  a  suit  for  a  di- 
vorce? Define  and  explain  connivance,  collusion,  con- 
donation, recrimination. 

886.  Discuss  the  effect  of  an  absolute  divorce  on  tiie 
property  rights  of  the  parties.  What  is  the  effect  of  a 
partial  divorce  on  the  property  rights  of  the  parties? 

88'}'.    Define  and  discuss  alimony. 

888.  How  may  divorces  be  impeadied?  Who  may 
question  the  validity  of  a  divorce? 

Part  II.    Parent  and  Child. 

889.  What  may  be  said  of  parent  and  cbild  as  a  do- 
mestic relation? 

840.  Define  and  distinguish  between  legitimate  and 
illegitimate  childrai.  What  fixes  the  domicile  of  a 
child? 

841.  Explain  what  is  meant  by  adoption,  and  give 
the  statutory  requirements  for  adopting  a  child  in  your 
State. 

842.  What,  in  general,  are  the  duties  of  the  parent 
to  legitimate  children?  Define  and  discuss  liie  duty  of 
maintenance;  of  protection;  of  education. 

848.  When  is  the  father  bound  for  the  di^ts  or  ccm- 
tracts  of  his  child?    When  is  the  diild  supposed  to  mp- 
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ply  his  own  necessaries?  Can  the  child  bind  the  parent 
for  necessaries  when  arway  from  home  without  Mhe  con- 
sent of  the  parent? 

844.  What  is  said  of  the  ri^t  of  the  pareats  to  con- 
trol their  children  ? 

845.  Discuss  the  parents'  power  of  correcting  the 
child. 

846.  Which  of  the  paaroits,  at  common  law,  has  the 
primary  ri^t  to  the  custody  of  the  children?  How  is 
custody  regulated  by  statute?  Wfaidi  parent  is  entitled 
to  custody  in  case  of  divorce?  How  may  parents  relin- 
quish this  ri^it? 

847.  Is  the  pu^nt  entitled  to  the  service  and  earn- 
ings of  the  child?  For  how  long?  May  the  ri^t  be 
waived?   Discuss  fully. 

848.  What  right  has  the  paroit  to  the  child's  sep- 
arate property?  - -: 

849.  Discuss  tJie  parents'  riffht  of  action  for  injuries 
to  the  child.  Upon  what  is  the  actitm  founded?  Was 
there  an  action  at  common  law  for  the  instantsjaeous 
death  of  the  child?    Is  there  now? 

850.  For  what  torts  of  the  child  is  the  paroit  re- 
sponsible?   Discuss  fully. 

851.  What  may  be  said  of  the  duty  of  children  to 
the  parents?  Are  children  hound  to  support  indigent 
parents? 

852.  What  is  meant  by  emancipation  of  the  child? 
How  is  it  done,  and  what  is  the  e£fect  of  anancipation? 

858.  What  may  be  said  of  voluntary  gifts  and  con- 
Teyances  between  parrait  and  child? 
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854  Discuss  the  status  and  rights  of  ille^timate 
chUdxen  at  the  comoion  law.  Could  tiiey  inherit?  What 
dianges  have  modem  statutes  made  in  this  rule? 

Port  III.    Guardian  and  Ward. 

855.  What  is  meant  by  persons  in  loco  puentis? 

856.  How  does  guardiainship  arise? 

857.  Discuss  guardian^p  at  common  law,  and  dis- 
tinguish between  guardians  by  nature,  for  nurture,  and 
in  socage.  What  power  did  tbe  lord  chancellor  hare  as 
a  guardian? 

858.  Disoiss  fully  the  origin  of  guardianship  in  the 
United  States.  What  difference  between  (diancery, 
teetamoitary  and  probate  guardianship?  Has  Ibe 
diancery  court  jurisdiction  where  special  probate  courts 
Ijnva  been  established? 

859.  Who,  in  general,  is  the  natural  guardian  of  a 
diild? 

860.  How  does  the  guardian  get  bis  authority?  How 
is  he  specially  appointed?  When  may  the  father  ot 
mother  appoint  a  guardian  for  his  or  her  minor  children? 
How  is  testamentary  guardianship  regulated? 

861.  When  does  the  court  appoint  the  guwdianf 
Discuss  the  usual  method  of  appointing  by  the  court 
Wbenmay  the  child  select  his  own  guardian?  Is  a  bond 
required  of  the  guardian? 

862.  In  general,  what  court  has  jurisdiction  to  ap- 
point? 

868.    Wbat  discretitHi  has  the  court  in  appointing  a 
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propo*  guardian?    What  preference  is  given  the  par- 
ents and  next  of  kin  hy  statute  in  your  State? 

864.  Are  the  rights  of  a  guardian  properly  ap- 
pointed and  acting  within  his  authority  superior  to  the 
wishes  of  a  parent?  How  may  the  ri^t  of  the  guardian 
be  restrained? 

865.  What,  in  general,  are  the  duties  of  a  guardian 
as  to  the  person  of  his  ward?  Do  the  guardian's  duties 
continue  if  the  ward  has  no  property? 

866.  What  is  the  guardian's  duty  as  to  the  ward's 
property?  May  the  guardian  become  personally  liable 
for  loss  of  the  ward's  property?  What  should  the 
guardian  do  with  the  surplus  of  the  ward's  property? 
How  are  inTestments  of  the  ward's  property  regulated 
in  some  States? 

867.  Discuss  fully  when  and  how  the  guardian  may 
sell  the  ward's  real  property. 

868.  When  is  the  guardian  required  to  account  to 
the  court  as  to  the  condition  of  the  ward's  estate?  May 
intermediate  accounts  be  inquired  into  afterward?  May 
s  final  accoimt  be  opened  after  once  approved? 

369.  When  and  how  is  the  guardian's  authority  ter- 
minated? For  itliat  reasons  may  a  guardian  be  re- 
moved before  the  expiration  of  the  ward's  minority? 

870.  What  provision  is  made  for  compmsating 
guardians  in  your  State? 

871.  What,  in  general,  are  the  rights  of  the  ward 
to  restrain  and  call  the  guardian  to  account  during  the 
continuance  of  the  guardianship?  Can  the  guardian 
bind  the  ward  outside  of  the  scope  of  his  general  powers? 
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What  is  said  as  to  ^ts  or  conveyances  from  ward  to 
guardian?    What  is  a  guardian  ad  litem? 

872.  Discuss  fully  the  relation  of  teadier  and  pupn. 
When  is  the  teacher  liable  for  correcting  a  pupil?  Does 
the  teacher's  authority  extend  to  acts  outside  of  the 
school-room? 

Part  IV.    Infancy. 

878.  Who  wre  infants?  What  is  the  age  of  majorifr?^ 
in  your  State? 

874.  What  are  some  of  tlie  graieral  disabilities  of 
infants? 

875-  Discuss  the  infant's  liability  for  crimes.  Under 
what  age  is  a  child  incapable  of  committing  crime? 

876.  What  is  the  test  of  an  infant's  capacity  to  tes- 
tify as  a  witness? 

877.  What  is  the  capacity  of  an  infant  to  make  a 
will  at  common  law?    By  statute  in  your  State? 

878.  Discuss  void  and  voidable  contracts  of  an  in- 
fant.   What  contracts  of  an  infant  are  binding? 

870.  Discuss  the  infant's  necessaries.  When  is  he 
liable  for  necMsaries?  Does  the  doctrine  of  necessaries 
apply  to  the  infant's  trade  contracts?  What  may  be 
said  of  education  as  a  necessary?  What  is  the  rule  as 
to  the  infant's  written  obligation  given  for  necessaries? 

880.  What  contracts  of  an  infant  are  void?  How 
has  the  older  rule  been  modified? 

881.  Who  may  ratify  or  disaffirm  the  infant's  con- 
tracts? When  may  the  infant  avoid  the  contract?  What 
is  the  rule  as  to  the  return  of  the  consideration  when  a 
contact  is  avoided  by  an  infant? 
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S82.  What  is  meant  by  ratification?  How  may  it 
be  done?    Discuss  fully. 

888.  Give  instances  of  what  constitutes  a  ratifica- 
tion. Of  what  does  not.  Have  the  statutes  of  your 
State  prescribed  any  time  within  which  the  infant  must 
make  his  election  to  avoid?  When  there  is  evidraice 
tending  to  show  ratification,  is  it  a  question  for  the  court 
or  the  jury? 

884.  What  is  the  infant's  liability  for  torts  com- 
mitted by  him?  If  the  infant's  tort  is  founded  on  con- 
tract, is  he  liable? 

885.  Is  an  infant  liable  for  false  representations  as 
to  his  age?    Is  this  regulated  by  statute  in  your  State? 

886.  What  is  the  rule  as  to  injuries  and  torts  suf- 
fered by  an  infant?  Does  the  doctrine  of  contributory 
negligence  apply?  What  care  must  the  child  generally 
exercise?  May  a  child  be  so  young  as  to  be  presumed 
incapable  of  exercising  care? 

887.  Will  the  negligence  of  the  parents  or  those  in 
diarge  of  the  infant  affect  the  right  to  recover?  What 
difference  exists  in  the  authorities? 

888.  Can  an  infant  sue  in  person  or  by  attorney? 
How  does  an  infant  sue?  Is  an  infant  bound  by  a 
judgment  properly  secured  against  him? 

Part  V.     Master  and  Servant. 

889.  What  may  be  said  of  master  and  servant  as  a 
domestic  relation?  Why  was  it  more  of  a  domestic  rela- 
tioQ  at  common  law  thiui  at  present? 

890.  What  criticism  of  the  term  master  and  servant 
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does  Professor  Scliouler  make?  Is  it  a  natural  rela- 
tion? What  can  you  say  of  its  <mgin?  In  what  way 
could  tiie  relation  of  master  and  serrant  or  employer 
and  employed  be  done  away  with?  Explain  in  what 
way  the  man  who  is  compelled  to  part  with  his  labor 
for  a  price  fixed  by  his  employer  is  more  free  than  the 
slave. 

891.  Discuss  the  dasses  of  srarants  at  the  OHnmon 
law. 

802.  How  was  the  wages  of  servants  fixed  at  the 
early  common  law?  Had  the  master  the  ri^t  to  chas- 
tise the  servant? 

898.  At  common  law,  what  were  the  respective 
ri^ts  and  responsibilities  of  the  master  and  of  the 
servant? 

894.  How  does  the  relation  of  master  and  servant 
or  employer  and  employed  arise  under  modem  law? 

895.  What  may  be  said  of  the  formation  of  the 
relation  of  employer  and  employed?  How  may  the 
assent  of  the  employer  to  the  contract  he  implied?  What 
is  the  test  of  the  existence  of  the  relation? 

896.  When  must  the  contract  of  hiring  be  in  writ- 
ing? In  Ihe  absence  of  express  terms  how  may  the 
term  of  the  hiring  be  determined? 

897.  How  is  the  relation  terminated?  For  v/bst 
reasons  may  the  employer  discharge  the  employe?  Dis- 
cuss each.  For  what  causes  may  the  employe  quit  the 
service? 

898.  What  was  the  former  rule  as  to  the  payment 
of  wages  when  the  employe  was  disdiarged  for  cause 
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by  the  master  !  "What  is  the  rule  now  1  What  is  the 
rule  as  to  recovery  of  wages  when  the  servant  is 
wrongfully  discharged)  What  remedies  has  the 
servant  1 

399.  Specify  the  general  dutiffl  of  the  employer  to 
his  employes. 

400.  What  are  the  rights  of  the  employe  under 
the  contract  of  hiring?  What  are  his  liabilities  to 
the  master  ¥ 

401.  To  what  extent  is  the  master  liable  to  others 
for  the  torts  of  his  servants  or  employes? 


THE  LAW  OF  TOETS. 

^e  qnwtioiM  &re  nambered  401-1,  401-2,  etc.,  to  conespond  \rith  the 
aeotaons  on  Frinciplea  of  ttie  Lkw  of  Torte.  The  anawera  and  references 
for  farther  $taij  may  be  obtained  by  referring  to  the  correipondiDg 
■eotiocs. 

TORTS. 

401-1.    Define  the  term  tort.   Explain  the  same. 

401-2.  Wrongs  are  divided  usually  in  two  classes. 
Name  them.  Define  an  action  ex  contractu  and  an 
action  ex  delicto. 

401-3.    What  legal  wrongs  are  actionable  as  torts? 

401-4.  Give  the  difference  between  a  tort  and  a 
crime.  To  what  extent  does  the  question  of  intent 
enter? 

401-5.  Can  there  be  a  legal  wrong,  without  a  rem- 
edy?  Why? 
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401-6,  Failure  to  perform  duties,  may  be  how 
classified?   Define  each. 

401-7.  Give  the  classes  of  legal  rights.  How  does 
Judge  Cooley  enumerate  the  rights  that  come  under 
the  heading  of  security  in  the  family  relation? 

401-9.  Can  any  civil  injuries  be  redressed  by  the 
individual,  independent  of  an  action  at  law?  Give 
examples  either  for  or  against. 

401-10.  What  is  the  general  method  of  redress  for 
torts? 

401-11.  As  a  rule,  what  acts  make  the  wrongdoer 
responsible?  What  is  the  efEect  of  an  intention  to 
commit  a  tort,  not  carried  into  execution? 

401-12.    What  are  the  basic  elements  of  a  tort  ? 

401-13.  State  what  is  meantby  the  "Mental  An- 
guish Doctrine."   Has  the  same  been  settled? 

401-14.  Is  there  a  right  of  recovery  for  mental 
anguish  when  accompanied  by  physical  effects?  If 
not,  why? 

401-15.  To  what  extent  will  injurious  effects  be 
charged  against  an  antecedent  wrongful  act? 

401-16.    What  is  meant  by  proximate  cause?  Give 


401-17.  What  is  the  true  rule  in  determining  what 
is  proximate  cause? 

401-18.  Can  an  independent  responsible  cause  in- 
terrupt a  chain  that  would  be  proximate  cause? 

401-19.  Proximate  cause  is  the  gist  of  the  action 
in  tort.    Upon  whom  does  the  burden  of  proof  lie? 
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401-20.  Proximate  cause  is  a  mixed  question;  of 
what  do^  it  consist'!    To  whom  submitted  1 

401-21.  In  cases  of  direct  trespass,  what  is  the 
rule  as  to  proximate  cause? 

401-22.  Judge  Cooley  lays  down  certain  proposi- 
tions in  connection  with  probable  cause.  State  how 
many.    Give  classification. 

401-23.  Explain  the  legal  term  "dammun  absque 
injuria." 

401-24.  "What  would  you  say  would  be  the  rule  of 
law  in  determining  the  responsibility  of  parties  to  a 
tort  action! 

401-25.  What  is  the  rule  regarding  the  liability  of 
infants  for  torts? 

401-26.  Can  persons  suffering  from  mental  in- 
capacity be  held  liable  for  torts?  Explain  your 
reason. 

401-27.  What  is  the  liability  of  a  married  woman 
for  her  torts? 

401-28.  Is  a  corporation  liable  for  torts?  If  so, 
are  their  servants  equally  liable? 

401-29.  What  is  a  joint  torti  How  may  partici- 
pation be  established? 

401-30.  What  is  the  difference,  if  any,  between 
the  liability  of  an  officer  and  a  party  to  a  suit? 

401-31.  Where  the  wrong  done  was  intended 
what  is  the  general  rule  of  joint  liability? 

401-32.  Wliat  is  the  rule  where  injury  was  not 
intended? 


1  by  Google 


434  THE  LAW  OP  TORTS. 

401-33.  How  is  the  matter  of  Joint  liability  de- 
termined? 

401-34.  If  judgment  is  obtained  against  one  joint 
wrongdoer,  can  he  compel  contribution  from  the 
others  I 

CHAPTER  n. 

CIVIL  BEDBES8  FOR  WBONGS  TO  PEBSONAL  SECUBTTY. 

401-35.    How  does  the  author  outline  the  chapter? 

401-36a  Define  an  assault.  A  battery.  To  what 
extent  does  the  question  of  intent  become  a  factor? 

401-36b.  What  is  false  imprisonment,  and  what  is 
the  ciTil  redr^s  for  false  imprisonment? 

401-37.  What  constitutes  a  good  defense  to  false 
imprisonment?  What  rules  are  laid  down  by  Judge 
Cooley  as  a  means  of  determining  when  process  will 
be  void? 

401-38.  Suppose  a  i>erson  is  arrested  under  an 
ordinance  afterward  held  invalid;  woiild  an  action  lie 
for  the  false  arrest? 

401-39.  What  is  malicious  prosecution?  What 
three  things  must  concur  to  make  an  abuse  of  legal 
process?     . 

401-40.  Define  probable  cause.  Give  some  of  the 
tests  of  its  existence. 

401-41.  What  two  essential  elements  must  concur 
to  maintain  an  action  of  maUeious  prosecution?  Is 
there  in  law  a  presumption  of  malice,  and  if  not,  how 
is  proof  made? 
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401-42.  Explain  what  is  meant  by  the  final  ter- 
mination of  suit. 

401-43.  Can  an  action  for  malicious  prosecution 
be  founded  on  an  unfounded  civil  suit) 

401-44.    Distinguish  between  slander  and  libel. 

401-45.  Who  are  the  ones  liable  for  libell  Can  a 
corporation  become  liable? 

401-46,  What  is  meant  by  words  actionable  per 
se?   Give  a  classification  of  slanderous  words. 

401-47.    Give  a  classification  of  libellous  words. 

401-48.  Explain  what  is  meant  by  inducement 
and  innuendo. 

401-49.  Can  a  defendant  prove  the  truth  of  a  de- 
famatory charge  as  a  defense  to  a  civil  suitf 

401-50.  Where  malice  is  stated  to  be  a  necessary 
factor  in  an  action  for  defamation,  in  what  sense  is  it 
usedt  In  an  action  for  slander,  must  the  actual  words 
spoken  be  proved  t 

401-51.  Explain  the  doctrine  of  privilege.  What 
is  the  distinction  between  absolute  and  conditional 
privilege  f   What  is  the  privilege  of  the  press  t 

401-52.  Explain  what  is  meant  by  actual  dam- 
ages, compensatory  damages  and  exemplary  dam- 
ages. 

CHAPTER  in. 

UABILITT  OF  THE  MABTEB  OB  EHFLOYEB. 

401-53.    How  is  ike  subject  outlined? 

401-54.  What  is  the  general  rule  regarding  the 
responsibility  of  the  master  for  the  wrongful  acts 
of  the  servantl 
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401-55.  Explain  the  meamng  of  the  word  servant 
as  used  in  a  legal  sense. 

401-56.  Is  the  master  liable  for  the  servant's  in- 
tended acts  I  If  so,  to  what  extent  I 

401-57.  Suppose  the  servant's  acts  are  unin- 
tended; is  the  master  liable  f  Will  a  wilful  violation 
of  orders  relieve  the  master! 

401-58.  What  is  meant  by  within  the  scope  of  the 
employment  1  What  is  the  test  of  liability?  What  is 
the  master's  responsibility  when  he  delegates  his 
authority  to  another! 

401-59.  What  is  the  general  rule  of  master's  lia- 
bility to  the  servant  f 

401-60.    What  risks  does  the  servant  assume? 

401-61.  What  is  meant  by  the  fellow-servant  doc- 
trine 1  How  about  servants  of  different  grades  or 
rank!  The  feUow-servant  doctrine  only  applies  to 
what  cases? 

401-62.  Define  what  is  meant  by  fellow-servant? 
Explain  the  doctrine  of  dual  relationship.  In  rail- 
road service,  who  are  considered  fellow  servants  in 
running  a  train? 

401-63.  Give  the  general  rule  of  liability  of  mas- 
ter for  the  acts  of  an  independent  contractor.  What 
is  meant  by  an  independent  contractor? 

401-64.  What  are  the  duties  of  the  master  to  his 
servants?   Explain  ordinary  and  reasonable  caxe. 

401-65.  What  is  the  rule  concerning  the  master  in 
safeguarding  the  premises  occupied?  What  precau- 
tions are  necessary? 
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401-66.  Explain  what  the  duty  of  the  smBter  is  in 
providing  machinery,  tools,  etc.  If  a  new  risk  arises 
and  the  servant  knows  of  the  same  and  yet  continues 
to  work,  does  he  assume  the  additional  risk? 


CHAPTER  IV. 

BEDBE88  FOB  NEC)UOEN0K-CONTBIBim)BT  NEOUOENOE, 
ETC., 

401-67.  In  an  action  for  redress,  certain  facts 
must  be  charged  and  shown  to  exist  in  order  that  a 
recovery  may  be  had.  State  the  necessary  requisites. 

401-68.  Explain  the  doctrine  "res  ipsa  loquitxir." 
Is  the  doctrine  limited  ¥  If  so,  to  what  extent  I 

401-69.  When  is  negligence  a  question  of  law,  and 
when  one  of  factf 

401-70.  What  is  contributory  negligence  f  State 
the  general  rule  and  reasons  for  the  rule. 

401-71.  There  are  various  degrees  of  negligence; 
how  should  they  be  considered  in  maintaining  an 
action?  State  the  reason  for  the  enacting  of  the  em- 
ployers' "Liability  Act." 

401-72.  What  is  meant  by  proximate  cause!  To 
what  extent  is  it  considered  as  a  ground  of  recovery? 

401-73.  Cite  examples  of  what  will  be  contrib- 
utory negligence. 

401-74.  What  is  the  rule  regarding  contributory 
negligence  of  infants  and  others  non  sui  juris  1 

401-75.  Give  iUiwtrations  of  contributory  negli- 
gence in  children. 
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401-76.  TTpon  whom  is  the  burden  of  proof  in 
showing  the  presence  or  absence  of  contributory 
negligence  1 

401-77.  Are  contracts  made  by  common  carriers 
limiting  their  common  law  liability  validt   "Whyl 

401-78.  Is  an  agreement  limiting  an  employer's 
liability  for  negligence  a  valid  contract? 

401-79.  What  is  meant  by  privity  of  contract  ? 
Under  what  circumstances  is  the  manufacturer  of  an 
article  responsible  to  third  parties? 

401-80.  To  what  extent  of  liability  are  dealers  in 
dangerous  articles  held?   "Why? 

PERSONAL  RIGHTS. 

1.  What  do  you  understand  by  the  term  "per- 
sonal rights?" 

2.  Name  the  personal  rights  and  any  subdivisions 
in  tabular  form  or  diagram. 

3.  How  are  personal  rights  guaranteed  to  the 
people  in  the  several  States? 

4.  Is  there  any  limitation  upon  the  rights  of  a 
person  to  use  his  property  as  be  pleases  ?  If  so,  state 
the  limitation. 

5.  State  the  remedies  (not  punishments)  for  an 
infraction  of  the  several  rights  named  in  your  answer 
to  question  No.  2. 

DOMESTIC  RELATIONS. 

1.  How  is  marriage  dissolved  in  Ohio?  Give  five 
reasons  in  law  for  such  dissolution. 
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2.  At  what  age  can  persons  many  in  Ohio,  and 
under  what  age  must  consent  be  obtained  of  parents 
or  guardiant 

3.  When  may  the  probate  court  remove  any 
guardiant 

4.  Give  the  classes  into  which  servants  were  di- 
vided under  the  common  law. 

5.  Does  the  relation  of  parent  and  child  imply  any 
authority  of  agency  by  which  the  parent  can  act  for 
the  child  or  the  child  for  the  parent  without  special 
appointment  or  authority  t  Give  reason  for  answer.* 

'Stadentfl  will  take  notice  that  many  points  covered  in  tiiia 
book  ore  regulated  by  Btatnte  in  t^  sereral  States.  And  ob  it  is 
impossible  in  a  work  of  this  character  to  notice  every  local  statute, 
attention  bos  been  called  in  the  text  and  in  the  questions  to  such 
roles  as  are  chiefly  statutory,  that  the  student  may  ascertain  what 
the  statutes  of  his  State  have  determined  the  law  to  be.  Each  stu- 
dent preparing  himself  for  active  practice  should  moke  a  note  of 
these  points  and  then  by  reference  to  the  statutes  add  to  the  text 
the  Btatatory  rule  in  his  particular  State. 
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Add.  Eg.' — ^Addams*  Ecclesiastical  ReporU.  (Eng.) 

Allen — Allen's  MaasachuBetts  Reports. 

A.  K.  Marsh.— A.  K.  Marshall's  Reports.     (Kj.) 

Am.  R^. — ^American  Reports. 

Bing.  (N.  C.) — Bingham's  New  Cases.  (Eng.  ComnKM 
Pleas.) 

Bl.  Com. — Blackstone's  ConuDentaries. 

Barb.— Barbour'B  Reports.    (N.  Y.  Sup.  Court.) 

Bout.  Diet. — Bouvier's  Law  Dictionary. 

Car.  &  P. — Carrington  &  Payne's  Rc^Mirts.  (Eng.  Nis 
Prius.) 

CaL — California  Reports. 

C.  &  P.— Clark  and  FUinellj's  ReporU.     (Eng.  H.  of  L.) 

Ch.  D. — Chancery  Division  Reports,    (Eng.) 

Civ.  Govt. — Civil  Government. 

Cont. — Contract. 

Conn. — Connecticut  Reports. 

Co.  Litt.— Coke  on  Littleton. 

CaBb. — Cushing's  R^>ort:s.     (Maa^  Supreme  Court) 

DiHn.  Rel.,  or  D.  Rel. — Domestic  Relations. 

Eq.  Juris. — Equity  Jurisprudence. 

Ga. — Geor^a  Reports. 

Greenl.  Ev. — GreenleaPs  Evidence. 

Hag.  Con. — Haggard's  Consistory  Reports.     (Eng.) 

Hag.  Ecd. — Haggard's  Ecclesiastical  Reports.     (Eng.) 

H.  of  L. — House  of  L(»^s,  Cases  or  Reports. 

How.  Pr. — Howard's  Practice  Reports.    (New  York.) 

la. — Iowa  Reports. 

Inst. — Institutes  of  the  Qvil  Law. 
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Schoul. — Schouler. 

Salk.— Salkeld's  Reports.     (Eng.) 
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CASES  ON  PEBSONAL  RIGHTS  AND 
THE  DOMESTIC  RELATIONS. 


PEBSONAL  EIGHTS. 

CHAPTER  L 

DUE  PROC3CSS  OF  lAW  DEFINED  AND  ILLUSTRATED.* 

PETER  KUNTZ,  APPT.,  t.  MlAHLON  SUMTION. 
Indiana  Supreme  Court,  (—Ind.—}  2  L.  B.  A.  655.     1889. 

Appeal  from  tlie  jadgment  of  the  Circuit  Court  of  Bandolpb 
County,  sustaiDing  a  demurrer  to  a  complaint.    Reversed. 

Bluot,  Ch.  J.,  delivered  tlie  opinion  of  the  coort : 

The  Board  of  Equalization  of  Randolph  County  entered  an 
order  reading  thus:  "On  motion,  the  board  increased  the  assess- 
ment of  Peter  Kuntz  on  personal  property  $20,000."  Prior  to 
the  meeting  of  the  board  Kuntz  had  listed  his  property  for  taxa- 
tion. He  was  subpoenaed  before  the  board,  and  testified  as  a 
witness,  but  did  so  nnder  protest. 

We  have  given  to  the  principal  question  in  this  case  much  and 
careful  study,  and  we  are  compelled  to  hold  that  the  statutory 
prorisions  concerning  the  authority  of  the  county  board  of  equal- 
ization to  increase  the  valuation  of  the  property  of  an  individual 
listed  by  him  for  taxation  are  unconstitutional.  We  limit  our 
decisioD  to  this  point,  and  mark  the  limit  as  distinctly  and  defi- 
nitely as  we  can.  We  do  not  affirm  that  the  provisions  of  the 
statute  conferring  authority  upon  the  county  board  to  change 
the  general  levy  are  invalid,  nor  do  we  affirm  that  they  are  in- 
valid in  so  far  as  they  confer  authority  to  make  orders  affecting 
the  taxpayers  generally.    We  do,  however,  affirm  that  they  are 

•  Read  In  tUB  connection  Sees.  263-2S0,  Vol.  3,  Cyclopedia  of  Law. 
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invalid  in  so  far  as  they  asaimie  to  confer  aathorify  upon  the 
board  to  conclusively  change  the  valuation  placed  npon  property 
by  an  individual  taxpayer,  or  to  add  property  to  hia  list.  We  are 
satisfied  that  the  statute  is  in  conflict  with  the  Constitation,  for 
the  reason  that  it  assumes  to  confer  authority  upon  the  board 
to  add  to  a  citizen 's  taxes  without  giving  him  an  opportunity  to 
be  heari^,  and  thus  denies  him  due  process  of  law. 

Our  judgment  is  that  after  a  citizen  has  listed  hia  property 
no  change  in  the  list  can  be  compulsory  made  by  an  ofBcer  or 
tribunal  whose  decision  is  final,  until,  by  due  process  of  law,  he 
has  had  an  opportunity  to  vindicate  the  correctness  of  hia  list,  or 
resist  an  attempt  to  increase  the  valuation.  The  presumption  is 
that  men  obey  the  law  and  act  in  good  faith,  and  under  thia  long 
settled  rule  it  must  be  held  that,  until  the  contrary  is  shown,  the 
taxpayer  is  entitled  to  have  his  list  accepted  aa  correct  and  juaL 
The  contrary  cannot  be  legally  and  conclusively  shown,  unless 
he  has  an  opportunity  to  be  heard,  and  this  opportuni^  he  can- 
not have  unless  notice  is  given  him  before  a  conclusive  decision 
is  made.  The  statute  does  not  provide  for  notice  to  ta^ayers 
whose  taxes  it  is  proposed  to  increase ;  and  this  infirmity  destroys 
it  in  so  far  as  it  affects  such  citizens.  It  is  not  enough  that  in 
fact  the  taxpayer  does  have  some  notice  or  information,  for  the 
law  must  provide  for  notice,  or  else  no  legal  notice  can  be  given. 
A  man  may  be  subpoenaed  as  a  witness  in  an  acti(m  pending 
against  him,  but  unless  he  is  summoned  or  notified  as  a  party 
under  some  law  authorizing  a  summons  or  a  notice  the  proceed- 
ings are  utterly  void.  A  man  may  be  served  with  a  written  no- 
tice that  a  petition  for  a  ditch  is  pending,  but,  if  there  is  no  law 
authorizing  notice,  it  will  be  unavailing.  A  notice  not  author- 
ized by  law  is  in  legal  contemplation  no  notice.  We  do  not  assert 
that  the  proceedings  would  be  void  where  there  is  some  notice, 
although  not  given  in  strict  conformance  to  law;  for  we  know 
that  a  defective  notice,  assumed  to  be  given  under  a  statnte,  will 
be  sufficient  to  uphold  jorisdiction  as  against  a  collateral  attack. 
Montgomery  v.  Wasem,  13  West  Rep.  300,  15  N.  E.  Kep.  795; 
Hume  V.  Conduitt,  76  Ind.  598. 

But  there  must  be  an  assumption  of  the  right  to  give  notice, 
and  there  must  be  some  law  authorizing  this  assumption.  At 
all  events,  there  must  be  color  of  right,  and  without  a  law  author- 
izing 8  notice  there  can  be  none.    We  approve,  as  fidly  as  lan- 
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gnage  can  do,  the  doctrine  of  former  decisions,  that  the  Legiials- 
ture  has  ample  authority  to  prescribe  what  the  notice  shall  he. 
Johnson  v.  Lewis,  115  Ind.  490.    .    .    . 

We  affirm,  too,  that  whether  the  notice  is  by  publication  or 
personal  service,  it  will  sustain  jurisdiction,  providing  there  is 
back  of  it  some  law  providing  for  notice.  While  affirming  these 
various  propositions,  we  also  affirm  that,  where  individual  prop- 
erty rights  are  affected,  there  must  be  provision  for  notice  made 
by  law  before  there  can  be  a  final  and  conclusive  adjadieation. 
Only  the  law  can  prescribe  the  form  of  the  notice,  and  the  law 
must  provide  for  it.  Where,  therefore,  individual  rights  are  con- 
cerned, and  the  matter  is  one  upon  which  a  party  is  entitled  to 
be  heard,  a  proceeding  conclusively  and  finally  disposing  of  in- 
dividual property  rights  will  be  void,  unless  founded  upon  a 
law  providing  for  notice  of  some  kind.  Where  the  matter  to  be 
decided  is  one  of  pure  discretion,  and  the  tribunal  decides  apon 
its  own  judgment,  unaided  by  evidence,  the  notice  is  not  essen- 
tial.   State  V.  Johnson,  3  West  Rep.  692 ;  105  Ind.  463.     .     .     . 

But  in  adding  to  the  property  listed  by  the  taxpayer,  or  in 
increasing  the  valuation  put  apon  listed  property  by  him,  a  board 
of  equalization  does  not  exercise  arbitrary  power  or  unrestricted 
discretion.  On  the  contrary,  it  must  be  guided  by  the  law  and 
the  facta,  and  has  no  right  to  add  to  the  list  of  the  taxpayer  prop- 
erty he  does  not  own,  nor  has  it  authority  to  Increase  the  valua- 
tion of  property  without  giving  the  taxpayer  legal  notice — thus 
a£Fordiiig  him  an  opportunity  to  adduce  evidence  or  furnish  in- 
formatitm.  It  is  a  serious  matter  to  charge  a  person  with  fraudu- 
lently or  falsely  listing  his  property ;  and  to  add  to  his  list,  or  to 
increase  the  valuation  of  property,  imposes  upon  him  a  burden, 
for  it  deprives  him  of  property  in  the  form  of  money.  That 
notice  is  required  in  all  cases  where  individnal  property  rights 
are  involved,  and  the  matter  is  not  one  of  pure  discretion,  has 
been  again  and  again  decided  by  our  own  and  other  courts. 
StroBser  V.  Fort  Wayne,  Loo  Ind.  443.    .    .    . 

That  the  notice  must  be  authorized  by  law  is  affirmed  by  many 
cases.  The  rule  is  thus  stated  in  one  case :  "  It  is  not  enough 
that  the  owners  may  by  chance  have  notice,  or  that  they  a^  a 
matter  of  favor  have  a  hearing.  The  law  must  require  notice  to 
them,  and  give  them  a  right  to  a  hearing,  and  an  opportunity 
to  be  heard."    Stuart  T.  Palmer,  74  N,  Y.  188.    .    .    . 
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Thus  far  we  have  proceeded  apon  the  a8siuni>tioii  that  the 
statute  docs  not  provide  for  notice  to  the  individual  taxpayer 
whose  liat  is  to  receive  additions,  or  whose  valuation  is  to  be  in- 
creased j  and  if  this  assumption  cannot  be  made  good,  our  rea- 
soning is  invalid.  It  is,  however,  not  difficult  to  prove  the  valid- 
ity of  our  assumption.  The  statute  itself  supplies  the  requisite 
proof.  It  does  provide  notice  sufficimt  for  two  classes  of  judg- 
ments, bat  for  no  others.  It  provides  for  notice  sufficient  for 
all  general  changes  in  the  levy,  and  sufficient  as  to  aU  who  have 
complaints  to  make;  and  over  these  matters  jnrisdietion  arises 
when  the  notice  is  given  as  the  statute  directs.  But  there  is  no 
provision  for  notice  to  the  individual  taxpayer  whose  list  is  to 
be  added  to  or  whose  valuation  is  to  be  increased.  Its  provisions 
on  Gie  subject  of  notice  are  these:  "Two  weeks'  previous  notice 
of  the  time,  place  and  purpose  of  such  meeting  shall  be  given 
by  the  county  auditor  in  some  newspaper  of  general  circulation, 
printed  and  published  in  the  coun^ ;  or  if  no  newspaper  be  pub- 
lished in  the  county,  then  by  posting  up  notices  in  three  public 
places  in  each  township  in  the  county."  Sec.  6397,  Bev.  Stat. 
1881. 

This  notice,  it  is  obvious,  cannot  require  every  taxpayer  in  the 
county  to  be  in  attendance  at  the  meeting  of  the  board  to  see 
that  no  additions  are  made  to  his  list.  As  additions  to  his  list 
affect  him  as  an  indiridnal,  he  is  entitled  to  notice  as  an  indi- 
vidual. He  is  not  within  the  scope  of  the  statute,  since  he  is  not 
bound  to  assume  that  there  will  be  any  change  in  the  verified 
list  given  by  him  to  the  assessor.  His  rights  are  distinct  from 
those  of  the  public,  and  from  the  rights  of  those  persons  who  have 
complaints  to  make.  Those  who  believe  themselves  wronged  by 
having  property  listed  to  them  which  they  do  not  own,  or  who 
believe  that  their  property  has  been  overhauled,  are  actors;  they 
move,  they  take  the  initiatory  step,  and  they  must  come  before 
the  board  under  the  notice  prescribed  by  the  statute.  But  with 
the  taxpayer  whose  assessment  is  to  be  increased  it  is  otherwise. 
He  is  not  the  actor;  he  does  not  take  the  initiatory  step;  but, 
on  the  contrary,  he  is  paasive  and  inactive  until  brou^t  before 
the  board  by  notice.  He  is  not  under  any  legal  obligation  to 
move  until  notice  comes  to  him.  Indeed,  he  cannot  move  if  he 
is  content  with  his  list  and  assessment,  for  there  is  nothing  for 
him  to  do. 
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The  taxpayer  who  has  a  complaint  to  make  occupiea  a  position 
very  similar  to  that  of  the  plaintiff  in  an  ordinary  action,  while 
the  person  whose  taxes  are  to  be  increased  is  in  a  position  very 
like  that  of  a  defendant  We  must  hold  that  a  taxpayer  is  entitled 
to  notice,  or  else  we  mnst  hold  that  he  is  bound,  at  his  peril,  to 
keep  vigilant  watch  of  the  proceedings,  lest  property  he  does  not 
own  be  assessed  to  him,  or  the  valuation  of  his  listed  property  be 
increased.  In  the  absence  of  notice  to  him  as  an  individual,  he 
is  not  bound  to  exercise  any  such  vigilance.  Claybaogh  v.  Balti- 
more &  O.  B.  Co.,  108  Ind.  262.    .    .    . 

It  would  be  almost  as  unjust  to  compel  such  a  taxpayer  to  be 
constantly  on  the  watch  during  the  meetings  of  the  board  as  to 
compel  a  defendant  who  has  failed  to  pay  a  note,  violated  a  cov- 
enant, or  committed  a  trespass  to  watch  the  dockets  of  the  court 
during  term  time.  The  notice  does  no  more  than  inform  the 
public  that  the  board  will  be  in  seasion  at  a  designated  time  and 
place,  and  no  one  is  bound  to  act  upon  the  notice  further  than 
to  present  complaints  or  resist  general  changes  in  the  levy.  Cer- 
taloly  no  one  is  bound  to  know  that  a  complaint  will  be  pre- 
ferred against  him  affecting  his  individual  rights.  If  one  tax- 
payer is  bound  to  keep  watch  during  the  session  of  the  board, 
BO  are  all,  and  the  result  would  be  that  the  meetings  of  the  board 
would  be  thronged  with  taxpayers,  or  else  their  rigfata  be  at  the 
mercy  of  the  board. 

The  organic  law  to  which  all  statutes  must  yield  does  not  intend 
that  such  a  thing  shall  ever  occur,  for  it  requires  notice  to  each 
persMi  whose  individual  property  rights  may  become  the  subject 
of  investigation  and  final  adjudication.  This  is  a  fundamental 
principle,  ruling  all  the  departments  of  government.  A  decision 
of  a  judicial  nature,  conclusively  deciding  upon  individual  prop- 
er^ rights  of  a  citizen,  and  imposing  a  burden  upon  him,  can 
only  be  given  in  a  proceeding  of  which,  before  a  final  and  conclu- 
sive judgment  is  reached,  the  citizen  has  notice ;  for  without  such 
notice  there  cannot  be  due  process  of  law.  A  decision  not  final, 
but  subject  to  review,  may  not  necessarily  require  notice ;  but  a 
final  decision  must  be  based  on  a  notice  provided  for  by  law. 

Judgment  reversed  with  instntctions  to  overrule  th«  demurrer 
to  the  compZ«'nf  .* 

*  OUier  declBlons  In  regard  to  notice  being  neceesary  to  coastltnte 
"due  process  of  law"  are: 
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It  U  a  fondaiueiitBl  principle  tbat  before  a  person  can  be  deprived 
of  a  light,  even  by  Judicial  enlt,  be  must  bare  notice^  and  reasonable 
opportunity  to  be  heani  In  defense  of  his  rights.  Sbove  v.  Manitowoc, 
67  Wla  6. 

The  legislature  cannot  confer  power  on  a  board  to  proceed  without 
notice,  since  this  would  infringe  that  proTlslon  of  the  Constltntloa 
which  declares  that  no  nmn  shall  be  deprived  of  hla  property  without 
due  process  of  law.    State  t.  Llndell  Hotel  Co.,  6  Mo.  App.  466. 

Notice  or  means  of  knowledge  Is  an  essential  element  In  every  pro- 
ceeding which  aOects  rights  of  persons  or  property.  Philadelphia  v. 
Miller,  49  Pa.  St  4t8. 

A  law  Imposing  an  assessment  for  a  local  Improvement  without  no- 
tice to,  and  a  bearing,  or  an  opportunity  to  be  heard,  on  the  part  of 
the  owner  of  the  property  to  be  assesBed,  has  the  effect  to  deprive  him 
of  bis  property  without  "due  process  of  law,"  and  la  unconstltutionaL 
Stuart  V.  Palmer,  74  N.  T.  183. 


BE  MICHAEL  GANNON. 

(—  R.  I.  —}  5  L.  B.  A.  359.    1889. 

Petition  for  writ  of  liabeas  corpus  from  Providence  County. 
Writ  granted. 

The  petition  was  presented  by  Micliael  Doyle,  as  sraardian  of 
the  person  and  estate  of  Michael  Gannon,  to  (Obtain  the  latter 'a 
release  fnnn  the  Bntler  Hospital  for  Insane,  where  he  was  con- 
fined aa  an  insane  person  under  the  provisions  of  Sec&  11  and 
12  of  Chapter  74  of  the  Public  Statutes  of  Rhode  Island. 

Per  Curiam :  This  is  a  petition  preferred  by  the  petitioner, 
as  guardian  of  the  person  and  estate  of  Michael  Gannon,  and  in 
behalf  of  said  Gannon,  for  his  delivery  from  confinement  in  the 
Butler  Hospital  for  the  Insane.  Said  Gannon  was  committed 
to  said  hospital  upon  the  application  of  his  wife,  befwe  the  ap- 
pointment of  the  petitioner  as  his  guardian,  and  is  detained  there 
under  Pub.  Stat.  S.  I.  Chap.  74,  Sees.  11  and  12. 

Section  11  authorizes  the  confinement  of  insane  persons  in  in- 
stitutions for  the  insane  within  the  State  by  their  parents  or 
guardians,  and,  if  they  have  none,  by  their  relatives  and  friends, 
subject  to  the  proviso  that  the  superintendent  shall  not  receive 
any  person  "without  a  certificate  from  two  practicii^  physicians 
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of  good  standing,  known  to  him  as  sncli,  that  such  person  ia 
insane." 

Section  12  provides  that  the  person  so  committed  may  be  lav- 
foil;  received  and  detained  until  discharged  in  one  of  the  modes 
provided  in  said  chapter,  none  of  which,  however,  can  be  resorted 
to  by  the  person  confined  directly,  as  of  right,  in  his  own  behalf. 

The  petitioner  contends  that  these  sections  are  void,  because 
they  are  in  conflict  with  the  Constitution  of  the  State,  art.  1,  sec. 
10,  and  with  the  fonrteenth  amendment  to  the  Constitution  of  the 
United  States.  We  will  consider  the  question,  under  said  amend- 
ment, the  provision  of  the  State  Constitntion  being  narrower  in 
its  scope,  unless  extended  by  construction.  The  special  clause 
referred  to  in  the  fourteenth  amendment  is  this :  ' '  Nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law."  The  contention  is  that  sections  11  and  12 
of  chapter  74  deprive  the  persons  committed  under  them  of  their 
liberty  without  due  process  of  law.  Without  attempting  to  de- 
fine the  exact  meaning  of  t^e  phrase  "due  process  of  law,"  it 
BufBces  for  the  present  inquiry  to  say  that  it  means  at  least  some 
legal  procedure  in  which  the  person  proceeded  against,  if  he  is 
to  be  concluded  thereby,  shall  have  an  opportunity  to  defend 
himself.  The  sections  of  chapter  74  referred  to  do  not  provide 
such  a  procedure.  The  only  safeguard  against  an  improper  com- 
mitment which  they  afford  is  the  certificate  of  two  practicing 
phyaicians  of  good  standing — a  certificate  which  may  be  given 
entirely  ex  parte.  We  are  not  prepared  to  say  that  even  so  the 
sections  would  be  void  if  they  were  intended  simply  for  tem- 
porary detention,  preUminary  to  or  pending  a  proper  judicial 
inqniry. 

The  right  of  personal  liberty  is  to  be  reasonably  understood, 
and  there  are  many  restraints  which  are  allowed  as  consistent 
with  it.  Thus  the  passengers  and  crew  of  a  ship  are  liable  to 
restraints  other  than  those  which  are  merely  incident  to  their 
position  on  shipboard.  They  must  submit  to  snch  restraints  as 
are  necessary  for  due  discipline  and  general  safety.  So  a  man 
who  attends  a  religious  meeting  is  bound  to  observe  the  decorum 
appropriate  thereto,  or  he  may  be  arrested  and  removed;  the 
man  who  is  committing  or  has  committed  crime  may  be  taken  into 
custody  and  held  for  trial ;  children  may  be  confined  for  instruc- 
tion or  punishm^t;  sick  people  in  the  delirium  of  fever,  may 
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be  held  on  their  beds  by  force ;  and  lonatacs,  vbo  are  dangerons 
to  themselves  or  others,  may  be  shut  np  in  the  dangerous  periods 
of  their  lunacy.  The  restraints  in  these  mfltanees  are  simply  such 
as  are  appropriate  to  the  occasions  for  them,  or  necessary  to 
public  justice  or  security.  In  these  and  other  such  instances, 
too,  the  writ  of  habeas  corpus,  or  civil  action  for  damages,  is  an 
effectual  remedy  for  any  abuse  or  excess  in  the  restraints  im- 
post. See  Cooley,  Const.  Lim.  339,  310,  for  other  instances  of 
permissible  restraint 

The  counsel  for  the  respondents  direct  our  attention  to  the 
eases  of  B«  Oakes  (Supreme  Judicial  Court  of  Mass.  Jan.  1845), 
8  Reporter,  122,  and  Denny  t.  Tyler,  3  Allen,  225.  In  the  former 
ease  an  aged  married  man  was  committed  to  an  insane  asylnm 
by  his  son.  On  habeas  corpus  for  his  release  the  court  held  that 
a  person  who  is  insane  or  delirious  may  be  confined  or  restrained 
of  his  liberty  by  his  family  or  others  to  such  extent,  or  for  su^ 
time,  as  may  be  necessary  to  prevent  injury  to  himself  or  othera, 
and  that  the  restraint  may  be  in  his  own  house  or  in  a  soitable 
asylum. 

In  the  second  case  a  married  woman  was  committed  to  an  in- 
sane asylum  by  her  husband  for  care  and  treatment,  and  the 
court  held  that  she  was  not  entitled  to  be  discharged  on  habeas 
corpus,  so  long  as  the  asylum  was  well  managed,  and  she  was  sub- 
jected to  no  unusual  restraint  or  improper  treatment,  and  her 
remaining  would  tend  to  her  recovery. 

The  commitment  in  both  caaes  was  to  a  private  hospitaL  In 
the  first,  the  court  found  that  the  person  confined  was  insane  after 
full  inquiry  into  the  facts  on  testimony ;  in  the  second,  the  fact 
of  insanity  does  not  seem  to  have  been  disputed.  It  does  not  ap> 
pear  in  either  case  that  the  person  confined  was  detained  under 
any  statute  whose  constitutionality  was  questioned,  or  which  pre- 
cluded inquiry  into  the  question  of  insanity  on  habeas  corpus. 

The  peculiarity  of  our  statute  is  this :  that,  if  said  sections  11 
and  12  be  constitutional,  any  person  committed  under  section  11 
may  "be  lawfully  received  and  detained"  under  section  12  until 
he  is  discharged  by  one  of  the  modes  provided  by  said  chapter  74. 
He  cannot  be  discharg«d  on  writ  of  habeas  corpus,  if  the  sections 
be  constitutional,  since  the  proper  function  of  the  writ  of  habeaa 
corpus  is  simply  to  discharge  persons  who  are  unlawfully  re- 
strained.   The  modes  of  discharge  provided  by  diapter  74  are  not 
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modes  wliicb  can  be  initiated  or  pursued  by  the  pereons  confined, 
bat  depend  on  the  will  and  action  of  others.  The  pencna  eon- 
fined  may  be  removed  from  the  institntion  where  they  are  con- 
fined by  the  peraona  who  have  placed  them  there,  or  by  the  per- 
sons who  have  voluntarily  become  liable  for  the  expenees  of  keep- 
ing them  there  (section  13) ;  or  the  saperintendent  may  discharge 
them  on  the  application  of  any  relative  or  friend,  with  the  writ- 
ten approval  of  the  visiting  committee  of  trustees  (section  14). 
The  only  other  mode  is  by  a  commission  appointed  by  a  justice  of 
the  supreme  court  to  inquire  into  the  question  of  sanity,  and  re- 
port thereon,  and  by  the  action  of  the  justice  on  such  report.  Sec- 
tions 15-18,  29.  Such  commission,  however,  is  to  he  appointed, 
not  at  the  instance  of  the  person  confined,  but  only  on  application 
of  some  other  person,  who,  unless  applying  under  section  29,  is 
required,  before  the  appointment,  to  pay  or  secure  the  payment 
of  the  expenses,  which  are  sometimes  onerous.  And,  moreover,  it 
is  provided  in  express  terms  that  no  notice  of  the  pendency  of 
the  inquiry  before  the  commission  shall  be  served  upon  the  per- 
son confined,  and  that  such  person  shall  not  have  the  right  to 
confer  with  counsel,  to  produce  evidence,  or  be  present  at  the 
inquisition.  The  report  of  such  commission  may  be  more  worthy 
of  credit  than  the  mere  certificate  of  two  physicians;  bat,  inas- 
much as  the  person  confined  cannot  himself  initiate  the  proceed- 
ings, or  take  part  in  them  in  any  way  when  initiated  by  another, 
we  do  not  see  how  it  relieves  sections  11  and  12  of  the  objection 
that  their  effect  is  to  deprive  the  persona  confined  under  them 
of  their  liberty  without  due  process  of  law.  It  is  not  enough  to 
answer  that  the  persons  are  insane,  since  whether  they  are  insane 
is  the  very  question  which  ought  to  be  determined  before  they  are 
so  completely  confined  as  not  any  longer  to  have  power  to  insti- 
tute proceedings  for  their  own  relief,  or  to  be  heard  and  adduce 
evidence  in  tbeir  own  behalf. 

The  petitioner  cites  Portland  v.  Bangor,  65  Me.  120,  and  Un- 
derwood V.  People,  32  Mich.  1.  The  first  named  was  the  case 
of  an  alleged  able-bodied  vagrant,  committed  to  the  workhouse 
pursuant  to  a  statate  of  Maine,  by  warrant  of  two  overseers  of 
the  poor  on  an  ex  parte  hearing.  The  court  held  the  commitment 
void  nnder  the  Fourteenth  Amendment,  because  made  without  a 
judicial  investigation  fitst  had,  to  ascertain  whether  the  charge 
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against  the  person  committed  was  true,  and  vithout  giviiig  said 
person  an  opportunity  to  be  heard. 

The  ease  of  Underwood  v.  People,  involved  the  constitutionality 
of  a  statute  of  Michigan.  The  statate  provided  that  when,  in  a 
trial  for  murder,  the  defense  of  insanity  is  set  up,  tiie  jiuy,  if 
they  acquit  on  that  ground,  shall  so  declare  in  their  verdict,  and 
the  court  shall  sentence  the  accused  to  confinement  in  the  insane 
hospital  of  the  state  prison  until  discharged  by  the  governor  on 
the  certificate  of  the  circuit  judge  of  the  circuit  where  the  trial 
toofa  place,  and  of  the  medical  superintendent  of  the  state  insane 
asylum,  that  he  is  no  longer  insane,  said  certificate  to  be  given  up 
on  examination  by  them,  after  having  been  summoned  to  make 
it  by  the  prison  inspectors.  The  Supreme  Court  of  Michigan 
held  that  the  statute  was  unconstitutional.  The  reason  more  par- 
ticularly dwelt  upon  by  the  court  was  that  the  proceeding  con- 
templated for  &e  discharge  wss  not  only  inquisitorial  and  ex 
parte,  but  could  not  be  set  in  motion  except  at  the  will  of  the 
prison  inspectors ;  so  that,  practically,  the  liberty  of  the  person 
confined  was  left  to  depend  on  their  pleasure.  The  case  is  closely 
in  point  In  fact,  we  do  not  see  how  it  dififera  essentially  in  the 
respect  noted  from  the  case  at  bar.  And  see  also  State  v.  Byan, 
70  Wis.  676. 

Our  conclnsioQ  is  that  the  provisions  under  which  the  said 
Michael  Gannon  is  held  are  unconstitutional,  and  that  the  writ 
alKnild  issue* 

'The  term  "due  process  of  law"  means  a.  courBe  of  legal  proceed- 
ings accordlns  to  those  rules  and  principles  which  haTe  been  eetab- 
llBhed  by  our  Jurisprudence  for  the  protection  and  enforcement  of  prl- 
rate  rights.  Pennoyer  t.  NeB,  95  U.  B.  Til;  Hag&r  v.  Reclamation  Dis- 
trict, 111  U.  a  701. 

It  means  such  an  exertion  of  the  powen  of  sorernment  as  the  set- 
tled maxima  of  law  permit  and  sanction,  and  under  such  sateguarda 
for  the  protection  of  individual  rights  as  those  w'li""  prescribe  for 
the  class  of  cases  to  which  the  one  la  qnestlon  belongs.  Bartlatt  v. 
Wilson.  4  New  Eng.  Hep.  119;  B9  Vt  23;  Cooler,  Const  Lim.  3G6. 

It  means  law  in  its  regular  course  of  administration  through  conrta 
of  Justice.  Baker  t.  Keller,  11  Hinn.  480;  Rowan  v.  State,  SO  Wis. 
129;  State  v.  Becht,  23  Minn.  413. 

The  term  "due  process  of  law"  Is  equiralent  to  the  term  "law  of  the 
land"  as  used  In  Magna  Charta,  the  sheet  anchor  of  the  libertr  of  the 
Bngllsh-Bpeaklng  people;  and  "Judgment  of  Us  peers  and  law  of  the 
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land,"  meant  the  tben  existing  conBtltutlonal  common  law  of  England, 
which  prescribed  r^ular  and  conBUtent  forms  and  metliodB  of  Judicial 
procedure  for  the  administration  of  distributive  Justice.  Jensen  v. 
Union  Pac.  H.  R.  Co.  (Utah),  i  U  R.  A.  725. 

Due  process  of  law  as  adopted  In  the  American  Constitution,  and  as 
understood  In  the  common  law  of  England,  and  by  Inheritance  the 
common  law  of  the  aeveral  States,  means  that  a  party  shall  have  his 
day  In  court,  an  opportunity  to  be  heard,  and  a  trial  of  the  right 
claimed  by  the  plaintiff  and  controverted  by  the  defendant,  with  the 
right  of  each  party  to  introduce  evident^  to  eetablleh  hla  right  on  the 
part  of  the  one,  or  his  defense  upon  the  part  of  the  other,  followed 
by  a  Jndgment  ot  the  court  upon  the  merits  of  the  controversy.  Hence 
a  statute  which  renders  a  railroad  corporation,  without  any  negligence 
or  fault  on  its  part,  liable  In  damages  to  the  owner  of  lire  stock  killed 
by  a  colUeloti  with  a  train  of  cars  while  in  the  lawful  exercise  of  Its 
franchise,  and  deprives  such  corporation  of  the  privilege  of  averting 
and  proving  absence  of  negligence  and  wrong  upon  Its  part  In  its  de- 
fense, is  in  violation  of  the  14th  Amendment  of  the  United  States  Con- 
stitution.   Jensen  v.  Union  Pac.  R.  R.  Co.  supra. 

Where  life  and  liberty  or  the  title  and  poBsesBlon  of  property  are 
involved,  due  process  of  law  requires  that  there  be  a  regular  course 
of  Judicial  proceedings,  and  that  the  party  to  be  affected  shall  have 
notice  and  an  opportunity  to  be  heard;  but  where  the  taking  of  prop- 
erty Is  in  the  enforcement  of  a  tax,  whether  notice  to  him  is  necessary 
depends  upon  the  character  of  the  tax  and  the  manner  In  which  its 
amount  is  determinable.    Hagar  v.  Reclamation  Diat.,  11  U.  S.  701. 

"Due  process  of  law,"  as  applied  to  the  levy  and  collection  of  taxes, 
does  not  imply  or  require  the  right  to  such  notice  and  hearing  as  are 
considered  essential  to  the  validity  of  the  proceedings  and  Judgments 
of  Judicial  tribunals.  Cincinnati,  Etc.,  R.  Co.  v.  Ky.,  IIG  U.  S.  321; 
Lent  V.  Tlllson,  72  Cai.  404.  So  that  due  process  of  law  does  not  re- 
quire Judicial  proceedings  in  the  enforcement  of  a  tax.  McHlllen  t. 
Anderson,  9S  V.  B.  37. 


TJLMAN  v.  BALTIMORE. 
MaryUmd  Court  of  Appeais,  11  L.  B.  A.  234.    1890. 

Appeal  by  plaintifl  from  a  deeree  of  the  Circuit  Court  for  Bal- 
timore. 

Cit7  dismissing  her  bill  filed  to  enjoin  defendant  fnna  col- 
lectii^  a  special  tax  assessed  against  her  property  to  pay  for  the 
improvement  of  the  street  on  which  it  abutted.   Reversed. 
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Tlie  facts  are  stated  in  the  opinion. 

McSbebbt,  J.,  delivered  the  opinion  of  the  court : 

The  identical  question  arising  on  the  record  now  before  us  has 
been  passed  on  by  this  court  on  several  occasions,  but  ia  now  pre- 
sented distinctively  aa  a  federal  question.  'When  the  validity  of 
Ordinance  No.  98  of  1876,  passed  by  the  Mayor  and  City  Council 
of  Baltimore,  under  the  Act  of  1874,  chap.  218,  was  assailed  in 
Baltimore  v.  Scharf,  5i  Md.  499,  a  majority  of  the  judges  who 
heard  that  ease  declared  the  ordinance  void,  because,  amoi^  other 
reasons,  it  failed  to  provide  for  notice  to  and  a  hearing  of  the 
owners  of  the  property  bounding  on  the  street  directed  to  be  re- 
paved.  This  municipal  legislation  was  held  to  be  repugoaat  to 
the  Organic  Law,  because,  in  effect,  it  took  the  property  of  the 
individual  without  due  process  of  law — without  giving  him  an 
opportunity  to  be  heard  either  before  or  after  the  imposition  of 
the  tax.  A  motion  for  a  re-argument  was  mode  and  granted,  and 
three  of  the  five  judges  who  heard  the  r^argument  reversed  the 
former  ruling  and  held  the  ordinance  to  be  fn»  from  Constitu- 
tional objections.  56  Md.  51.  The  some  result  was  reached  by 
the  same  bare  majority  in  Baltimore  v.  Johns  Hopkins  Hospital, 
56  Md.  1.  This  ruling  has  been  followed  in  Moale  v.  Baltimore, 
61  Md.  224,  Alberger  v.  Baltimore,  64  Md.  1. 

Ordinance  No.  100,  of  1886,  passed  under  the  Act  of  1874, 
chap.  218,  is  now  assailed  upon  the  ground  that  it  not  only  vio- 
lates the  Declaration  of  Bights  of  Maryland  but  likewise  the 
Fifth  and  Fourteenth  Amendments  to  the  Federal  Constitution. 

By  the  Act  of  1874,  chap.  218,  the  Mayor  and  City  CouneU  of 
Baltimore  were  authorized  to  provide  by  ordinance  for  the  grad- 
ing, paving  and  curbing  of  any  street  in  the  City  of  Baltimore, 
and  for  assessing  the  cost  of  any  such  work,  in  whole  or  in  part, 
pro  rata,  upon  the  property  abutting  on  such  street,  and  for 
collecting  such  ass^psment  as  other  city  taxes  are  collected.  By 
Ordinance  No.  100  of  1886,  the  City  Commissioner  was  directed 
to  have  North  Avenue,  between  Pennsylvania  Avenue  and  the 
western  limits  of  the  city,  graded,  paved  and  curbed  in  pursu- 
ance of  the  act  of  1874,  chap.  218,  and  according  to  the  provi- 
sions of  article  47  of  the  Baltimore  City  Code  so  far  as  the  same 
may  be  applicable,  the  expenses  thereof  to  be  assessed  as  provided 
in  section  34  of  said  article  47,  upon  the  owners  of  property 
bounding  on  said  avenue  in  proportion  to  the  number  of  front 
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feet  owned  by  them  respectively.  Section  34  is  in  these  words, 
viz.:  "After  the  contract  has  been  awarded  as  provided  in  sec- 
tion 32,  the  city  commissioner  shall  impose  a  tax  upon  the  owner 
or  owners  of  property  bounding  on  such  street,  lane  or  alley,  or 
part  thereof  equal  in  amount  to  the  whole  expense  of  the  work 
and  for  collecting  the  same,  being  three  per  centum  of  the  whole 
cost,  except  for  cross  streets ;  and  he  shall  assess  and  lay  the  tax 
upon  the  owner  or  owners  of  property  on  each  side  of  said  street, 
land  or  alley,  or  part  thereof,  of  one-half  of  so  much  of  said 
street,  lane  or  alley  as  may  be  in  front  of  such  property,  except 
for  paving  the  portion  reserved  for  sidewalks,  being  one-fifth  of 
the  whole  width  on  each  side  thereof ;  and  the  said  tax  shall  be 
a  lien  upon  such  property."  After  the  work  was  completed 
under  Ordinance  No.  100,  demand  was  made  upon  the  appellant 
for  the  sum  of  $4,639.27  assessed  npon  her  by  the  city  commis- 
sioner for  her  proportion  of  the  cost  of  the  improvement  She 
thereapon  applied  to  the  Circuit  Court  for  an  injunction  to  re- 
streiin  the  collection  of  the  tax.  The  conrt  below  refused  an  in- 
junction and  dismissed  the  bill.  From  that  decree  this  appeal 
has  been  taken.  Now  it  will  be  observed  that  neither  the  Act  of 
1874,  chap.  218,  nor  Ordinance  No.  100,  of  1886,  nor  section  34  of 
article  47  of  the  City  Code,  makes  the  slightest  provision  for  giv- 
ing notice  to  the  parties,  who  may  be  charged  with  the  cost  of 
paving  North  Avenue,  that  the  work  will  be  done  or  that  they 
will  be  aasessed  therefor.  No  notice  was  given  them  that  the 
ordinance  would  be  passed,  and  no  notice  was  given  them  that 
it  had  been  passed,  and  no  notice  was  given  them  that  they  had 
been  adjudged  to  pay  the  whole  coat  of  the  improvement;  and 
no  opportunity  was  given  them  to  contest  any  one  of  these  steps 
in  the  proceedii^.  The  entire  proceeding,  beginning  with  the 
Act  of  Assembly,  followed  by  the  ordinance  and  the  imposition 
of  a  lien  upon  the  property  bounding  on  North  Avenue  and  upon 
all  other  property  owned  by  abutting  proprietors,  was,  in  the 
strictest  Btsiati  of  the  term,  purely  ex  parte.  No  opportunity 
was  given  t«  resist  Gob  exaction,  either  by  allowing  a  hearing 
before  the  imposition  of  the  tax  or  by  providing  for  an  appeal 
to  a  court  of  law  afterward.  The  first  process  served  upon  the 
citizen  was  a  peremptory  demand  for  the  payment  of  a  burden- 
some lien — a  judgment  in  rem  and  in  personam — imposed  by  a 
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mnnieipal  corporation  withoat  gummoos  or  notice  or  warning, 
and  withoat  even  an  opportunity  to  appeaL  If  this  be  "due 
process  of  law"  Uie  provisions  of  the  Federal  and  State  Con- 
stitations  and  of  Magna  Charta  itself  are  atterly  meaningless 
and  vain. 

The  A-ct  of  1874  does  not  of  itself  impose  the  tax  for  paving, 
gradit^  and  oorbiitg  North  Avenue.  It  does  not  fix  the  amount 
of  that  tax  nor  the  proportion  thereof  to  be  paid  by  the  abut- 
ting owners,  nor  the  standard  by  which  that  proportion  is  to 
be  ascertained.  No  legislative  rule  was  prescribed  which  should 
govern  the  apportionment  of  any  aaseffiment.  It  is  true  that 
from  1782  to  1860,  by  various  Acta  of  Assembly,  and  in  1860 
by  sections  845  and  847  of  article  4  of  the  Code  of  Public  Local 
Laws,  the  front-foot  rule  was  established  by  the  L^:islature ; 
but  by  the  repeal  of  those  sections  by  the  Act  of  1874,  chapter 
218,  this  rule  was  abrogated,  and  no  other  rule  or  system  of  valu- 
ation was  substituted  therefor.  The  entire  cost  of  the  work,  the 
distribution  of  that  cost  between  the  city  and  adjoining  proprie- 
tors and  the  eetablishment  of  a  system — whether  by  the  fnmt- 
foot  rule  or  by  reference  to  the  intrinsic  value  of  each  parcel  of 
land  bonnding  on  the  street,  or  by  some  other  standard — ^whereby 
the  proportion  of  each  person  liable  to  contribute  may  be  fixed, 
are  not  prescribed  by  the  Act  of  Assembly,  but  are  left  under  it  to 
the  discretion  of  the  Mayor  and  City  ConncU  of  Baltimore.  Can 
that  direction  be  lawfully  exercised  by  the  municipality  without 
notice  to  the  individuals  whose  property  rights  are  directly  in- 
volved t  In  other  words  are  those  rights,  nnder  these  condi- 
tions, protected  by  the  provisions  of  the  Federal  and  State  Con- 
stitutions, which  in  substance  declare  that  no  man  shall  be  de- 
prived of  his  life,  liberty  or  property  without  due  process  of 
law  I 

Due  process  of  law  is  not  confined  to  judicial  proceedings. 
The  article  of  the  Constitution  is  a  restraint  on  the  legislative  aa 
well  as  on  the  executive  and  judicial  powers  of  the  government, 
and  cannot  be  so  construed  as  to  leave  the  Le^latnre  free  to 
make  any  process  due  process  of  law  by  its  mere  will  and  pleas- 
ure.  Murray  V.  Hoboken  Land  &  Imp.  Co.,  59  U.  S.  18  How.  272. 

There  would  seem  to  be  no  doubt  that  notice  in  all  such  cases 
as  the  present  is  required  to  constitute  doe  process  of  law  and  ia 
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cffiectial  to  the  validity  of  the  asaesament.  Walston  v.  Nevin, 
128U.  S.  578;  Palmer  v.  MoMahon,  133  U.S.  660.    .    .    . 

But  it  has  been  suggested  that  the  order  appealed  from  shotdd 
be  afSimed  because,  even  had  opportunity  been  given  to  the  ap- 
pellant to  appear  and  be  heard  before  the  tax  waa  imposed,  no 
different  result  could  have  been  reached.  To  this  we  cannot 
agree.  The  constitutional  guaranty  belongs  to  the  indiyidual  by 
right,  and  not  by  the  mere  favor  of  the  Legislature  or  the  suf- 
ferance of  judicial  tribunals.  It  is  the  duty  of  the  courts  to  see 
that  this  right  is  not  invaded  under  any  pretext  whatever  when 
the  subject  is  before  them.  Its  value  as  a  ssfeguerd  would  speed- 
ily dwindle  away,  or,  at  least,  become  exceedingly  precarious,  if 
the  privil^e  to  assert  it  were  made  to  depend  upon  the  belief 
or  the  opinion  of  a  judge  that  it  would,  if  asserted,  be  available. 
It  is  a  right  of  which  a  citizen  cannot  be  deprived,  and  he  may 
appeal  to  it  whatever  others  may  think  as  to  the  result  of  such 
an  appeal.  "It  matters  not  upon  the  question  of  the  constitu- 
tionality  of  such  a  law  that  the  assessment  has  been  fairly  pro- 
portioned. The  constitutional  validity  of  a  law  is  to  be  tested, 
not  by  what  has  been  done  under  it,  but  by  what  may  by  its 
authority  be  done."    Stuart  v.  Pahner,  74  N.  Y.  183. 

But  we  do  not  admit  that  had  notice  been  given  the  appellant 
it  would  have  been  fruitless.  It  might  well  be  that  she  could 
have  shown  that  she  had  been  improperiy  assessed,  and  that  the 
rule  of  front-foot  measurement,  instead  of  an  actual  valuation, 
was  as  unjust  and  arbitrary  as  though  iidopted  and  applied  for 
purposes  of  general  taxation.  That  such  a  mode  of  valuation 
would  be  tolerated  for  the  latter  purposes  no  one  will  seriously 
contend. 

In  further  support  of  the  conclusion  which  we  have  reached, 
we  refer  to  the  opinion  delivered  by  Judge  Irving  in  Scharf's 
Case  (54  Md.  499),  and  to  the  dissenting  opinion  filed  hj  Chief 
Justice  Alvey  in  the  Johns  Hopkins  Hospital  Case. 

It  follows  from  our  understanding  of  the  case  of  Spencer  v. 
Merchant  (125  U.  S.  345),  that  the  decree  of  the  Circuit  Court 
must  be  reversed  and  the  cause  remanded  that  an  injunction 
may  issue,  because  the  assessment  levied  upon  the  appellant's 
property  is  null  and  void;  and  it  is  nuU  and  void,  because  the 
ordinance  made  no  provision  for  notice  to  and  hearing  of  any 
proprietor,  whose  land  adjoined  North  Avenue,  upon  the  ques- 
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tion  wh&t  proportion  of  tlie  tax  should  be  asaeesed  upon  lua  laud. 
Decree  reversed,  and  coiue  remanded. 
BoBiNSON  and  Bstakt,  JJ.,  dissent.* 

*  Du«  process  of  law  simply  requires  that  a  person  should  be  brought 
Into  court  and  have  an  opportunity  to  prove  naj  fact  for  hU  protection. 
People  T.  Essex  County,  TO  N.  Y.  229. 

It  does  not  necessarily  import  a  trial  by  Jury,  but  IncludM  sum- 
mary remedlea.    Martin  t.  Hott,  25  U.  S.  12  Whtat.  19. 

Depriving  a  person  of  Ms  property  without  notice  and  without  ex- 
amination of  witnesses  Is  In  contrarantlon  of  the  proTlslon  o(  the  Con- 
stitution piaranteeing  protection  to  property  rights.  Sulllran  t.  Oneida 
City,  61  III.  242. 

Opportunity  to  be  heard,  when  accorded  by  statute.  Is  sulBclent  to 
constitute  due  process  of  law.  Lent  t.  TUIsod,  72  Cal.  404.  And  this 
1b  so  though  the  notices  provided  for  are  not  addressed  to  the  persons 
whose  property  Is  affected  by  name,  and  although  the  property  was 
not  specifically  described.    Ibid. 


Gn.MAN  V.  TUCKER. 
New  York  Court  of  Appeals,  13  L.  B.  A.  304.    1891. 

Appeal  by  defendant  from  an  order  of  the  General  Term  of 
the  Superior  Court  for  the  City  of  New  York,  affirming  an  order 
of  the  Special  Term,  which  denied  his  motion  for  an  order  de- 
claring the  judgment  obtained  by  the  plaintifiF  to  be  of  no  force 
or  effect  because  of  plaintiff's  failure  to  comply  with  the  pro- 
Tisions  of  Code  Civ.  Proc.  See.  1440,    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

KuGER,  Ch.  J.,  delivered  the  opinion  of  the  court: 

This  appeal  involves  the  construction  and  constitutionality  of 
section  1440  of  the  Code  of  Civil  Procedure  as  amended  by  chap- 
ter 681  of  the  Laws  of  1881,  relating  to  the  sale,  redemption  of 
real  property  sold  on  execution. 

The  questions  arise  upon  the  affirmance  by  the  general  term 
of  an  order  of  the  special  term  denying  the  defendant's  motion 
to  set  aside  and  vacate  i  judgment  entered  herein  for  the  plain- 
tiff. No  claim  was  made  but  that  the  judgment  was  regular  and 
anthorized  by  the  evidence  in  the  case,  or  that  there  was  any 
statute  or  rule  of  law  which  required  the  court  to  set  aside  such 


Digit  zed  by  Google 


OILMAN  y.  TnCKBR.  17 

jndgment  Tha  pnpposes  of  the  Act  referred  to,  if  valid,  do  not 
require  an  order  of  the  conrt  to  reader  them  effective.  The  con- 
tention ia  that  the  defendant  is  entitled  to  the  relief  asked  for, 
because  the  plaintiff  did  not,  within  twenty  days  after  the  re- 
covery of  the  judgment,  make  certain  payments  to  the  defend- 
ant, in  default  of  which  the  section  referred  to  declares  the  judg- 
ment to  be  of  "no  force  or  effect,"  Even  if  it  be  conceded  that 
the  provisions  of  the  Code  are  valid,  it  does  not  follow  that  the 
defendant  ia  entitled,  as  of  course,  to  the  relief  demanded.  It 
is  not  required  by  die  language  of  the  Statute,  and  the  court 
might  well  have  said,  in  the  exerciee  of  its  discretion,  that  the 
defendant  should  be  left  to  the  remedies  which  the  statute  gave 
him,  and  that  it  would  not  determine  the  controversy  in  a  sum- 
mary way  upon  motion.  But  we  are  disinclined  to  dispose  of  the 
appeal  ok  this  point,  as  important  questions  are  raised  by  the 
case,  which,  in  the  interests  of  justice,  require  an  early  disposi- 
tion. 

The  evidence  in  the  case  shows  that  previous  to  the  commence- 
ment of  this  action  the  defendant  had,  as  a  subsequent  judgment 
creditor  of  the  plaintiff,  acquired  the  right  to  a  deed  from  the 
sheriff,  by  the  redemption  from  the  purchaser,  upon  an  execution 
sale,  of  a  house  and  lot  in  New  York  belonging  to  the  plaintiff, 
and  she,  believing  the  sale  to  have  been  unauthorized  and  illegal, 
brought  this  action  to  compel  a  determination  of  the  defendant's 
claim  under  such  redemption.  In  answer  to  the  action  the  de- 
fendant set  up  title  in  himself  through  tlie  proceedings  to  re- 
deem from  the  former  judgment  creditor,  who  bid  it  in  on  an 
execution  sale  upon  a  judgment  in  his  favor  agiunst  the  plain- 
tiff. The  qneation  litigated  upon  the  trial  was  as  to  the  validity 
of  the  execution  upon  which  such  sale  was  had.  The  trial  court 
found  that  it  was  "a  void  process,  and  that,  therefore,  the  sale 
under  that  void  process  was  also  void  and  of  no  effect,  and  tliere- 
fore  the  defendant  Tucker  could  and  did  take  no  valid  title  by 
reason  of  his  redoaiption  from  a  sale  which  waa  void."  Place  v. 
Riley,  98  N.  T.  L 

Judgment  was  therefore  rendered  in  favor  of  tiiis  plaintiff, 
with  costs,  and  that  judgment  was  afSrmed,  not  only  by  the  gen- 
eral term,  but  also  by  this  court  with  costs.  It  is  claimed  that 
this  judgment  is  ineffective,  because  the  plaintiff  did  not  within 
twenty  days  after  its  recovery,  in  compliance  with  section  1440, 
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pay  to  the  defendant  the  mooeys  required  to  be  paid  by  that 
section.  The  section,  as  amended,  read  as  follows :  ' '  The  right 
and  title  of  the  judgment  debtor,  or  of  a  person  holding  under 
him,  or  deriving  title  throng  him,  to  real  proper^,  sold  by  vir- 
tue of  an  execution,  is  not  divested  by  the  sale,  antU  the  expira- 
tion of  the  period  within  which  it  can  be  redeemed,  as  prescribed 
in  tbis  article  and  tiie  execntiou  of  the  sherifl's  deed.  But  if 
the  property  is  not  redeemed  and  a  deed  is  executed  in  pursuance 
of  the  sale,  the  grantee  in  the  deed  is  deemed  to  have  been  vested 
with  the  legal  estate  from  the  time  of  the  sale."  Then  follows 
the  amendment:  "And  if  the  title  of  such  grantee,  or  his  as- 
signees, is  adjudged,  for  any  reason  or  cause  whatsoever,  to  be 
null  and  void  in  any  action  for  that  porpoae  brought  by  the 
judgment  debtor,  or  his  assignees,  such  judgment  shall  have  no 
'orce  or  effect,  unless  within  twenty  da,ya  after  the  entry  of  such 
judgment,  the  plaintiff  shall  pay  to  such  grantee,  or  his  as- 
signees, the  sum  of  money  which  was  paid  upon  the  sale  with 
interest  frcon  the  time  of  the  sale  as  prescribed  in  this  article, 
including  the  costs  and  expenses  of  defendant  in  defending  the 
action  in  which  such  judgment  was  recovered,  to  be  adjusted  by 
a  judge  of  the  court  in  which  said  action  was  brought ;  and  in 
the  event  of  plaintiff's  failure  to  pay  such  purchase  money  and 
expenses  within  the  time  aforesaid,  said  title  ahaU  be  valid  in 
said  grantee."  It  was  also  provided  that  if,  in  any  pending  ac- 
tion to  recover  such  property,  an  appeal  had  been  taken,  the 
plaintiff  should  have  twenty  days  from  final  judgment  in  his 
favor  to  make  the  payments  required. 

In  considering  the  meanii^  and  effect  of  the  Amendatory  Act, 
it  is  desirable  to  have  in  mind  the  previous  condition  of  the  law 
upon  the  subject.  The  Code  of  Civil  Procedure,  which  was  a 
substantial  re-enactment  of  the  provisions  of  the  Revised  Statutes 
in  respect  to  this  subject,  provided  that  on  a  sale  of  lands  ou 
execution  the  debtor's  title  should  not  be  devested  until  fifteen 
months  after  the  sale.  This  period  was  allowed  >iiin  and  his 
judgment  and  mortgage  creditors  to  enable  them  to  redeem  frina 
the  sale.  The  first  year  was  allowed  to  the  debtor  and  the  three 
succeeding  months  to  his  creditors  entitled  to  the  benefit  of  the 
redeeming  statute.  On  the  expiration  of  the  fifteen  months,  in 
case  there  was  no  redemption  by  the  owner,  the  sheriff  was  boimd 
to  execute  a  deed  of  the  premises  to  the  purchaser  on  the  sale, 
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or  to  hifl  amgaeea,  or  to  the  person  entitled  thereto  under  the 
proyisiona  of  the  statutes  relating  to  redemption  (Sec.  1471). 
Upon  a  redemption  by  the  judgment  debtor,  or  hia  heirs,  execu- 
tors, or  assignees,  the  sale  and  certificates  thereof  became  null 
and  void  and  no  conveyance  therefore  was  required  to  be  ex- 
ecuted, as  the  judgrnent  became  satisfied  to  the  extent  of  the 
sum  collected  and  applied  on  the  execution,  and  the  title  of  the 
property  sold  remained  in  the  ju4^^ent  debtor  (Sec.  144S).  In 
case  of  a  redemption  by  a  judgment  or  mortgage  creditor,  he 
was  required  not  only  to  pay  the  amoimt  specified  by  the  statute 
to  the  person  from  whom  he  redeemed,  but  also  to  execute  a  sat- 
isfaction of  his  judgment  or  mortgage,  stating  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage  in  full,  or  to  a  specified 
amount  (Sec.  1463).  The  purchaser  of  real  property,  sold  by 
virtue  of  an  execution,  who  has  been  evicted  from  the  possession 
thereof,  or  against  whom  judgment  is  rendered  in  an  action 
to  recover  the  same  in  consequence,  first,  of  any  irregnlarily  in 
the  proceedings  concerning  the  sale ;  or,  second,  if  the  judgment 
upon  which  the  execution  was  issued,  being  vacated  or  reversed, 
or  set  aside  for  irregularity,  or  error  in  fact,  may  recover  the 
purchase  money  paid  by  him,  with  interest,  from  the  person  for 
whose  benefit  the  property  was  sold  (Sec.  1479).  In  case  of  a 
sale  upon  a  judgment  based  upon  an  "irregularity  in  the  pro- 
ceedings concerning  the  sale,"  the  judgment  under  which  the 
Bale  was  made  is  revived  and  becomes  valid  to  enable  the  judg- 
ment creditor  to  collect  the  sum  paid  on  the  sale,  with  interest 
(Sec.  1480).  It  is  also  provided  that  a  judgment  creditor,  who 
completes  proceedings  for  redemption,  acquires  aU  the  right, 
title  and  interest  in  the  property  which  the  purchaser  acquired 
by  the  sale  (Sec.  1471).  The  protection  which  this  scheme  af- 
fords persons  who  have  purchased  land  on  as  illegal  sale  is  ap- 
parently Huffieient  for  all  the  requirements  of  justice  or  equity, 
independent  of  the  amended  section.  Thus,  when  such  a  sale  is 
declared  void,  the  security  of  the  judgment  creditor  is  restored 
for  the  purpose  of  enabling  him  to  reimburse  himself  for  the 
moneys  paid  on  the  sale,  and  a  purchaser,  on  redemption,  whose 
title  is  defeated  for  any  of  the  causes  specified,  is  authorized  to 
recover  the  purchase  money  paid  by  him  from  the  judgment 
creditor,  or  those  who  represent  him. 
These  provisions  gave  an  adequate  and  Bu£Scient  remedy  to  all 
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of  the  parties  interested  where  there  had  been  an  ill^>al  sale  oa 
execution.  The  jadgmeat  creditor  lost  no  rights  by  making  auch 
sale  and  the  innocent  pnrchaser  and  his  assignees  were  protected, 
as  well  where  the  judgment  was  founded  upon  irregularities  in 
the  proceedings  concerning  the  sale  as  when  it  had  been  reversed 
or  vacated. 

There  could,  of  course,  be  no  just  foundation  for  a  claim  by 
the  judgment  creditor  to  be  reimbursed  by  anyone  when  his 
judgment  had,  for  any  reason,  been  reversed  or  set  aside,  because 
in  that  event  his  claim  would  itself  be  extinguished  and  he  would 
have  suffered  no  loss.    .    .    . 

The  plaintiff  contends  that  the  statute  is  unconstitutional,  be- 
cause it  deprives  the  owner  of  his  property  without  due  process 
of  law  and  we  are  of  the  opinion  that  the  claim  is  well  founded. 
It  cannot  be  the  subject  of  doubt,  that  an  Act  of  the  Legislature, 
which  provides  for  an  involuntary  transfer  of  property  from  one 
person  to  another,  without  due  process  of  law,  whether  with  or 
without  compensation,  violates  the  principles  of  the  fundamental 
law  whatever  may  be  the  pretext  upon  which  it  is  founded.  It 
was  said  by  Justice  Jewett,  in  Embury  v,  Connor,  3  N.  T,  511, 
after  a  review  of  the  authorities:  "I  think  these  decisions  should 
be  regarded  as  having  settled  the  point  that  a  statute  is  unconsti- 
tutional and  void  which  authorizes  the  transfer  of  oae  man's 
property  to  another  without  the  consent  of  the  owner,  although 
compensation  be  made."  And  it  is  laid  down  in  Cooley's  Con- 
stitutional Limitations  (p.  444),  as  an  elementary  principle,  that 
a  party  cannot  "by  his  misconduct  so  forfeit  a  right  that  it  may 
be  taken  from  him  without  judicial  proceedings,  in  which  a  for- 
feiture shall  be  declared  in  due  form.  Forfeiture  of  rights  and 
properties  cannot  be  adjudged  by  legislative  Acts,  and  confiscS' 
tion  without  a  judicial  hearing  after  due  notice  would  be  void 
as  not  being  due  process  of  law,"    .    .    . 

A  consideration  of  the  results  which  may  be  reached  throu^ 
the  provisions  of  this  Act,  when  construed  according  to  the  plain 
meaning  of  its  language,  demonstrates  the  impossibihty  of  re- 
conciling its  provisions  with  the  requirements  of  the  fundamental 
law.  The  obvious  intention  of  the  Act  is  to  take  away  from  the 
owner  all  remedy  for  the  recovery  of  his  property,  except  upon 
the  payment  by  him  to  his  adversary  of  a  sum  of  money  which 
must  frequently  be  greater  than  the  value  of  the  property  itselt 
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If  he  r^naiiia  in  posBession  of  the  property  he  is  deprived  of  any 
remedy  to  protect  hia  possession,  and  if  his  adversary  baa  sue- 
ceeded  in  obtaining  poesessiou,  be  is  deprived  of  any  remedy  to 
recover  it,  except  upon  the  condition  that  he  pays  as  mnch,  or 
more,  than  it  is  probably  worth.  As  owner  may,  therefore,  under 
this  law,  be  stripped  of  his  property  under  a  void  proceeding, 
be  tamed  out  of  possession  and  be  denied  any  afKrmative  relief 
in  the  eourta,  unless  upon  the  condition  that  he  pays  for  the 
property  its  value,  as  determined  by  a  judicial  sale,  and,  in  ad- 
dition thereto,  a  sum  for  costs  and  expenses,  the  amount  of  which 
he  baa  no  means  of  ascertaining,  and  which  may  also  exceed  the 
value  of  the  property  in  litigation. 

A  more  effectual  scheme  to  deprive  an  owner  of  his  proper^ 
could  hardly  be  conceived.  Whether  he  abandona  it  to  the  wrong- 
doer or  elects  to  seek  hia  remedy  in  the  courts,  the  property  as 
a  subject  of  value  has  passed  from  him  irrevocably.  It  is  not 
claimed  by  the  appellant  that  the  change  of  title,  intended  to  be 
effected  by  this  statute,  is  to  be  produced  by  any  process  of  law, 
or  as  a  result  of  any  judicial  proceeding  whatever;  and  the 
statute  in  plain  language  declares  that  it  shall  take  place  as  a 
conaeqtieiice  of  the  owner's  sncceaaful  attempt  to  establish  hia 
right  through  any  action  at  law,  upon  a  failure  to  make  the  pay- 
ments required.  The  statute  is  intended  to  execute  itself  and 
pass  the  title  upon  the  expiration  of  the  time  limited  by  the 
statute.    .    .    . 

We  do  not  think  it  is  competent  for  the  L^islature  to  deny, 
for  any  cause,  a  party  who  has  been  ill^ally  deprived  of  bis 
property,  access  to  the  constitutional  conrta  of  the  State  for  re- 
lief. If,  as  we  have  seen,  be  is  denied  all  remedy  for  the  wrong 
inflicted  upon  him,  the  deprivation  of  bis  property  becomes  just 
aa  effectual  as  though  it  had  been  taken  from  him  by  direct  legis- 
lative enactment.     .     .     . 

We  also  think  the  Act  violates  the  constitntioual  guaranty,  be- 
cause it  assumes  to  nullify  a  final  and  unimpeachable  judgment, 
not  only  establishing  the  plaintiff's  right  to  the  premises  in  dis- 
pute, but  also  awarding  him  a  sum  of  money  aa  costa.  After  ren- 
dition this  judgment  became  an  evidence  of  title,  and  could  not 
be  taken  from  the  plaintiff  without  destroying  one  of  the  instru- 
mentalities by  which  her  title  was  manifested.  A  statute  which 
assumes  to  destroy  or  nullify  a  party's  muniments  of  title  is  just 
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as  effective  in  depriving  him  of  his  property  as  one  which  be- 
stows it  directly  npon  another.  (Re  Jacobs,  98  N.  Y.  98,  and 
authorities  there  cited).  In  the  one  ease  it  despoils  the  owner 
directly,  and  in  Hie  other  renders  him  defenfleleas  againat  any 
assanlt  npon  his  property.     .     .     . 

We  have  been  referred  to  no  authority  which  justifies  l^is- 
latiou  taking  such  rights  away  arbitrarily,  and  we  know  of  no 
theory  upon  which  it  can  be  sustained.    .    .    . 

We  are  therefore  of  the  opinion  that  the  repugnancy  between 
the  law  and  the  constitutional  rights  of  the  citizen  is  so  irrecon- 
cilable that  the  law  must  fail    .    .    . 

It  is  not  without  a  feeling  of  satisfaction  that  we  have  found 
this  amendatory  statute  unconstitutional,  for  in  e^^ery  view  in 
which  it  may  be  considered,  it  impresses  us  with  the  conviction 
that  it  is  grossly  inequitable  and  unjust  We  can  discover  no 
reason  in  the  situation  of  the  purchaser  at  an  illegal  execution 
sale  under  the  existing  law  which  justifies  the  adoption  of  the 
careless,  ill-considered  and  inequitable  provisions  which  distin- 
guish this  legislation.    .    .    . 

The  order  should  therefore  he  affirmed,  with  costt. 
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CatSTTTUTIONALITY  OF  STATUTES  LIMITING  THE  HOURS 
OP  LABOR.* 

PEOPLE  V.  ORANGE    COUNTY  ROAD   OONSTBTJOTION 
COMPANY. 

175  N.  T.  84;  65  L.  B.  A.  33.    1903. 

Appeal  by  defendant  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Second  Department,  reversiug  a  judg- 
ment of  the  Orange  County  Court  which  sustained  a  demurrer 
to  an  indictment  chaining  the  defendant  with  violation  of  the 
statute  limiting  the  hours  of  labor.    Reversed, 

The  facts  are  stated  in  the  opinion. 

CuLLEN,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  was  indicted  for  having,  in  violation  of  subdiv. 
1,  sec.  384h,  of  the  Penal  Code,  required  more  than  eight  hours* 
work  for  a  day's  labor  from  certain  of  its  employees;  it  being 
at  the  time  a  contractor  within  the  county  of  Orange  for  the  per- 
formance of  a  contract  entered  into  by  the  latter  with  the  State 
for  the  improvement  of  a  public  highway.  The  defendant  de- 
murred to  the  indictment  on  the  ground  that  the  facts  stated 
therein  did  not  constitute  a  crime,  becanse  the  section  of  the 
Penal  Code  quoted  waa  unconstitutional  and  void.  The  County 
Conrt  sustained  the  demurrer.  The  appellate  division  reversed 
the  judgment  and  overruled  the  demnrrer.  From  the  order  of 
the  appellate  division,  this  appeal  is  tafaen. 

It  seems  to  me  to  be  entirely  clear  that  the  statute  cannot  be 
upheld  as  an  exercise  of  the  police  power  vested  in  the  Legisla- 
ture. I  should  think  the  proposition  too  plain  for  debate.  But 
if  this  assertion  be  considered  dogmatic,  then  I  say  that  the  ques- 
tion is  settled  by  the  decisions  both  of  this  court  and  the  Supreme 
Court  of  the  United  States.  While  the  field  for  the  exercise  of 
the  police  power,  subject  to  which  all  property  is  possessed  by 

*  See  Sec  280,  Vol.  3,  Crclopedla  of  Lav. 
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the  citizen,  and  bU  his  c&Uii^  or  vocations  mast  be  poisoed,  is 
very  broad — so  broad  that  no  court  has  sooght  to  define  accu- 
rately its  extent — still  it  is  subject  to  recognized  limitations.  En 
the  interests  of  public  health,  of  public  morals,  and  of  public 
order,  a  State  may  restrain  and  forbid  what  would  otherwise  be 
the  right  of  a  private  citizen.  It  may  enact  laws  to  regulate  the 
extent  of  the  labor  which  women  and  children,  or  peraons  of  im- 
mature years  shall  be  allowed  to  perform,  and  prohibit  alb^ether 
their  employment  in  dangerous  occupations.  Com.  t.  Hamilton 
Mfg.  Co.,  120  Mass.  383;  Tiedeman,  Pol.  Power,  See.  85.  It  may 
limit  the  hours  of  emplojonent  of  adults  in  unhealthy  work  (Hol- 
den  T.  Hardy,  169  U.  S.  366),  and  it  may  be  that  it  could  pro- 
hibit the  performance  of  excessiTe  physical  labor  in  all  callings. 
But,  as  said  in  Be  Jacobs,  98  N.  Y.  98,  50  Am.  Bep.  636,  and 
People  V.  Gillson,  109  N.  Y.  389,  4  Am.  St  Bep.  465,  while  it  is 
generally  for  the  LegiBlatore  to  determine  what  laws  and  regu- 
lations are  needed  to  protect  the  public  health  and  serve  the  pub- 
lic comfort  and  safety,  such  measures  must  have  some  relation 
to  these  ends.  In  Be  Jacobs,  a  law  prohibiting  the  manufacture 
of  cigars  or  preparations  of  tobacco  in  tenimient  houses  was  held 
unconstitutional  because  it  bore  no  relation  to  the  health  of  the 
occupants  of  tenement  houses.  If  there  were  three  families  or 
less  in  the  tenement  house,  however  numerous  their  members,  the 
manufacture  was  allowed,  whUe  if  there  were  more  than  three 
families,  however  few  their  members  and  however  large  and  ex- 
tensive the  house,  the  manufacture  was  forbidden.  The  statute 
now  before  us  does  not  deal  with  the  eharacter  of  the  work,  the 
age,  sex,  or  condition  of  the  employees,  nor  even  the  personality 
of  the  employer,  but  applies  only  to  the  case  of  a  contract  with 
the  State  or  a  municipality.  What  possible  bearing  on  the  health 
or  security  of  the  employees,  or  on  the  public  health,  has  the  fact 
that  the  employer  is  executing  a  contract  for  the  construction  or 
performance  of  a  State  or  municipal  workt  The  defendant 
mi^t  be  constructing  in  the  next  town  a  road  for  a  turnpike 
company,  or  for  its  own  use.  In  this  work  it  could  require  labor 
for  as  many  hours  a  day  as  it  saw  fit,  and  could  get  workmen  to 
perform.  Yet  the  same  action,  involving  exactly  the  same  char- 
acter of  work,  when  done  in  performance  of  a  contract  with  the 
public,  is  by  this  statute  made  criminal.  If  we  assume  that  a 
general  statute  forbidding  in  all  cases  the  performance  of  phy». 
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ical  labor  for  more  than  e^ht  hoom  oat  of  the  twenl^-fonr  vonid 
be  constitQtioiial,  that  concession  would  not  enstain  the  validity 
of  the  act  before  ua.  The  vice  of  the  statute  is  the  arbitrary  dis- 
tinction drawn  between  persons  contracting  with  the  State  and 
other  employers.  In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  TJ.  S. 
150,  a  statute  which  authorized  the  award  of  judgment  in  actions 
against  railway  companies  of  costs  not  given  in  suits  against 
other  defendants  was  held  void,  as  violating  the  equal  protection 
of  the  law  guaranteed  by  the  Federal  Constitution,  in  that  it 
singled  them  out  from  all  other  citizens  and  corporations.  It  was 
th&fe  said:  "Classification  for  l^islative  pnrpoees  must  have 
some  reasonable  basis  upon  which  to  stand.  .  .  .  Bnt  arbi- 
trary selection  can  never  be  justified  by  calling  it  classification. 
The  equal  protection  demanded  by  the  14th  Amendment  forbids 
this."    .    .    . 

It  is  urged  that  the  work  is  a  State  woi^,  and  that  the  Legisla- 
turo  may  prescribe  rules  for  the  manner  in  which  it  is  to  be  per- 
formed. As  a  general  proposition,  this  is  doubtless  tme.  The 
State  may  prescribe  r^nlations  for  the  conduct  of  its  employees. 
Those  employees  most  comply  with  the  mandate  of  the  Legisla- 
ture. If,  in  the  case  of  a  private  person,  his  foreman  or  manager 
should,  in  intentional  violation  of  the  master's  conunand  exact 
more  than  eight  hours'  work  a  day  from  the  men  working  under 
him,  the  master  might  dischai^  him,  even  thongh  his  contract 
of  employment  was  for  a  definite  term.  In  the  case  of  the  State, 
the  employer  being  not  only  master,  but  sovereign,  it  may  be 
that  it  could  go  further,  and  make  the  violation  of  its  mandates 
criminal.  This  statute,  however,  does  not  deal  with  employees, — 
at  least  not  exclusively  with  them.  The  section  reads:  "Any 
person  or  corporation  who,  contracting  with  the  State  or  a  mu- 
nicipal corporation,  shall  require  more  than  eight  hours'  work 
for  a  day's  labor  ...  is  guilty  of  a  misdemeanor."  The 
statute  does  not  define  the  meaning  of  "contracting  with  the 
State  or  a  municipal  corporation."  Doubtless  a  person  who  is 
a  mere  employee  of  the  State,  or  of  a  municipal  corporation,  con- 
tracts for  the  performance  of  his  service.  I  imppose,  however,  the 
statute  was  intended  to  apply  to  the  ease  of  what  is  known  in 
law  as  an  "independent  contractor;"  that  is  to  say,  one  who 
contracts  to  perform  the  work  at  his  own  risk  and  cost,  the 
workmen  being  his  servants,  and  he  (not  the  State  or  corporation 
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with  whom  he  cODtracts),  being  liable  for  their  miscoDdoct.  If 
it  does  not  apply  exclusively  to  ench  contractors,  it  indadea  them. 
If  not,  that  is  the  end  of  this  case,  for  it  does  not  appear  in  the 
indictment  that  the  defendant  was  not  an  independent  ecutrac- 
tor.  Now,  while,  as  I  have  said,  if  the  State  itself  proaeeates  a 
work,  it  may  dictate  every  detail  of  the  eervioe  required  in  its 
performance,  prescribe  the  wages  of  workmen,  their  hours  of 
labor,  and  the  particular  individuals  who  may  be  employed — no 
anch  right  exists  where  it  has  let  out  the  performance  of  the 
work  to  a  contractor,  unless  it  is  reserved  by  the  contract  The 
Stat£  in  this  respect  stands  the  same  as  its  citizens.  Its  rights  are 
just  as  great  as  those  of  private  citizens,  but  no  greater. 

As  the  law  cannot  be  upheld,  either  as  a  valid  exercise  of  the 
police  power  or  becaiise  the  work  wss  being  done  for  the  State, 
to  sustain  it,  some  other  ground  most  be  found  on  which  it  may 
rest.  Only  one  is  si^gested.  On  the  same  day  on  which  the  sec- 
tion of  the  Penal  Code  before  ub  became  a  law,  there  was  enacted 
chapter  415,  p.  461,  of  the  Laws  of  1897,  known  as  the  "lalK»' 
law."  By  section  3  of  that  Act  it  was  provided  that  eight  hours 
should  constitute  a  legal  day's  work  for  all  classes  of  employees 
in  this  State,  except  th(»e  engaged  in  farm  and  domestic  labor, 
unless  otherwise  provided  by  law.  It  was  further  provided  that 
this  should  not  prevent  an  agreement  for  overwork  for  extra 
compensation.  By  chapter  567,  p.  1172,  of  the  Laws  of  1899,  this 
section  was  amended  so  as  to  withdraw  from  the  exception  pro- 
vided by  it  work  done  for  the  State  or  a  municipal  corporation, 
or  by  contractors  or  subeontraetors  therewith.  It  further  pro- 
vided that  every  contract  with  the  State  or  a  municipal  corpora- 
tion which  involved  the  employment  of  laborers,  workmen,  or 
mechanics  should  contain  a  stipulation  that  no  laborer,  workman 
or  mechanic  in  the  employ  of  the  contractor,  subcontractor,  or 
other  persons  doing  or  contracting  to  do  the  whole  or  a  part  of 
the  work  contemplated  by  the  contract  should  be  permitted  or  re- 
quired to  work  more  than  eight  hours  in  any  one  calendar  d^, 
except  in  cases  of  extraordinary  emergency  caused  by  fire,  flood 
or  danger  to  life  or  property,  and,  in  substance,  that  for  failure 
to  comply  with  this  stipulation  the  contractor  should  forfeit  his 
contract  and  hia  compensation.  It  is  contended  that  the  Legisla- 
ture m^  punish  criminally  a  violation  by  the  contractor  of  his 
obligations  assumed  under  the  provisions  of  this  law.    This  pre- 


Digit  zed  by  Google 


PEOPLE  T.  CONSTRtJCTION  COMPANY.  2? 

Bents  the  question  of  whether  the  legiBlatare  can  make  the  breach 
of  a  civil  contract,  solely  as  auch,  a  criminal  offense,  I  am  not 
now  prepared  either  to  assert,  or  deny,  the  correctness  of  the 
proposition.  The  only  case  in  which  there  is  any  discusaioQ  of 
the  question  which  thus  far  has  come  to  my  attention  is  that  of 
Bobertson  t.  Baldwin,  165  U.  S.  275.  There  the  discussion  is 
cursory  and  incidental,  the  qneation  not  being  necessarily  in- 
Tolved  in  the  ease.  The  appeal  presented  the  conatitationality  of 
the  Federal  statute  which  authorizes  the  arrest  of  deserting  sea- 
men and  the  return  to  the  vessels  which  they  may  hare  deserted 
which  was  challenged  as  violating  1^  13th  Amendment  of  the 
Constitution  forbidding  slavery  or  involuntary  servitude.  The 
statute  was  held  good.  In  the  majority  opinion,  Judge  Brown, 
after  referring  to  an  English  statute  which  made  artificers  and 
handicraftsmen,  who  might  desert  the  service  of  their  masters 
before  the  expiration  of  the  period  for  which  they  had  contracted 
to  serve,  subject  to  imprisonment,  said:  "The  breach  of  a  con- 
tract for  personal  services  has  not,  however,  been  recc^nized  in 
this  country  as  involving  a  liability  to  criminal  punishment,  ex- 
cept in  the  cases  of  soldiers,  sailors,  and  possibly  some  others ; 
nor  would  public  opinion  tolerate  a  statute  to  that  effect."  In 
his  dissenting  opinion,  Judge  Harlan  said:  "If  it  be  said  that 
government  may  make  it  a  criminal  offense,  punishable  by  fine  or 
imprisonment,  or  both,  for  anyone  to  violate  his  private  contract 
voluntarily  made,  or  to  refuse  without  sufBeient  reason  to  per- 
form it — a  proposition  which  cannot,  I  think,  be  sustained  at 
this  day  in  this  laud  of  freedom — it  would  by  no  means  follow 
that  government  could,"  etc.  Granting,  however,  the  claim  that 
ilie  Legislatore  can  provide  for  the  punishment  criminally  of  a 
wilful  violation  by  the  contractor  of  the  contract  provisions  al- 
luded to,  it  is  sufficient  to  say  that  the  statute  before  us  does  not 
purport  to  do  anything  of  that  kind.  If  it  had  provided  that 
any  person  who,  having  contracted  with  the  State  or  a  munici- 
pality not  to  require  or  suffer  his  employees  or  workmen  to  labor 
more  than  eig^t  hours  a  day,  should  violate  that  agreement,  then 
the  qnestion  discussed  would  be  presented.     .     .     . 

But  if  we  assume  that  the  statute  can  be  upheld  as  one  inflict- 
ing punishmrat  for  the  wilful  violation  of  a  contract,  and  if  we 
further  assome  that  the  statute,  ex  propria  vigore,  imported  into 
every  contract  subsequently  made  an  agreement  by  the  contractor 
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not  to  require  more  thfin  eight  hours'  work  in  a  day  frcm  hia  om- 
ployees,  the  indictment  woold  still  be  fatally  defective.  To  make 
out  an  offense  onder  this  view  of  the  law,  it  would  be  neceaaary 
to  charge  that  the  contractor,  in  one  way  or  the  other,  either  by 
express  agreement  or  by  force  of  the  statute,  contracted  not  to 
require  more  than  eight  hoore '  labor.  The  indictment  does  not 
chai^  any  stipulation  to  that  effect  in  the  contract,  nor  does  it 
charge  that  the  contract  between  the  defendant  and  the  county 
of  Orange  was  made  subseqnent  to  the  ^uictment  of  the  statute. 
There  is  nothing,  therefore,  alleged,  which  chaises  that  the  de- 
fendant, by  requiring  more  than  eight  hours'  labor,  violated  any 
provision  of  his  contract,  either  express  or  implied. 

The  order  should  be  reversed,  the  demurrer  sustained,  and  the 
defendant  discharged.' 

Haiqht,  J.,  dissented. 

■While  tbe  statutes  limiting  the  hours  of  labor  In  a  day  were  erl- 
deotlr  inspired  with  a  view  to  amellonitlDg  the  condition  of  the  wage 
earner,  they  have,  slnsnlarlr  enongb,  been  adjudged  Invalid,  in  many 
oasea  on  the  ground  that  they  deprive  a  person  of  the  right  to  freely 
dispose  of  hlB  labor,  and  hence  are  contrary  to  the  provlEilon  of  the 
fundamental  law  r«qulrlng  due  process  of  lav  before  one  can  be  de- 
prived of  a  property  right 

Thus  it  has  bees  held:  Under  the  United  States  Conatltntioa,  as 
well  as  that  of  Ohio,  no  person  can  be  denied  the  equal  protection  of 
the  laws,  or  be  deprived  of  hlB  property,  against  his  consent,  without 
due  process  of  law;  nor  can  It  be  taken  from  him,  even  tor  a  public 
use,  without  compensation.  Wheeling,  Etc,  R.  Co.  v.  Gllmore,  8  Ohio 
C  0.  6GS.  And  so,  so  much  of  the  provisionB  of  the  section  of  a  statute 
as  provides  that  ten  hours  shall  constitute  a  day's  work,  and  tor  every 
hour  that  any  conductor,  flreman.  engineer,  brakeman,  or  any  train- 
man, or  any  telegrapli  operator  of  any  company,  who  works  under  the 
directions  of  a  superior,  or  at  the  reqtuest  of  the  company,  shall  work 
overtime,  he  shall  be  paid  for  anch  extra  services  in  addition  to  his 
per  iieM,  is  nnccnstltntlonal  and  void.    /Md. 

The  right  to  contract  necessarily  Includes  the  right  to  fix  the  price 
at  wblcli  labor  shall  be  performed,  and  the  mode  and  time  of  payment 
Each  Is  an  essential  element  of  the  right  to  contract;  and  whosoever 
Is  restricted  In  either,  as  tbe  same  Is  enjoyed  by  tbe  community  at 
large,  Is  deprived  of  liberty  and  property.  And  so  a  statute  which 
provides  that  for  all  claases  of  mechanics,  servants,  and  laborers,  ex- 
cepting those  employed  in  farm  and  domestic  labor,  a  day's  work  should 
not  exceed  eight  hours,  and  that  for  working  any  employee  over  the 
prescribed  time,  the  employer  should  pay  extra  compensation,  In  in- 
creasing geometrical  progression,  for  the  excess  over  eight  hours  (the 
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rote  of  paTineiit  (or  tbe  elgbth  hour  being  taken  as  Qie  b&Bis  upon 
Tblch  to  reckon  each  progresBlon),  1b  Tmconstitutlonal,  aa  the  conatl- 
tntlonsl  rlsbt  of  the  D&rtlee  to  contract  vltli  reference  to  compensa- 
tion for  aerrlces  Is  denied.  1>>w  T.  Rms  Printing  Co,  41  Neb.  127; 
24  L.  R.  A.  702,  43  Am.  St  Eep.  CTO,  59  N.  W.  362. 

On  the  other  hand,  It  has  been  held:  That  the  ordinance  of  a  monld- 
pallt;  prohibiting  the  carrying  on  of  public  laundries  and  wash  houseB, 
within  certain  prescribed  limits  of  the  municipality,  from  ten  o'clock 
at  night  until  alz  o'clock  In  the  morning.  Is  not  void  on  the  ground 
that  It  deprives  a  man  of  the  right  to  labor  at  all  times,  or  on  the 
ground  that  It  is  unreasonable  In  Its  requirements,  in  restraint  of 
trad«^  or  upon  any  other  ground  apparent  upon  the  face  of  the  ordi- 
nance.   Soon  HlDg  T.  Crowley,  113  U.  S.  703. 

And  that  fwhlddlng  the  employment  of  females  in  certain  establish- 
ments more  than  ten  honrs  a  day  does  not  jinconstitutionally  deprive 
them  of  llf^  liberty  or  property.  State  r.  Buchanan,  29  Wash.  602, 
69  I^  R.  A.  342,  92  Am.  St  Rep.  930.  70  Pac  62. 

And  that  the  act  of  the  leglalatare  of  Nebraska,  approved  March 
Slst,  1899,  to  regulate  or  limit  the  hours  of  employment  of  females  In 
manufacturing,  mechanical  and  mercantile  establishments,  hotels  and 
restaurants;  to  provide  for  Its  enforcement  and  a  penalty  for  Its  viola- 
tion; which.  In  effect.  Is  only  a  fair  and  reasonable  exercise  of  the 
police  power,  and  does  not  deprive  any  citlsen  of  his  property,  or  the 
reasonable  use  thereof,  without  due  process  ol  law,  and  does  not  pro- 
hibit the  right  of  contract  bat  merely  regulates  the  same  tn  a  reason- 
able manner, — Is  not  In  conflict  wltli  the  Constitution,  and  is  In  all 
things  valid.  Wenbam  v.  State,  66  Nob.  S94,  68  L.  R.  A.  826,  91  N.  W. 
42L 

And  that  the  freedom  to  contract  guaranteed  by  the  United  States 
Constitution  In  the  14th  Amendment  Is  not  Infringed  by  tbe  provisions 
of  Kan.  Oen.  Stat  1901,  Sees.  3827-3329,  making  it  a  criminal  offense 
for  a  contractor  for  a  public  work  to  permit  or  require  an  employee  to 
perform  labor  upon  that  work  In  excess  of  eight  hours  each  day. 
Atkln  V.  Kansas,  191  U.  S.  207,  24  Sup.  Ct  Rep.  124. 

And  In  People  v.  Lochner,  177  N.  Y.  145,  69  N.  B.  873,  the  court  ot 
appeals  of  New  York  was  called  to  decide  upon  the  validity  of  sec. 
110  of  art  8  of  the  labor  law  (Laws  1897,  cliap.  415).  which  provides 
that  no  employee  shall  be  required  or  permitted  to  work  In  a  biscuit, 
bread,  or  cake  bakery,  or  confectionery  establishment,  more  than 
sixty  hours  In  any  one  week,  or  more  than  ten  hours  In  any  one  day, 
unless  for  the  pqrpoee  of  making  a  shorter  work  day  on  the  last  day 
of  the  week;  nor  more  hours  in  any  one  week  than  will  make  an  aver- 
age ot  ten  hours  per  day  for  the  nnmber  of  days  during  such  week 
during  which  such  employees  shall  work.  The  court  held  that  the 
section  violated  no  provision  of  either  the  State  or  Federal  Consti- 
tutfon,  but  was  wholly  within  the  poUce  power  of  the  legislature  re- 
lating to  public  health. 
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PART  L    HUSBAND  AND  WIFK 
CHAPTERL 

CREATION  OF  THE  MARITAL  RELATICM  .• 


ROCHE  V.  WASHINGTON. 
19  Ind.  53.    1862. 

Appeal  from  the  Huntington  Circuit  Coort 

Perkins,  J.  Suit  for  partition,  instituted  by  Fraacis  Wash- 
ington, afainst  John  Boche.  Partition  adjudged.  Motion  for  a 
new  trial  overruled.  CommiBBioners  report  partition,  Beport 
coniirmed.    New  trial  denied.    Appeal  to  tins  court. 

The  cause  was  decided  upon  the  following  agreed  case : 

"It  is  hereby  agreed,  by  the  parties  to  this  action,  that  the  fol- 
lowing are  the  facts  of  the  case :  The  land  in  question,  of  which 
partition  is  prayed  was  the  property  of  La-ka-ka-quah  alias  Jane 
RichardviUe,  who  died  seized  of  the  same  in  1857,  leaving  no 
children,  nor  father  or  mother,  but  leaving  her  husband,  as  here- 
inafter stated,  whose  name  is  George  Washington,  and  her  aister, 
Catherine  RichardviUe,  her  brother  Snap  RichardviUe,  and  Fran- 
cis Washington,  the  plaintiff,  who  is  an  only  son  of  her  sister, 
Ah-tah-pe-tah-neah,  deceased.  It  is  further  agreed  that  the  de- 
fendant, John  Roche,  has  the  title  of  George  WaahingtoUf  Catha- 
rine and  Snap  BichardvUle,  conveyed  to  him  since  the  decease  of 
the  said  Jane  RichardviUe.  It  is  further  agreed  that  all  the  fore- 
going persons  except  the  defendant,  are,  or  were  Miami  Indians. 

"It  is  further  agreed,  that  in  the  year  1S44,  the  said  George 
Washington,  according  to  the  manner  and  custom  of  marriage 
in  said  Miami  tribe  of  Indians,  was  duly  married  to  Le-qua,  a 
Miami  Indian,  with  whom  he  lived,  residing  in  Huntington 
County,  Indiana,  where  a  part  of  tilie  said  Miami  tribe  then  and 

•  Read  In  tUs  connection  Sees.  283^301,  Vol.  3,  Cyclopedia  ot  Law. 
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since  have  redded — that  in  the  year  1846,  the  said  George  "Wash- 
ington and  the  said  Le-qua,  according  to  the  manner  and  custom 
of  divorce  in  said  Miami  tribe,  were  duly  divorced — ^that  in  the 
same  year,  1846,  said  Le-qua  removed  to  Kansas  territory,  where 
she  has  since  resided,  and  now  resides — ^that  afterwards,  in  the 
year  1847,  said  George  Washington,  according  to  the  custom  of 
said  tribe  of  Indiana,  was  married  to  the  said  Ah-tah-pe-tah-neah, 
who  departed  this  life  in  1S52,  leaving  said  Francis  Washington 
her  only  surviving  child,  that  afterward,  in  1853,  said  George 
Washington,  according  to  the  custom  of  said  Indian  tribe,  was 
married  to  said  La-ka-ko-quah,  alias  Jane  Richardville,  and  that 
the  two  lived  together,  and  cohabited  as  man  and  wife,  till  her 
death,  at  the  County  of  Huntington,  in  1857,  she  dying  childless. 

"It  is  further  agreed,  that  the  Indian  custom  of  marriage  re- 
qnires  no  ceremony  further  than  the  agreement  of  the  parties  to 
live  together  as  husband  and  wife,  the  agreement  being  consum- 
mated by  living  and  cohabiting  together  as  such. 

"It  is  further  agreed,  that  the  ladian  custom  of  divorce  re- 
qoires  no  special  form  of  proceeding,  other  than  that  the  parties 
disagree,  and,  by  consent,  separate,  the  mother  usually  taking 
care  of,  and  receiving  the  annual  payment  of  the  Government  to, 
the  children ;  and  that  the  said  customs  of  marriage  and  divorce 
are  the  ancient,  immemorially  continued,  and  present  existing 
customs  among  all  said  tribes  of  Indians,  and  the  law  thereof; 
and  that  the  same  have  continued  to  exist,  as  their  customs  and 
laws,  from  a  period  beyond  the  memory  of  man. 

"J.  R.  COPPEOTH,  Attorney  for  Defendant. 
"L.  P.  MlLUGAN,  Attorney  for  Plaintiff." 

The  question  intended  to  be  presented  for  our  decision  in  this 
cause  is,  whether  the  courts  of  Indiana  will  hold  valid,  as  mar- 
riages, such  unions,  and  as  divorces,  such  separations,  as  those 
described  in  the  agreed  statement  of  facts,  they  having  been  made 
under,  and  being  sanctioned  by,  the  laws  of  the  Miami  tribe  of 
Indians. 

It  is  claimed  that,  by  the  law  of  nations,  the  courts  of  Indiana 
must  uphold  Indian  marriages.  The  law  of  nations,  or  inter- 
national law,  is  mainly  of  modem  origin,  growing  out  of  in- 
creased commercial  and  social  intercourse,  and  exists  only  among 
civilized  states.  1  Kent,  p.  1.  It  is  very  properly  divided  by 
late  writers  into  public  and  private.  Public,  that  which  regu- 
lates the  political  intercourse  of  nations  with  each  other.  Pri- 
vate, that  which  regulates  the  comity  of  states  in  giving  effect, 
in  one,  to  the  municipal  laws  of  another,  relating  to  private  per- 
sons, their  contracts,  etc. 
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The  first  qaestion  to  be  decided  is,  tlieii :  Does  a  tribe  of  North 
American  Lidians  eonstitnte  a  State  f  We  think  not  A  State 
has  been  defined  to  be  "a  people  permanently  occapying  a  fixed 
territory,  boujid  together  by  common  laws,  habits,  and  eostoms 
(or  by  a  coDstitntioii),  into  one  body  politic,  exercising,  through 
the  mediom  of  an  organized  government,  independent  sover- 
eignty and  control  over  all  persons  and  things  within  its  boun- 
daries, capable  of  making  war  and  peace,  and  of  entering  into 
international  relations  with  other  commmiities."  See  New  Am. 
Cyclop,  vol.  10,  p.  360.  Wheat.  L.  of  Nations,  pp.  53,  54.  1  Kent 
188,  189.  But  few  of  the  particulars  enumerated  aa  constituting 
a  state,  exist  in  a  tribe  of  North  American  Indiana.  See,  how- 
ever, the  Cherokee  Nation  v.  Georgia,  5  Pet  (U.  S.)  Bep.  1.  This 
the  court  judicially  takes  notice  of  as  matter  of  general  historical 
knowledge ;  the  Indians  are  not  educated  above  the  condition  of 
nomadic,  pastoral  tribes,  if  up  to  it  Neither  were  these  tribes 
conceded  to  be  states  or  nations,  in  the  political  or  international 
sense  of  the  terms,  nor  are  they  civilized. 

Civilization,  it  ia  true,  is  a  term  which  covers  several  states  of 
society ;  it  is  relative,  and  has  not  a  fixed  sense ;  but,  in  all  its  ap- 
plications, it  is  limited  to  a  state  of  society  above  that  existing 
among  the  Indians  of  whom  we  are  speaking.  It  implies  an  im- 
proved and  progressive  condition  of  the  people,  living  under  an 
oi^j^anized  government,  with  systematized  labor,  individual  owner- 
ship of  the  soil,  individual  aecumnlations  of  property,  humane 
and  somewhat  cultivated  manners  and  customs,  the  institution  of 
the  family  with  well-defined  and  respected  domestic  and  social 
relations,  institutions  of  learning,  intellectual  activity,  etc.  We 
know,  historically,  that  the  North  American  Indians  are  classed 
as  savage  and  not  as  civilized  people;  and  that,  in  fact,  it  is 
problematical  whether  they  are  susceptible  of  civilization. 

But,  let  it  be  admitted  that  the  Miami  tribe  of  Indians  consti- 
tutes an  international  political  State,  and  that  it  is  a  civilized  one, 
still  the  State  of  Indiana  is  not  bound  by  international  comity 
to  give  effect,  in  her  courts,  to  all  the  laws  and  customs  of  such 
State,  but  only  to  such  as  are  not  repugnant  to  her  own  laws  and 
policy.    1  Ind.  24. 

Laws  giving  effect  to  contraeta  of  nutrriage  are  not  repugnant 
to  the  laws  of  Indiana,  and  the  proposition  ia  established,  as  a 
general  one,  in  private  international  law,  that  an  actual  marriage 
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valid  in  the  coimtry  where  celebrated,  will,  not  as  apon  a  claim 
or  right,  bat  of  courteay,  be  pven  effect  to  in  other  States,  though 
not  celebrated  by  the  forms  nor  evidenced  in  the  mode  prescribed 
for  marriage  in  soch  other  States.  If,  then,  in  the  case  at  bar, 
an  actual  marriage  took  place  between  Jane  Richardville  and 
OeoTge  Washington,  there  could  be  no  objection  to  its  being  up- 
held in  the  courts  of  this  State,  thou^  celebrated  among  an  un- 
civilized tribe  of  Indians. 

What,  then,  coristitutes  the  thing  calied  a  marriaget  What  is 
it  in  the  eye  of  the  jus  gentium  t  It  is  the  union  of  one  man  and 
one  woman,  "so  long  as  they  both  shall  live,"  to  the  exclusion 
of  all  others,  by  on  obligation  which,  during  that  time,  the  par- 
ties cannot,  of  their  own  volition  and  act,  dissolve,  but  which 
can  be  dissolved  oidy  by  authority  of  the  State.  Nothing  short 
of  this  is  a  marriage.  And  nothing  short  of  this  is  meant,  when 
it  is  said,  that  marriages,  valid  where  made,  unU  be  upheld  in 
other  States.  Noel  v.  Ewing,  9  Ind.  37.  Story's  Conflict  of  Laws, 
chap.  5  Wheaton's  Law  of  Nations,  137.  See  Reynolds  v.  Rey- 
nolds, 3  Aliens  (Mass.)  Rep.  605.  From  what  haa  been  aaid,  it 
is  manifest  that  Uie  union  between  Jane  and  George,  described  in 
the  statement  of  facta  in  the  case  at  bar,  was  not  a  marriage,  ac- 
cording to  the  law  of  any  civilized  nation,  but  simply  and  ex- 
actly a  contract  and  state  of  concubinage.  See  Cobb  on  Slavery, 
245,  note  4.  The  State  v.  Samuel,  2  Dev.  and  Bat.  {N.  C.)  Rep. 
177.  But,  suppose  the  union  had  been  such  as  to  constitute  mar- 
riage, according  to  the  jxis  gentium,  and  which  the  courts  of  this 
State  would  have  upheld  as  such,  it  might  not  still  have  fol- 
lowed, as  a  consequence,  that  the  husband  would  have  inherited, 
from  the  wife,  her  real  estate.  The  marriage  is  one  thing,  and 
the  incidents,  legal  rights  and  consequences  attaching  upon  mar- 
riage, are  another ;  and  these  may  be  different  as  to  real  and  per- 
sonal property.  2  Kent,  p.  93,  et  seg.  Marriage,  in  different 
Countries,  is  followed  by  different  property  rights.  In  the  Miami 
nation,  or  tribe  of  Indians,  marriage,  supposing  we  concede  their 
unions  of  sexes  to  be  such,  is  not  followed  by  a  right  in  either 
party,  by  the  law  of  the  tribe,  to  inherit  real  estate  from  the 
other;  for  the  Indians,  by  their  laws  neither  in  their  tribal  ca- 
pacity, nor  individually,  owned  any  real  estate.  It  is  a  kind  of 
property  unknown  to  them.  They  simply  hold  vaguely-defined 
territory,  for  use  in  hunting,  fishing,  etc.,  and  they  never  as- 
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Burned  tc^  and  could  not,  convey  the  fee  to  any  one.  That  be- 
lon^d  first,  to  Great  Britain,  as  the  discovering  nation,  and  to 
the  United  States  afterward,  by  snccession  to  Great  Britain ;  and 
it  is  mider  oar  laws  only  that  any  individual  among  these  Indians 
ever  obtained,  conveyed,  or  inherited  real  estate.  See  Fellows 
V.  Denniston,  23  N.  T.  Rep.  420.  The  Cherokee  Nation  v.  Geor- 
gia, 5  Pet.  (U.  3.)  Rep.  1.  This  is  the  doctrine  of  international 
law  held  by  civilized  States,  and  acted  upon  without  consulting 
the  Indians.  It  is  based  or  justified  on  the  ground  that  the 
Indians  never  cultivated  the  soil.  But  the  case  does  not  turn  on 
any  of  the  foregoing  points,  and  they  need  not,  therefore  be  re- 
garded as  decided.  See  on  the  general  subject,  Dale  v.  Irish,  2 
Barb.  639.  Wall  v.  Williamson,  8  Ala.  48.  11  Id.  826,  and  10  Id. 
630.  Also  Jones  v.  Laney,  2  Texas,  342,  and  the  cases  in  the 
Supreme  Court  of  the  United  Stat«s,  cited  in  Cush.  Dig.  240. 

A  treaty,  however,  we  may  remark  may  be  made  between  a 
gOTemment  and  an  association  of  persons  not  constituting  an 
independent  government.  The  Constitution  of  the  United  States 
anthorizes  our  government  to  treat  with  foreign  nations,  and  to 
regulate  affairs  with  the  States  and  Indian  tribes.  We  know, 
as  a  part  of  the  law  of  the  land,  and  the  history  of  our  States, 
that  the  last  treaty  between  the  Miami  tribe  of  Indians,  located  in 
Indiana,  and  the  United  States,  was  in  1840;  that  the  tribe  then 
agreed  to  remove  from  Indiana  to  west  of  the  MissiBsippi  river ; 
that,  in  1846,  the  agreement  was  executed,  the  chiefs  at  that  time 
extinguishing  the  council  fires  upon  the  Wabash,  and  accom- 
panied  by  most  of  the  living  members  of  the  tribe,  departed  for 
their  newly  assigned  and  distant  home.  The  sovereignty  of  the 
tribe,  so  far  as  it  possessed  sovereignty,  its  jurisdictional  power, 
80  far  as  it  possessed  such  over  persons  and  property  in  Indiana, 
disappeared  with  the  light  of  its  council  fires,  and  departed  to 
the  new  seat  of  the  tribe. 

Now,  it  is  tme  as  a  general  proposition,  that  the  laws  of  a  na- 
tion are  operative  only  within  the  limits  of  the  territory  over 
which  their  jurisdiction  of  the  nation  extends.  They  do  not,  aa 
a  general  proposition,  follow  the  individuals  of  such  nation  into 
the  jurisdictional  limits  of  another  nation,  so  as  to  attach  to  acts 
done  in  such  other  nation.  Hence,  if  citizens  of  Great  Britain, 
or  China  or  of  Africa,  contract  marriage  in  Indiana,  that  con- 
tract, to  be  valid,  must  conform  to  the  laws  of  Indiana.  1  Bright 's 
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Hnsband  and  Wife,  p.  8.  1  Greenleaf 's  Ev.,  sec.  545.  For  ex- 
ceptions to  the  geaeral  propositions  above  stated,  see  Wheaton's 
Law  of  Nations,  p.  132,  third  edition.  The  marriage,  in  the  ease 
at  bai,  was  contracted  in  Indiana,  between  Miami  Indians,  who 
did  not  accompany  the  tribe  to  the  West  bat  remained  to  live 
among  our  people,  and  it  was  contracted  after  all  territorial  juris- 
diction of  the  tribe  had  ceased  in  the  State,  and  after  the  tribe 
itself,  with  its  goveniment  had  disappeared  fnnn  our  borders. 
The  marriage,  therefore,  was  dearly  to  be  tested  by  the  law  of 
Indiana;  certainly  so,  when  it  came  in  question  in  our  own 
tribunals. 
Per  Curiam.    The  judgment  below  is  affirmed,  with  costs. 


Ha  becntoij  Aareemeut  to  Hury — Braadi  of  rMiiiilt> 

PADDOCK  T.  ROBINSON. 

63  lU.  99.    1872. 

Appeal  from  the  Circuit  Court  of  Cass  County;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the  court. 

This  was  as  action  for  a  breach  of  promise  of  marriage.  On  the 
trial  the  court,  against  the  objection  of  defendant,  permitted  the 
plaintiff  to  prove  promises  of  marriage  made  at  a  time  when 
both  parties  were  married  and  known  to  be  so  by  each  other.  We 
cannot  understand  how  an  action  can  be  maintained  on  such  a 
promise.  It  cannot  be  performed  except  upon  the  death  or  di- 
vorce of  the  husband  of  the  one  party,  and  the  wife  of  the  other ; 
and  to  hold  that  it  is  valid  because  it  may  be  performed  in  such 
a  contingency  would  be  to  introduce  into  social  life  a  dangerous 
and  immoral  principle.  Only  in  the  most  corrupt  condition  of 
society  could  such  agreements  be  tolerated  as  lawful.  They  are, 
in  themselves,  a  violation  of  marital  duty,  and  the  persons  who 
make  them  are  morally  unfaithful  to  the  marriage  tie,  A  con- 
tract so  deeply  at  war  with  the  best  interests  of  social  life,  and 
which  can  neither  be  proposed  on  the  one  side  nor  listened  to  on 
the  other  without  a  consciousness  of  moral  wrong — a  contract, 
too,  incapable  of  performance  except  upon  a  contingency  so  re- 
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mote  as  not  to  be  expected,  and  which  it  is  a  ain  to  anticipate  tar 
snch  a  purpoBe — each  a  contract  should  certainly  not  be  recog- 
nized as  valid  in  a  court  of  justice. 

We  find  no  case  in  which  this  question  has  been  expressly  de- 
cided. Goncsel  for  appellee  cites  Ghitty  on  Contracts,  587,  where 
it  IB  said  that  the  promise  of  a  married  man  to  many  within  a 
reasonable  time  is  not  void,  although  he  was  married  at  the  time 
of  making  such  prcaniae,  because  his  wife  might  have  died  within 
a  reasonable  time.  But  on  examining  the  authorities  on  which 
the  text  is  based,  and  which  are  cited  by  the  author,  namely. 
Wild  V.  Harris,  7  C.  B.  999,  and  Millnard  T.  Littlewood,  5  Exeh. 
773,  we  find,  in  both  cases,  the  plaintiff  was  not  aware  that  the 
defendant  had  a  wife  living  at  the  tune  of  making  tlie  promise. 
The  same  was  true  in  Daniel  v.  Bowles^  2  C.  ft  P.  553.  We  fully 
concur  in  these  decisions.  The  plaintiff  was  an  innocent  party. 
She  did  not  know  she  was  listening  to  immoral  professions  or 
accepting  a  promise  which  the  promisor  had  no  right  to  make. 
In  such  cases,  courts  may  well  hold  that  the  promisor  can  not 
avail  himself  of  his  fraudulent  concealment  of  his  marriage  as  a 
defense  to  an  action  upon  the  contract  In  the  case  before  us, 
neither  party  was  innocent.  Both  knew  their  ccmtraot  of  mar- 
riage was  essentially  immoral. 

For  the  error  in  permitting  the  plaintiff  to  prove  the  promisee 
of  marriage  made  while  the  plaintiff's  husband  and  the  defaid- 
ant's  wife  were  living,  and  known  to  be  so  by  both  parties,  iha 
judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  rwwied. 


HARRISON  v.  CAGE. 

1  SaOeeld.  24;  s.  c.  1  Ld.  Raym.  386.    1699. 

Assumpsit,  for  that  in  consid^aticm  he  had  promised  to  marry 
the  def  mdant,  she  promised  to  marry  him ;  and  verdict  pro  quer. 
Objected  that  the  woman  may  in  such  cases  have  an  action,  but 
the  man  cannot;  because  tbe  marriage  is  no  advantage  to  the 
man,  but  to  the  woman  it  is.  And  the  writ  causa  matrimonii 
praelocti  lay  for  the  woman,  but  not  for  the  man.    Vide  Bo.  22 
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pi.  2.  1  Inst.  204.  F.  N.  B.  3,  205.  Hob.  10.  3ed  non  allocatur; 
for  marriage  ia  a  oonsideration  on  the  man 'a  side  sufficient  to 
raise  an  use ;  and  a  man  shall  have  an  action  for  scandaloos  words 
per  quod  he  lost  his  marriage.  Et  per  Holt,  C.  J.  The  action  is 
grounded  upon  the  mntnal  promisee;  if  the  voman's  promise 
does  not  bind,  the  man's  promise  is  but  nudum  pactum,  and 
therefore  it  is  actionable  either  on  both  Bides  or  on  neither  side. 


BRIDGET  KELLEY  v.  JOHN  EHjET. 
106  Ma»a.  339.    1871. 

Contract  for  breach  of  promise  of  marriage.  The  declaration 
did  not  allege  special  damage. 

At  the  trial  in  the  superior  conrt  before  Bbiohau,  C.  J.,  evi- 
dence was  introdnced  tending  to  show  that  the  defendant  was  a 
married  man  at  the  time  of  the  prtnuise.  The  defendant  re- 
quested tile  judge  to  rule  that,  if  the  defendant  was  married  at 
the  time  of  the  promise,  the  action  could  not  be  maintained ;  bat 
he  declined  to  so  rule,  and  ruled  that  the  action  conld  be  main- 
tained, although  the  defendant  was  married  at  the  time  of  the 
promise,  if  the  plaintiff  was  ignorant  thereof. 

The  plaintiff  offered  evidence  tending  to  show  that,  induced  by 
the  defendant's  promise  of  marriage,  she  submitted  to  sexual 
intercourse  with  him,  and  that  he  got  her  with  child,  of  which 
she  had  been  delivered  and  which  was  now  living.  The  defendant 
objected  to  the  admissiOD  of  this  evidence;  but  the  judge  ad- 
mitted it,  as  affecting  the  measure  of  damages.    .... 

[Com,  J.,  rendered  the  decision.] 

It  remains  to  dispose  of  the  exceptions  of  the  defendant,  taken 
at  the  trial.  The  conrt  was  asked  to  rule  that,  if  the  defendant 
was  a  married  man  at  the  time  of  his  promise,  the  plaintiff  could 
not  be  injured  by  a  failure  to  perform,  and  though  she  had  no 
knowledge  of  that  fact  at  the  time,  could  not  maintain  this  action. 
This  was  properly  refused.  Tha  defendant  is  not  permitted  to 
escape  responsibility  on  the  ground  of  his  present  l^al  inability 
to  perform  a  promise  of  marriage  to  an  innocent  party.    The 
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damages  to  the  plaintiff  are  certainly  Dot  ctiminished  by  the  con- 
sideration that  the  promise  was  made  under  snch  circnmstances. 
The  strict  rule  that  a  consideration  to  support  a  promise  is  in- 
sufBcient,  if  its  performance  is  utterly  and  natorally  impossible, 
is  met  by  the  suggestion,  that  even  if  the  fatore  performance 
here  is  to  be  treated  as  utterly  impossible,  yet  the  detriment  or 
disadvantage  which  must  necessarily  result  to  the  plaintiff  in 
relying  for  any  time  on  the  promise  affords  sufSeieatt  consider- 
ation to  support  the  defendant's  contract.  2  Parsons  on  Con- 
tracts (5th  ed.)  67.    WUd  v.  Harris,  7  C.  B.  999. 

The  defendant  also  insists  that  the  evidence  of  seduction  waa 
not  admissible  in  aggravation  of  damages.  But  in  a  recent  case 
the  contrary  has  been  held  by  this  Court,  on  the  ground  that 
compensation  to  the  pIuntifF  for  the  injury  she  has  received  by 
the  breach  of  the  contract  cannot  be  fully  reached  without  tak- 
ing into  account  the  situation  in  which  she  is  left  by  the  de- 
fendant's act.  Sherman  v.  Bawson,  102  Mass.  395.  The  in- 
structions actnally  given  by  the  learned  judge,  as  to  the  nature 
of  the  evidence,  by  which  the  promise  was  to  be  proved,  and  the 
elements  to  be  coosidered  by  the  jury  in  estimating  the  damages, 
were  full  and  accurate. 

The  defendant 's  exceptions  are  accordingly  overruled,  and  the 
plaintiff  may  now  therefore  renew  her  motion  in  the  superior 
court  where  the  case  remains,  that  judgment  be  rendered  as  of 
t^e  day  and  term  when  the  verdict  was  returned. 

Ordered  accordinglff. 


CLEMENTS,  by  her  next  friend,  etc.,  v.  MOORE. 
11  Ala.  35.    1847. 

Writ  of  error  to  the  Circuit  Court  of  Toskaloosa. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  plaintiff 
in  error.  The  declaration  contains  several  counts,  the  first  of 
which  alleges  the  mutual  promise  of  the  plaintiff  and  defendant 
to  marry  each  other,  with  an  averment  that  the  plaintiff  is  still 
sole  and  unmarried,  and  ready  and  willing  to  perform  h» 
promise,  but  the  defendant  has  married  another  woman,  etc. 
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The  second  count  alleges  mntual  promises  to  marry  in  a  reason- 
able time,  that  a  reasonable  time  has  elapsed,  and  the  plaintiff 
bas  remained  and  still  is  sole  and  unmarried,  yet  tbe  defendant 
has  failed  and  refuses  to  perform  his  promise.  A  demurrer  was 
interposed  to  each  of  the  counto,  which  being  sustained,  and  the 
plaintiff  declining  to  amend  her  declaration,  judgment  was  ren- 
dered for  the  defendant. 

CoiiLiBB,  C.  J.  Conceding  that  in  an  action  for  a  breach  of 
promise  to  marry  a  female  plaintiff  without  reference  to  time, 
she  should  allege  in  her  declaration  an  offer  to  marry  the  de- 
fendant, and  still  we  think  the  first  count  is  good.  It  alleges 
that  the  defendant  had  married  another  woman.  This  certainly 
excused  the  plaintiff  from  reminding  him  of  their  engagement, 
and  again  offering  him  her  hand.  He  had  placed  himself  in  such 
a  condition  as  made  it  impossible  for  him  to  accept  such  a  pro- 
posal, and  the  law  did  not  impose  upon  her  the  indelicate  task, 
in  order  to  impair  the  wrong  she  had  suffered,  of  proposing  that 
which  the  defendant  was  under  the  necessily  of  rejecting.  The 
aUegation  then,  excuses  an  offer  by  tbe  plaintiff  to  perform  her 
promise,  and  is  quite  equivalent  to  it. 

In  Johnston  v.  Caolkins,  1  Johns.  Caa.  116,  which  was  an  ac- 
tion for  a  breach  of  promise  of  marriage,  it  was  held  that  where 
the  defendant  had  absconded,  and  thus  put  it  out  of  the  plain- 
tiff's power  to  offer  to  consummate  the  contract,  she  was  excused 
from  making  the  offer. 

The  second  count  is  alike  unexceptionable.  It  states  a  promise 
to  marry  in  a  reasonable  time,  the  plaintiff's  readiness  to  marry 
the  defendant,  that  a  reasonable  time  has  elapsed,  and  the  de- 
fendant's failure  to  marry  her,  and  his  continued  neglect  and 
refusal  to  do  so. 

Both  coonts  substantially  conform  to  the  precedents  in  2 
Chitty  and  certainly  the  cases  cited  by  the  defendant's  counsel 
from  the  Kentneky  Reports  do  not  oppose,  but  so  far  as  ap- 
plicable, sustain  our  views.  The  judgment  ia  reversed,  and  the 
cause  is  remanded. 
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SHEAHAN  V.  BABBT. 

37  Mick.  317.    1873. 

Error  to  Wayne  circnit 

Campbell,  J.  The  suit  below  was  brought  for  breaoh  of  prom- 
ise and  seduction,  and  a  verdict  was  rendered  for  damages. 

It  is  now  claimed  that  it  was  incompetent  to  allow  evidence 
of  seduction  in  aggravation  of  damages. 

It  was  hardly  qneationed  that  the  practice  of  allowing  such 
testimony  has  been  general,  and  the  cases  opposed  to  it  are  not 
numerona.  It  is  claimed,  however,  that  these  cases  stand  on  bet- 
ter reason,  and  that  the  proof  should  be  excluded,  first,  because 
the  parties  are  in  pari  delicto;  and  secondly,  because  a  separate 
action  will  lie  for  seduction.  The  authorities  mainly  relied  on  in 
aid  of  this  defense  are  Burks  v.  Shain,  2  Bifob.  341;  Weaver  v. 
Bachert,  2  Penn.  St.  80;  and  Perkins  v.  Hersey,  1  B.  I.  493. 

We  do  not  think  the  objection  that  the  parties  are  equally  in 
fault  is  legaUy  tenable.  The  whole  law  concerning  the  action 
for  seduction,  and  the  criminal  proceeding  for  the  same  offence 
would  be  inconsistent  with  this  theory.  The  common  Bcnse  of 
mankind  has  approved  the  rule  which  holds  the  seducer  re- 
sponsible. The  proposition  that  he  is  rightly  liable  is  one  of 
those  plun  maxims  which  no  amount  of  reasoning  will  vindicate 
more  clearly  than  the  natural  sentiments  of  humanity;  but  it 
has  always  been  recognized  as  a  sound  rule  at  common  law,  and 
the  ingenious  attempts  of  some  judges  to  demonstrate  its  un- 
soundness have  produced  very  little  impression.  When  popular 
opinion  and  legal  usage  have  been  so  long  in  harmony,  and 
many  caaes  show  the  profound  couviction  which  men  generally 
have  of  the  evil  deserts  of  such  offenders,  we  do  not  feel  called 
upon  to  search  out  any  new  arguments  to  maintain  a  doctrine 
which  seems  to  us  as  reasonable  as  it  is  well  settled  by  practice 
and  decision. 

The  objection  that  the  damages  should  not  be  allowed  in  an 
action  for  breach  of  promise  rests  on  a  different  principle,  but 
we  think  it  is  equally  unfounded.  The  common  law  practice  is 
substantial^  uniform  in  allowing  it.  The  seduction  which  is 
allowed  to  be  proven  in  these  cases  is  brought  about  in  reliance 
npon  the  contract,  and  is  itself  in  no  very  indirect  way  a  breach 
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of  ita  implied  conditions.  Such  an  engagement  brings  the  parties 
necessBrilj  into  very  intimate  and  confidential  relations,  and  the 
advantage  taken  of  those  relations  by  the  sedacer  is  as  plun  a 
breach  of  trust  in  all  its  essential  features  as  any  advantage 
gained  by  a  trustee  or  guardian,  or  confidential  adviser,  who 
cheats  a  confiding  ward,  or  beneficiary,  or  client,  into  a  losing 
bargain.  It  only  differs  from  ordinary  breaches  of  trust  in  being 
more  heinous.  A  subsequent  refusal  to  marry  the  person  whose 
confidence  has  been  thus  deceived  cannot  fail  to  be  a^p'avated 
in  fact  by  the  sednctioQ.  The  contract  is  twice  broken.  The 
result  of  an  ordinary  breach  of  promise  is  the  loss  of  the  alliance 
and  the  mortification  and  pain  consequent  on  ^e  rejection.  But 
in  case  of  seduction  there  is  added  to  this  a  loss  of  character, 
and  social  position,  and  not  only  deeper  shame  and  sorrow,  but  a 
darkened  future.  All  of  these  spring  directly  and  naturally  from 
the  broken  obligations.  The  contract  involves  protection  and 
respect,  as  well  as  affection,  and  is  violated  by  the  seduction  as 
it  is  by  refusal  to  marry.  A  subsequent  marriage  condones  the 
first  wrong;  but  a  refusal  to  marry  makes  the  seduction  a  very 
grievous  element  of  injury,  that  cannot  be  lost  sight  of  in  any 
view  of  justice. 

We  think  the  common-law  practice,  which,  so  far  as  we  know, 
has  never  before  been  questioned  in  this  state,  is  based  on  sound 
principles.  The  recovery  of  damages  by  the  injured  woman  was 
not  at  common  law  affected  one  way  or  other  by  the  right  of  her 
friends  to  sue  for  seduction.  Although  the  damages  they  recov- 
ered for  loss  of  service  were  allowed  to  be  much  larger  than  the 
value  of  wages  could  have  been,  they  were  nevertheless,  in  legal 
contonplation,  the  damages  of  the  master  or  parent,  and  not  of 
the  woman.  And  if  she  was  not  in  the  employment  or  guardian- 
ship of  any  one,  there  could  be  no  suit  where  there  was  no  service ; 
and  unless  the  damages  from  seduction  were  considered  in  an 
action  for  breach  of  promise,  they  could  not  in  such  case  be 
considered  in  any  action  on  her  behalf.  No  rule  can  be  just 
which  does  not  give  the  injured  person  the  full  damages  resulting 
to  herself  from  her  injury;  and  this  was  done  in  an  action  for 
breach  of  promise,  as  it  was  not  done  for  her  in  any  other  action. 

But  it  is  claimed  that  our  statutes  having  provided  that  re- 
covery can  be  had  for  seduction  without  any  showing  of  service, 
the  reascm  for  the  old  rule  has  ceased.    As  the  law  now  stands, 
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the  salt  may  be  bronght  b;  the  parent  or  guardian  of  the  minor, 
or  by  any  relative  who  be  selected  and  authorized  by  a  womaji 
of  full  age.    Gconp.  L.  S  €195. 

Assuming  that  these  damages  now  belong  to  the  woman  (a 
point  on  which  no  decision  has  yet  been  called  for),  as  th^ 
certainly  should,  there  may  be  many  casea  where  no  such  relative 
can  be  found  or  none  who  will  assume  the  litigation.  The  rule 
of  dapiages  in  one  action  ought  not  to  vary  with  the  posaibilitieB 
of  another,  and  if  the  damages  are  properly  recoverable,  in  one 
suit  for  breach  of  promise,  they  should  be  recoverable  in  all  like 
cases. 

There  are  two  considerations  in  the  way  of  holding  the  rule 
changed  by  our  statute.  If  it  gives  a  remedy  to  the  wtHnsji 
herself,  it  should,  on  common-law  principles,  be  regarded  as  a 
cumulative  remedy — so  far  as  the  seduction  under  promise  of 
marriage  is  concerned — rather  than  as  superseding  the  old  one. 
And  it  is  better  for  all  parties  and  more  consonant  with  public 
policy,  that  where  justice  can  be  fully  accomplished  in  one  suit, 
no  one  should  be  driv^i  to  begin  more  than  one. 

And  where  this  rule  ia  respected,  there  can  be  no  danger  of 
injustice  by  a  second  prosecution.  The  maxim  that  no  one  shall 
be  twice  vexed  for  the  same  cause  of  action  will  always  prevent 
any  plaintiff  from  suing  twice  for  the  same  damages.  If  they 
can  be  recovered  in  this  action  under  the  pleadings,  a  recovery 
in  this  will  necessarily  be  a  bar  to  any  future  action.  This  sub- 
ject was  recently  considered  in  the  case  of  Leonard  v.  Pope, 
supra,  p.  145. 

We  think  there  was  no  error  in  receiving  evidence  of  the  se- 
duction and  in  allowing  it  to  be  considered  in  aggravation  of 
damages.  The  authorities  were  so  fuUy  cited  on  both  sides  th&t 
we  do  not  deem  it  necessary  to  repeat  the  citations.  We  r^ard 
the  law  as  settled  by  the  common-law  practice,  and  as  not 
changed  by  statute. 

The  remaining  errors  relied  on  upon  the  argument  relate  to 
the  rulings  of  the  circuit  judge  in  his  charge  and  refusals  to 
charge. 

Defendant  below  a^d  the  court  to  charge  that  if  it  should 
be  found  that  the  plaintiff  had  sexual  intercourse  with  any  other 
person  than  the  defendant  before  the  alleged  breach  of  promise, 
and  which  was  unknown  to  the  defendant,  then  the  jury,  even  if 
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they  should  find  for  the  plaintiff,  should  consider  that  fact  in 
mitigation  of  damages  and  the  plaintiff  ahoold  recover  no  more 
than  mere  nominal  damages. 

The  court  charged  as  requested,  that  it  shonld  be  considered 
in  mitigation,  bnt  refused  to  dtai^  the  damages  must  be  merely 
nominal. 

Upon  the  argmnent  it  was  claimed  that  in  soch  cases  there 
could  be  no  recovery  at  aU.  And  thia  ia  perhapa  a  more  correct 
claim,  for  th^re  can  be  very  few,  if  any,  actions  of  this  nattire 
where  anything  that  woold  in  law  preclude  more  than  ncaninal 
charges,  would  not  be  a  complete  justification. 

But  we  think  the  ruling  was  correct.  There  was  evidence  in- 
troduced attempting  to  prove  plaintiff's  incontinence  with  an- 
other about  the  time  of  the  alleged  seduction,  and  after  the 
promise  of  marriage.  There  waa  also  evidence  from  which  it 
waa  claimed  the  jury  might  infer  previous  incontinence.  It  was 
not  claimed  that  the  engagement  had  been  broken  off  on  ac- 
count of  a  discovery  or  suspicion  of  such  misconduct. 

Snch  misconduct  after  an  engagement  may  very  well  be  re- 
garded as  a  violation  of  the  woman's  promise,  and  may  generally, 
at  least,  be  an  entire  defense  to  an  action  for  breach  of  promise. 
It  is  not  necessary  to  decide  in  this  case  how  far  the  protection 
should  extend  according  as  the  defendant  himself  may  or  may  not 
be  in  fault.  Bat  the  law  ia  not  so  cruel  as  to  deny  to  a  woman 
who  has  gone  astray  the  power  to  return  to  virtue.  It  has  been 
held  by  this  court  that  the  seduction  of  such  a  woman,  who  has 
retrieved  her  character  is  legally  possible,  and  legally  punish- 
able. People  V.  Millspaugh,  11  Mich.  278.  It  has  also  been  held 
that  a  marriage  cannot  be  avoided  on  the  ground  of  ante-nuptial 
incontinence.  Leavitt  v.  Xieavitt,  13  Mich.  452.  If  a  person  who 
has  promised  marriage  discovers  that  his  proposed  wife  has  been 
guilty  previonsly  of  unchaste  conduct,  which  has  been  concealed  - 
from  him,  he  may  unquestionably  if  his  own  conduct  has  been 
fair,  break  off  the  engagement  and  be  legally  justified.  But  when 
be  breaks  it  off,  on  some  other  insufficient  ground,  or  for  no  rea- 
son at  all,  and  where  he  has  himself  been  guilty  of  seducing  her 
under  and  by  means  of  the  marriage  prconise,  we  ean  see  no  rea- 
son why  she  should  not  have  an  action  against  him.  No  authority 
cited  covers  soch  a  case,  and  we  tiiink  it  would  not  be  proper  to 
take  it  from  the  jnry. 
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The  court  also  refused  a  request  that  aa  iiurtruetioa  should 
be  given  to  the  jury  that  certain  circnuiBtaucea  sworn  to  by  plain- 
tiff tended  to  show  that  she  had  previoosly  had  connection  with 
some  other  person  than  the  defendant.  The  ground  of  the  re- 
fusal was  that  no  medical  evidence  had  been  introduced  calling 
for  such  a  charge. 

If  the  court  had  assumed  to  charge  upon  a  question  of  physi- 
ology not  explained  by  medical  evidence,  it  could  only  have  been 
on  the  ground  that  the  jury  and  every  one  else  had  equal  knowl- 
edge upon  the  subject.  It  was  not  a  qneetion  of  law  in  any  s^ise, 
and  an  instruction  upon  it  as  a  question  of  fact  would  have 
been  usurping  the  province  of  the  jury.  There  is  nothing  to 
show  that  counsel  were  not  allowed  to  argue  to  the  jury  on  this 
evidence  and  it  was  to  the  jury,  and  not  to  the  court  that  such 
arguments  should  be  addressed. 

The  charges  requested  on  the  theory  that  the  promise  to  marry 
was  in  consideration  of  illicit  intercourse,  are  not  supported  by 
any  evidence,  and  we  need  not  consider  them.  Defendant  denied 
the  entire  ease,  both  as  to  engagement  and  intercourse.  The  plain- 
tiff's story  showed  a  previous  and  existing  engagement. 

In  regard  to  the  charge  requested  as  to  a  breach  of  the  engage- 
ment, it  was  proved  by  defendant  that  he  had  married  another 
woman,  and  so  put  it  out  of  his  power  to  marry  plaintiff.  This 
gave  her  an  unmediate  right  of  action. — Short  v.  Stone,  8  Q.  B., 
358 ;  Frost  v.  Knight,  L.  R,  2  Bxch.,  111.    ...    . 

We  find  no  error  on  the  record,  and  the  judgment  must  be 
affirmed  with  costs. 

The  other  Justieee  concurred. 


GRINQ  V.  LBRCH. 

113  Pa.  8t.  345.    1886. 


March  2d,  1886.  Before  Mercdb,  C.  J.,  Gordon,  Paxsok, 
Tbunee:t,  Sterrett,  Qbeen,  and  Clark,  J.  J. 

Error  to  the  Court  of  Common  Pleas,  of  Berks  county ;  of  Jan- 
uary term,  1886,  No.  426. 

Mr.  JuBtiee  Paxson  delivered  the  opinion  ot  the  eoart  April 
12th,  1886u 
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Hub  is  a  case  in  whicli  we  do  not  feel  disposed  to  indulge  in  a 
prolonged  disenasion.  Its  details  are  not  inviting.  We  prefer 
to  state  the  principles  of  law  applicable  to  it  as  concisely  as  pos- 
sible. 

The  plaintiff  sought  in  the  court  below  to  recover  damages  for 
the  breach  of  a  contract  of  marriage.  The  defendant  admitted 
the  contract,  bat  defended  its  breach  upon  the  ground  that  iba 
plaintiff  had  a  pl^^cal  impediment  which  rendered  the  usual 
intercourse  between  the  sexes  impossible.  The  defendant  further 
alleged,  and  there  was  evidence  to  prove,  that  the  plaintiff  in- 
formed him  of  her  condition,  and  that  she  promised  him  to  have 
difficulty  removed  by  a  surgical  operation.    This  was  not  done. 

The  learned  judge  below  tried  the  ease  upon  an  erroneous 
theory  which  runs  like  a  vein  of  error  all  through  it.  This  can 
be  illustrated  by  taking  his  answer  to  the  plaintiff's  fifth  point 
which  point  and  answer  are  as  follows : 

"If  an  impediment  exists  with  the  plaintiff,  in  order  to  afford 
the  defendant  an  excuse  for  the  breach  of  his  marriage  contract, 
it  must  be  such  an  impediment  as  must  entitle  him  to  a  divorce 
after  marriage,  and  if  capable  of  being  remedied  by  an  operation 
it  would  afford  no  grounds  for  divorce  after  marriage.  There, 
fore,  if  the  jury  believes  that  this  impediment  is  capable  of  being 
remedied  by  an  operation,  it  affords  the  defendant  no  excuse  for 
the  breach  of  his  marriage  contract,  and  the  verdict  should  be  for 
the  plaintiff." 

The  answer  was  as  follows : 

"We  say  that  in  the  abstract  this  point  is  true,  yet  it  may  be 
modified  by  the  d^p*ee  of  the  difficulty  and  the  character  of  the 
operation  required.  If  the  difficulty  and  the  remedy  would  both 
be  serions,  common  sense  and  a  sound  discretion  might  make  a 
divorce  appropriate  for  the  relief  of  such  people  after  marriage 
on  account  of  the  seriousness  of  the  difficulty;  in  such  a  ease, 
if  it  could  be  ascertained  before  marriage,  a  breach  of  the  eon- 
tract  would  be  excusable." 

I  am  not  sure  that  I  understand  this  answer.  It  would  seem 
to  afSrm  the  point  as  an  abstract  proposition  and  to  qnalify  it  as 
applied  to  the  facta  in  this  case.  The  qualification,  however,  is 
not  clear,  and  could  not  have  given  the  jury  much  light.  The 
pcont  should  have  been  refused  without  qualification.  It  was 
error  both  as  an  abstract  proposition,  and  as  bearing  upon  the 
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Wben  a  man  enters  into  an  engagement  of  marriage  vitb  a 
woman  lie  is  presumed  to  have  made  himself  acquainted  with  her 
appearance,  her  temper,  her  manner,  her  character,  and  other 
matters  which  are  obvious  to  the  understanding,  and  which  can 
be  ascertained  in  the  social  interconrse  which  nsn&lly  accompanies 
courtship.  If  he  changes  hia  mind  and  refuses  to  marry  her  for 
a  defect  which  is  open  to  observation,  and  which  he  might  have 
ascertained  before  bjr  reasonable  care,  it  is  no  defense  to  an  action 
of  breach  of  promise  of  marriage.  "While  this  is  so  he  has  a  right 
to  presume  that  her  pl^f^eal  condition  is  snch  that  she  is  capable 
of  giving  him  the  intercourse  between  the  sexes  which  is  usual  in 
the  marriage  state.  He  has  a  right  to  presume  so,  because  the 
defect,  if  it  exists  at  all,  is  a  concealed  one,  and  not  open  to  his 
observations.  To  conceal  snch  a  thing  from  him  until  after  mai^ 
riage  would  be  a  fraud.  It  would  be  a  fraud  to  sell  a  cow  with 
such  a  defect  without  making  it  known  to  the  purchaser.  In 
this  case,  if  the  defendant  is  to  be  believed,  the  plaintiff  informed 
him  of  the  difficulty,  and  promised  to  have  it  remedied  by  a 
surreal  operation.  This,  as  before  stated,  was  not  done,  and  we 
do  not  think  the  defendant  was  in  duty  bound  to  marry  her,  and 
afterwards  call  in  a  surgeon  for  such  a  purpose.  He  was  entitled 
to  have  a  wife  capable  of  copulation  in  the  usual  way  when  he 
married  her.  We  must  not  lose  sight  of  the  fact  that  we  are 
dealing  with  a  marriage  contract  pure  and  simple,  and  that  con- 
tract did  not  require  him  to  take  an  imperfect  woman,  and  to 
involve  himself  in  the  expense  and  risk  of  such  an  operation.  We 
are  of  opinion  that  the  plaintiff's  failure  to  perform  her  promise 
to  have  the  operation  performed  absolved  the  defendant  from  his 
contract.  If,  on  the  other  hand,  the  defendant  is  not  believed 
then  the  plaintiff  is  in  a  position  of  having  a  concealed  defect 
of  a  nature  to  at  least  seriously  impair  the  defendant's  satisfac- 
tion in  any  sexual  commerce  with  her  and  not  informing  him  of 
snch  defect.  This,  as  before  stated,  would  have  been  a  fraud 
upon  him  and  would  of  it^lf  avoid  the  contract. 

It  is  a  mistake  to  suppose,  as  was  assumed  in  the  point  and 
affirmed  by  the  court  that  the  impediment  must  be  of  such  a 
nature  as  would  be  a  ground  of  divorce  after  marriage.  We 
are  not  now  dealing  with  the  question  of  divorce.  That  is  a  sub- 
ject that  is  regulated  by  statutes,  and  has  no  necessary  relation 
to  the  case  in  hand.    We  are  considering  a  contract  to  many; 
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a  contract  vMeh  calls  for  the  richest  good  faith  on  both  sictes,  and 
which  neither  party  has  the  right  to  enforce  against  the  other,  if 
incapable  of  performing  the  full  marital  duties.  A  man  does  not 
court  and  marry  a  woman  for  the  mere  pleasure  of  paying  for 
her  board  and  washing.  He  expects  and  is  entitled  to  something 
in  retnm  and  if  the  woman  with  whom  he  contracts  be  incapable 
by  reason  of  a  natural  impediment  of  giving  him  the  comfort  and 
satisfaction  to  which  as  a  married  man  he  would  be  entitled,  there 
is  a  failure  of  the  moving  consideration  of  such  contract,  and  no 
court  ought  to  enforce  it  by  giving  damages  for  its  breach. 

The  plaintiff's  third  point  should  also  have  been  denied.  In- 
stead of  doing  so,  the  learned  judge  left  it  to  the  jury  with 
instructions  which  they  may  have  had  some  difficully  in  under- 
standing. To  hold  that  the  conduct  of  the  defendant,  referred  to 
in  the  point,  estopped  bim  from  setting  up  his  defence,  ignores 
wholly  the  evidence  that  the  plaintiff  promised  him  to  have  the 
impediment  removed.  He  may  well  have  relied  on  that  promise, 
and  continued  to  make  preparations  for  the  marriage,  until  he 
found  that  she  did  not  intend  to  keep  her  promise. 

There  was  plain  error  in  that  portion  of  the  charge  contained 
in  the  fifth  assignment.  The  jury  could  have  drawn  no  other 
conclusion  from  the  language  of  the  court  than  that  the  cases 
depended  entirely  upon  the  testimony  of  the  doctors,  whereas  the 
testimony  of  the  defendant  alone,  if  believed  by  the  jury,  was 
ample  to  sustain  the  verdict  in  his  favor.  I  prefer  not  to  repeat 
it,  nor  is  it  necessary  to  do  so.  And  while  perhaps  not  so  in- 
tended, the  charge  of  the  court  was  well  calculated  to  give  the 
jury  the  impression  that  they  must  take  the  opinion  of  the  medi- 
cal witnesses  as  their  guide  in  forming  their  conclusion  as  to 
whether  the  breach  of  contract  was  excusable.  It  was  for  the 
court  to  define  what  condition  of  things  would  avoid  the  contract, 
and  for  the  jury  to  find  from  all  the  evidence  whether  such  a  con- 
dition (^  things  existed. 

We  also  sustain  the  eighth  assignment.  As  applied  to  the  facts 
of  this  case  the  plaintiff's  second  point  should  have  been  refused. 
The  point  ignores  the  fact  that  the  disgrace,  mortification  and 
humiliation  which  the  plaintiff  suffered,  may  have  been,  under 
onr  view  of  the  evidence,  the  result  of  her  own  act  in  contracting 
an  engagement  to  marry  when  she  was  not  in  a  condition  physi- 
cally to  perform  it 
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It  was  also  error  to  affirm  the  plaintiff's  fourth  point  The 
jmy  were  instmcted  that  if  they  believed  that  the  defendant 
sedaeed  the  plaintiff  while  he  was  engaged  to  marry  her,  they 
might  on  that  account  give  pnnitive  dam^e,  for  the  pnrpose  of 
punishing  the  defendant  and  compensating  the  plaintiff  for  the 
di^race  and  mortification. 

There  was  no  evidence  that  the  defendant  sedaeed  the  plaintiff, 
and  if  there  had  been,  the  instruction  was  wrong  under  the  aa- 
thorities.  It  is  sufficient  to  refer  to  Weaver  T.  Bachert,  2  Pa. 
St  Rep.  80. 

There  was  really  no  serious  dispute  as  to  the  facts  of  the  esse. 
There  was  some  difference  in  the  medical  testimony,  but  it  dif- 
fered only  in  degree.  That  there  was  a  serioos  impediment  was 
established  by  evidence  that  no  jury  woold  have  a  right  to  dis- 
regard. That  the  jury  found  for  the  plaintiff  was  doubtless 
owing  to  the  manner  in  which  the  evidence  was  submitted.  The 
cases  justifled  a  binding  instruction  in  favor  of  the  defendant 
Judgment  reverted. 


Eiwatiili  of  KUiiUga— ReUtioMUp  m  •  DlaqmUfindoB. 

SUTTON  V.  WARREN. 
10  Met.  (Mass.)  451.    1845. 

Assumpsit  on  a  promissory  note  for  $1,300',  given  by  the  de- 
fendant to  Ann  Sntton,  on  the  10th  of  August,  1840.  The  case 
was  submitted  to  the  court  upon  the  following  facts  agreed  on 
by  the  parties; 

The  note  declared  on  was  given  for  money  lent  by  Ann  Sutton 
to  the  defendant.  The  plaintiff  and  said  Ann  Sutton  are  natives 
of  England,  and  were  married  at  Duffleld,  in  England,  tm  the 
28th  of  November,  1834.  About  one  year  after  their  marriage, 
they  came  to  thia  country,  where  they  have  lived,  as  husband  and 
wife,  ever  since.  The  said  Ann  was  the  own  sister  of  the  mother 
of  Qte  said  Samuel  Sutton,  the  plaintiff,  and  has  always  since  said 
marriage  gone  by  the  name  of  Ann  Sutton.  Her  former  name 
was  Ann  Hills. 

HuBBABD,  J.    It  is  a  well  settled  principle  in  our  law,  that  mar- 
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riages  celebrated  in  other  States  or  countries,  if  valid  by  the  law 
of  the  conntry  where  they  are  celebrated,  are  of  binding  obliga- 
tion within  this  Commonwealth,  although  the  same  might,  by 
force  of  our  laws,  be  held  invalid,  if  contracted  here.  This  prin- 
ciple has  been  adopted,  as  best  calculated  to  protect  the  highest 
welfare  of  the  community  in  the  preservation  of  the  purity  and 
happiness  of  the  most  important  domestic  relations  in  life.  Green- 
wood V.  Curtis,  6  Mass.  378;  Medway  v.  Needham,  16  Mass.  157; 
West  Cambridge  v.  Lexington,  1  Pick,  506;  Compton  v.  Bear- 
croft,  Bui.  N.  P.  114 ;  Scrimshire  v.  Scrimshire,  and  Middleton  v. 
Janverin,  2  Haggard,  395,  437.  There  is  an  exception,  however, 
to  this  principle,  in  those  cases  where  the  marriage  is  considered 
as  incestuous  by  the  law  of  Christianity  and  as  against  natural 
law.  And  these  exceptions  relate  to  marrif^es  in  the  direct  lineal 
line  of  cons&nguinily,  and  to  those  contracted  between  brothers 
and  sisters;  and  the  exceptions  rest  on  the  ground,  that  such 
marriages  are  against  the  laws  of  Qod,  are  immoral,  and  destmc- 
tive  of  the  purity  and  happiness  of  domestic  life.  But  I  am  not 
aware  that  these  exceptions,  by  any  general  consent  among  writ- 
ers upon  natural  law,  have  been  extended  further,  or  embraced 
other  eases  prohibited  by  the  Levitical  law.  This  subject  has 
been  carefully  discussed  by  Chancellor  Kent,  in  the  case  of 
Wightman  v.  Wightman,  4  Johns.  Ch.  343;  and  while  he  is  clear 
as  to  the  exceptions  before  stated,  he  thinks,  beyond  them  there 
is  a  diversity  of  opinion  among  commentators.  2  Kent  Com. 
Lect.  26.  See  also  Story's  Conflict  of  Laws,  sees.  113, 114.  There 
is  also  a  provision  in  our  statute,  making  marriages  void  in  this 
State,  where  persons  resident  in  the  State,  whose  marriage,  if 
solemnized  here,  would  be  void,  in  order  to  evade  our  law,  and 
with  the  intention  of  returning  to  reside  here  again,  go  into 
another  State  or  country  and  there  have  their  marriage  solem- 
nized. Rev.  Ste.  eh.  75,  sec.  6.  The  only  object  of  this  provision  is, 
as  stated  by  the  commissioners  in  their  report,  to  enforce  the  ob- 
servance of  our  own  laws  upon  our  own  citizens,  and  not  to  suffer 
tibem  to  violate  r^fulations  founded  in  a  just  regard  to  good 
morals  and  sound  policy.  As  to  the  wisdom  of  this  provision  it 
is  unnecessary  here  to  speak.  But  the  provision  is  notice  to 
show  that  it  has  not  been  overlooked  in  the  consideration  of  the 
case  at  bar,  which  presents  no  such  state  of  facts. 
In  view  of  the  whole  matter,  considering  it  as  a  part  of  the 
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Jus  gsntium,  we  do  not  feel  called  npon  to  extend  tlie  exceptions 
further.  By  our  statutes,  the  marriage  contracted  between  Sam- 
ael  Sutton,  the  plaintiff,  and  Arm  Hills,  his  mother's  eister,  if 
celebrated  in  this  State,  would  have  been  absolutely  void.  Bat 
by  the  law  of  England,  this  marriage,  at  the  time  it  was  con- 
tracted, viz.,  in  November,  1834,  was  voidable  only,  and  could 
not  be  avoided  until  a  sentence  of  nullity  could  be  obtained  in 
the  spiritual  court,  in  a  suit  instituted  for  that  purpose.  See 
Poynter  on  Marriage  and  Divorce,  86,  120;  2  Stephen's  Com. 
280.  In  The  Queen  v.  Inhabitants  of  Wye,  7  Adolph.  &  Ellia, 
771,  and  3  Nev.  &  P.  13,  the  Court  of  Kings  Bench  afOrmed  the 
doctrine,  and  held  snch  a  marriage  voidable  only,  and  that,  till 
avoided,  it  was  valid  for  all  civil  purposes.  Rose.  Crim.  Ev.  {2d 
ed.),  286.  Since  this  marriage  was  contracted,  the  St.  of  6  Wm. 
4,  c.  54,  has  been  passed,  making  such  marriages  which  should 
afterwards  be  celebrated,  absolutely  void.  In  the  present  case, 
the  marriage  of  these  parties  was  not  void  by  the  laws  of  Eng- 
land, though  voidable  in  the  spiritual  courts.  It  never  was 
avoided,  and  though  absolutely  prohibited  by  our  laws,  yet  not 
being  within  the  exception,  as  against  natural  law,  we  do  not 
feel  warranted  in  saying  the  parties  are  not  husband  and  wife. 
The  plaintiff,  Samuel  Sutton,  snes  on  a  promissory  note  given  to 
the  said  Ann  Sutton,  and,  as  her  husband,  he  can  maintain  an 
action  thereon,  in  his  own  name  alone,  there  being  no  other  cause 
of  objection  raised  than  the  one  stated  in  regard  to  the  l^ality 
of  their  marriage.  Bayley  on  Bills  (2d  Amer,  ed.),  42;  Clancy^ 
Husb.  and  Wife,  4. 
Judgment  for  the  plaintiff. 


THE  STATE,  APPELLANT,  v.  JACKSON. 
80  Mo.  175.    1883. 

Appeal  from  Cape  Girardeau  Circuit  Court.    Reversed. 

Hehrt,  J.  At  the  May  term,  1880,  of  the  circuit  court  of 
Cape  Girardeau  county,  the  defendant,  a  white  woman,  was 
indicted  for  having  intermarried  with  Dennis  Jackson,  a  person 
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having  more  than  one-eighth  part  of  negro  blood.  A  d^nnrrer 
was  sustained  on  the  ground  that  the  law  on  which  the  indict- 
ment waa  based,  section  1540,  Bevised  Statutes,  1879,  is  in  con- 
flict with  the  14th  amendment  of  the  Constitution  of  the  United 
States,  as  also  with  the  17th  subdivision  of  section  53  of  article  4 
of  the  constitution  of  this  State. 

Section  1540,  Bevised  Statutes  1879,  is  as  follows :  '  'No  person 
having  one-eighth  part  or  more  of  negro  blood  shall  be  permitted 
to  marry  any  white  person,  nor  shall  any  white  person  be  per- 
mitted to  marry  any  negro  or  person  having  one-e^hth  part  or 
more  of  negro  blood;  and  every  person  who  shall  knowingly 
marry  in  violation  of  the  provisions  of  this  section,  shall,  upon 
conviction,  be  punished  by  imprisonment  in  the  penitentiary  for 
two  years,  or  by  fine  not  less  than  $100,  or  by  imprisonm^it  in 
the  county  jail  not  less  than  three  mcnths,  or  by  both  such  fine 
and  imprisonment;  and  the  jury  trying  any  such  case  may  de- 
termine the  proportion  of  negro  blood  in  any  party  to  such  mar- 
riage from  the  appearance  of  such  person." 

We  are  unable  to  perceive  any  conflict  between  that  section 
and  the  clause  of  our  State  constitution  which  declares  that: 
"The  general  assembly  shall  not  pass  any  local  or  special  law 
regulating  the  practice  or  jurisdiction  of  or  changing  the  rules  of 
evidence  in  any  judicial  proceeding  or  inquiry  before  courts 
.  .  ."  It  did  not  change  the  practice  or  jurisdiction  or  rules 
of  evidence  in  any  judicial  proceeding  or  inquiry  before  any 
judicial  tribunal.  Besides,  it  is  not  a  special  or  local  but  a  gen- 
eral law,  embracing  all  citiaens  of  this  State,  white  as  well  as 
black. 

It  may  interfere  with  the  taste  of  n^roes  who  want  to  marry 
whites,  or  whites  who  wish  to  intermarry  with  negroes,  but  the 
State  has  the  same  right  to  regulate  marriages  in  this  respect 
that  it  has  to  forbid  the  intermarriage  of  cousins  and  other  blood 
relations.  If  the  State  desires  to  preserve  the  purity  of  the 
African  blood  by  prohibiting  marriages  between  whites  and 
blacks,  we  know  of  no  power  on  earth  to  prevent  such  legislation. 
It  is  a  matter  of  purely  domestic  concern.  The  14th  amendment 
to  the  Constitution  of  the  United  States,  to  which,  by  some,  magi- 
cal power  is  ascribed,  has  no  such  scope  as  seems  to  have  been 
accorded  to  it  by  the  circuit  court  It  declares  that :  "All  per^ 
sons  bom  or  natnralixed  in  the  United  States  and  subject  to  the 
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jiirifldiction  thereof  an  citizens  of  the  United  States,  and  of  the 
state  wherein  they  reside,"  and  that  "No  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privil^e  or  immunities  of 
citizens  of  the  .United  States. ' ' 

Ever;  Chinaman,  Indian  and  Hottentot  horn  in  the  United 
States  and  subject  to  its  jurisdiction  is,  under  the  definition  of  a 
citizen,  contained  in  the  1st  section  of  the  amendment,  a  citizm 
of  the  United  States;  and  under  the  general  sweeping  declara- 
tions of  the  Iatt«r  clanse  of  that  section  it  is  neceeaarj  to  de- 
termine what  are  the  privileges  and  immunities  of  citizens  of  the 
United  States.  They  are  those  secured  to  them  by  the  Constitu- 
tion of  the  United  States  and  laws  enacted  in  pursuance  thereof. 
All  of  one's  rights  as  a  citizen  of  the  United  States  will  be  found 
guaranteed  by  the  Constitution  of  the  United  States.  If  any  pro- 
vision  of  that  instrument  confers  upon  a  citizen  the  right  to 
marry  any  one  who  is  willing  to  wed  him,  our  attention  has  not 
been  called  to  it.  If  such  be  one  of  the  rights  attached  to  Amoi- 
can  citizenship  all  our  marriage  acts  forbiddii^  intermarriages 
between  persons  within  certain  degrees  of  consanguinity  are  void, 
and  the  nephew  may  marry  his  aunt,  the  niece  her  uncle,  and  the 
son  his  mother  or  grandmother. 

The  act  in  question  is  not  open  to  the  objection  that  it  dis- 
criminates against  the  colored  race,  because  it  equally  forbids 
white  persons  from  intermarrying  with  negroes,  and  preacribea 
the  same  punishment  for  violation  of  its  provisions  by  white  as 
by  colored  persons,  and  an  act  of  congress  interfering  with  such 
legislation  and  declaring  that  it  should  be  lawful  in  Missouri 
for  a  black  man  and  a  white  woman,  or  a  white  man  and  a  black 
woman,  to  intermarry  would  be  without  any  binding  force,  be- 
cause wholly  unauthorized  by  any  provision  of  the  Constitution 
of  the  United  States.  In  the  Slaughter  House  Cases,  16  WalL 
36,  the  Supreme  Court  of  the  United  States  said  with  reference 
to  the  5th  section  of  the  14th  amendment;  "We  doubt  very 
much  whether  any  action  of  a  state,  not  directed  by  way  of  dis- 
crimination against  the  negroes  as  a  class,  will  ever  be  held  to 
come  within  the  purview  of  this  provision."  In  Minor  v.  Hap- 
persett,  21  Wall.  162,  that  court  held  that  "the  14th  amendment 
of  the  Constitution  of  the  United  States  does  not  add  to  the  privi- 
leges or  immunities  of  citizens  but  only  fumi^es  additicmal  pro- 
tection for  the  prlvil^ies  already  existing,  and  neither  in  the 
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letter  nor  spirit  of  the  constitntion  can  a  citizen  find  his  riglit 
to  intermarry  with  anyone  whom  lie  may  select  who  is  willing 
to  accept  him.  The  power  of  each  state  to  regulate  and  control 
marriages  within  its  jorisdiction,  is  aa  unquestionable  as  state 
sovereignty,  and,  as  was  observed  by  Buskirk,  J.,  in  the  State 
V.  Gibson,  36  Ind.  389;  s.  c,  10  Am.  Rep.  42;  "If  the  federal 
government  can  determine  who  can  marry  in  a  state,  there  is  no 
limit  to  its  power.  It  can  legislate  upon  all  snbjects  growing  out 
of  this  relation.  It  can  determine  the  rights,  duties  and  obliga- 
tions of  husband  and  wife,  parent  and  child,  guardian  and  ward. 
It  may  pass  laws  regnlating  the  granting  of  divorce.  It  may 
assume,  exercise  and  absorb  all  the  powers  of  a  local  and  domestic 
character.  This  would  result  in  the  deetmction  of  the  8tat«B." 
1  Bishop  on  Marriage  and  Divorce  (4th  ed.)  87;  State  v.  Ken- 
nedy, 76  N.  C.  251 ;  g.  c,  22  Am.  Bep.  683. 

It  was  held  in  Bums  v.  State,  48  Ala.  195;  s.  c,  17  Am.  Rep. 
34,  that  a  statnta  of  that  state  imposing  a  fine  upon  a  justice  of 
the  peace  for  solemnizing  the  rites  of  matrimony  between  a 
white  person  and  a  negro,  was  abrogated  by  the  14th  amendment 
of  the  Constitution  of  the  United  States,  and  that  decision  is  in 
conflict  not  only  with  the  weight  of  authori^  on  the  subject  else- 
where, bat  with  a  decision  of  the  same  court,  reported  in  42  Ala. 
525,  Ellis  V.  State. 

If  that  amendment  does  not  add  to  the  privileges  or  immunities 
of  citizens,  in  what  other  section  of  the  constitution  will  the  r^ht 
of  a  white  man  to  marry  a  negro  woman,  or  a  negro  man  to 
marry  a  white  woman  be  found  T  Marriage  acta  similar  to  the 
one  under  consideration  were  in  force  in  most  of  the  slave- 
holding  states  prior  to  the  adoption  of  the  14th  amendment,  and 
their  validity  was  never  questioned  (United  States  v.  Stanley, 
109,  U.  S.  3;  «.  c,  22  Am.  Law  Reg.  790;)  no  one  supposing  that 
there  was,  prior  to  that  amendment,  any  provision  of  the  federal 
constitntion  with  which  they  were  in  conflict,  and  it  is  only  by 
ascribing  to  that  amendment  a  force  and  scope  expressly  denied 
it  by  the  Supreme  Court  of  the  United  States  that  any  ground 
exists  for  questioning  their  validity  now.  Ifor  is  it  one  of  the 
natural  rights  of  man  to  marry  whom  he  may  choose.  Under 
the  Jewish  dispensation  persons  nearly  related  by  ties  of  blood 
intermarried,  but  in  no  Christian  land  are  such  marriages  tol- 
erated.   The  right  to  regulate  marriage,  the  age  at  which  persons 
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may  enter  into  that  relation,  the  manner  in  whidi  the  rites  may 
be  celebrated  and  the  persons  between  whom  it  may  be  con- 
tracted, has  been  assumed  and  exercised  by  every  civilized  and 
Christian  nation;  and  the  condition  of  a  community,  moral, 
mental  and  physical,  which  would  tolerate  indiscriminate  inter- 
marriage for  several  generations,  would  demonstrate  the  wisdom 
of  laws  which  regulate  marriage  and  forbid  the  intermarriage  of 
those  nearly  related  in  blood.  It  is  stated  as  a  well  anthenti- 
cated  fact  that  if  the  issne  of  a  black  man  and  a  white  woman, 
and  a  white  man  and  a  black  woman,  intermarry,  they  cannot 
possibly  have  any  progeny,  and  such  a  fact  sufficiently  justifies 
those  laws  which  forbid  the  intermarriage  of  blacks  and  whites, 
laying  out  of  view  other  sufficient  groonda  for  such  enactments. 
The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded.    All  concur. 


PACE  V.  ALABAMA. 
106  V.  8.  583.    1883. 


Error  to  the  Supreme  Court  Of  the  9tate  of  Alabama. 

Section  4184  of  the  Code  of  Alabama  provides  that  "if  any 
man  and  woman  Uve  together  in  adultery  or  fornication,  each  of 
them  must,  on  the  first  conviction  of  the  offence,  be  fined  not  lea 
than  one  hundred  dollars,  and  may  also  be  imprisoned  in  the 
county  jail  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months.  On  the  second  conviction  for  the  offence,  with 
the  same  person,  the  offender  must  be  fined  not  less  than  three 
hundred  dollars,  and  may  be  imprisoned  in  the  county  jail,  or 
sentenced  to  hard  labor  for  the  county  for  not  more  than  twelve 
months ;  and  for  a  third  or  any  subsequent  conviction  with  the 
same  person,  must  be  imprisoned  in  the  penitentiary,  or  sentenced 
to  hard  labor  for  the  county  for  two  years." 

Section  4189  of  the  same  code  declares  tiiat  "if  any  white 
person  and  any  negro,  or  the  descendant  of  any  negro  to  the  third 
generation,  inclusive,  though  one  ancestor  of  each  generation  was 
a  white  person,  intermarry  or  Uve  in  adulteiy  or  fornication  with 
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each  other,  each  of  them  miist,  on  conviction,  be  imprisoned  in 
the  penitentiary  or  seoteneed  to  hard  labor  for  the  county  for 
not  less  than  two  nor  more  than  seven  years." 

In  November,  1881,  Tony  Pace,  a  negro  man,  and  Mary  J.  Cox, 
a  white  woman,  were  indicted,  under  sect.  4189,  in  a  Circuit 
Court  of  Alabama,  for  living  tf^ther  in  a  state  of  adultery  or 
fornication  and  were  tried,  convicted,  and  sentenced,  each  to  two 
years'  imprisonment  in  the  State  penitentiary.  On  appeal  to 
the  Supreme  Court  of  the  State  the  judgment  was  affirmed,  and 
he  brought  the  case  here  on  a  writ  of  error,  inaigtii^  that  the  act 
under  which  he  was  indicted  and  convicted  is  in  conflict  with 
the  concluding  clause  of  the  first  section  of  the  Fourteenth 
Amendment  of  the  Constitution,  which  declares  that  no  State 
ahall  "deny  to  any  person  the  equal  protection  of  the  laws." 

Mr.  Justice  Field  delivered  the  opinion  of  the  court,  and  after 
stating  the  case  as  above,  proceeded  as  follows : 

The  counsel  of  the  plaintiff  in  error  compares  sects.  4184  and 
4189  of  the  Code  of  Alabama,  and  assuming  that  the  latter  re- 
lates to  the  same  offence  as  the  former,  and  prescribes  a  greater 
punishment  for  it,  because  one  of  the  parties  is  a  negro  or  of 
negro  descent,  claims  that  a  discrimination  is  made  against  col- 
ored persons  in  the  punishment  designated,  which  conflicts  with 
the  clause  of  the  Fourteenth  Amendment  prohibiting  a  State 
from  denying  to  any  person  within  its  jurisdiction  the  eqnal 
protection  of  the  laws. 

The  counsel  is  undoubtedly  correct  in  his  view  of  the  purpose 
of  the  clause  of  the  amendment  in  question,  that  it  was  to  pre- 
vent hostile  and  discriminating  State  legislation  against  any  per- 
son or  class  of  persons.  Equality  of  protfiction  under  the  laws 
implies  not  only  accessibility  by  each  one,  whatever  his  race,  on 
the  same  terms  with  others  to  the  courts  of  the  country  for  the 
security  of  his  person  and  proper^,  bnt  that  in  the  administra- 
tion of  criminal  justice  he  shall  not  be  subjected,  for  the  same 
offence  to  any  greater  or  different  punishment  Such  was  the 
view  of  Congress  in  the  enactment  of  the  Civil  Rights  Act  of 
May  31,  1870,  e.  114,  after  the  adoption  of  this  amendment.  That 
act,  after  providing  that  all  persons  within  the  jurisdiction  of 
the  United  States  shall  have  the  same  right  iu  every  State  and 
Territory,  to  make  and  enforce  contracts,  to  sue,  be  parties,  give 
evidence  and  to  the  full  and  eqnal  benefit  of  all  laws  and  pro- 
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eeediii£8  for  the  sectirity  of  person  and  property  as  is  enjoyed  by 
white  citizens,  declares  in  sec.  16,  that  they  "shall  be  subject  to 
like  punishment,  pains,  penalties,  taxes,  licenses,  and  exactions 
of  every  kind  and  none  other,  any  law,  statute,  ordinance,  regu- 
lation, or  custom  to  the  contrary  notwithstanding." 

The  defect  in  the  argument  of  counsel  consists  in  hia  asstunp- 
tion  that  any  discrimioation  ia  made  by  the  laws  of  Alabama  in 
the  punishment  provided  for  the  offence  for  which  the  plaintiff 
in  error  was  indicted  when  committed  by  a  person  of  the  African 
race,  and  when  coomiitted  by  a  white  person.  The  two  sections 
of  the  code  cited  are  entirely  consistent.  The  one  prescribes,  gea- 
erally,  a  punishment  for  an  offence  committed  between  persons  of 
different  sexes;  the  other  prescribes  a  punishment  for  an  offence 
which  can  only  be  committed  where  the  two  sexes  are  of  different 
races.  There  is  in  neither  section  any  discrimination  against 
either  race.  Sec.  4184  equally  includes  the  offence  when  the  per- 
sons of  the  two  sexes  are  both  white  and  when  they  are  both 
black.  Sect.  41S9  applies  the  same  punishment  to  both  offenders, 
the  white  and  the  black.  Indeed,  the  offence  against  which 
this  latter  section  is  aimed  cannot  be  committed  without  involv- 
ing the  persons  of  both  races  in  the  same  panishment.  Whatever 
discrimination  ia  made  in  the  punishmrait  prescribed  in  the  two 
aections  is  directed  against  the  offence  designated  and  not  against 
the  person  of  any  particular  color  or  race.  The  punishment  of 
each  offending  person,  whether  white  or  black,  is  the  same. 

Judgment  affirmed. 


THE  STATE  v.  GIBSON. 
36  Ind.  38S.    1871. 


Appeal  from  the  "Vanderburg  Criminal  Court 

Bdseibk,  J.  It  appears  of  record  in  this  cause,  that  appellee 
was  charged  by  indictment  in  the  court  below  with  having  un- 
lawfully and  knowii^ly  married,  in  the  county  and  State  afore- 
said, one  Jennie  Williams,  a  white  woman  of  this  State,  be  then 
and  there  having  one-eighth  part  or  more  of  negro  blood 

The  indictment  was,  upon  the  motion  of  the  appellee,  quashed. 


Digit  zed  by  Google 


STATE  T.  GIBSON.  ST 

and  the  State,  by  her  prosecntiug  attorney,  excepted  and  prot»- 
cntes  this  appeal  to  obtain  a  reversal  of  the  judgment. 

The  indictment  waa  based  upon  the  foriy-aeventh  section  of  the 
act  defining  f elonira,  which  reads  as  follows ; 

"Section  47.  No  person  having  one-eighth  part  or  more  of 
negro  blood,  shall  be  permitted  to  marry  any  white  woman  of  this 
State,  nor  ^lall  any  white  man  be  permitted  to  marry  any  negro 
woman,  or  any  woman  having  one^ighth  part  or  more  of  negro 
blood,  and  every  person  who  ehall  knowingly  marry  in  violation 
of  the  provisions  of  this  section,  shall,  upon  convictiou  thereof, 
be  imprisoned  in  the  State's  prison,  not  less  than  one,  nor  more 
than  ten  years,  and  be  fined  not  less  than  one  thousand  nor  more 
than  five  thousand  dollars."    2  Q.  &  H.  452. 

The  sole  question  which  is  presented  for  our  consideration  and 
decision  is  as  to  the  correctness  of  the  ruling  of  the  court  in 
quashing  the  indicbnent.  It  seems  to  be  conceded  by  the  ap- 
pellee, that  the  indictment,  under  our  code  of  criminal  procedure, 
is  good,  in  substance  and  matter  of  form,  if  the  section  of  our 
statute  above  quoted  is  still  in  force;  but,  it  is  earnestly  main- 
tained that  all  the  laws  of  our  State  prohibiting  the  intermar- 
riage of  negroes  and  white  persons  were  abrogated  by  the  ratifi- 
cation of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  and  the  passage  of  the  civil  rights  bill.  The  posi- 
tion assumed  by  the  attorney  of  the  appellee  is  stated  in  these 
words: 

"The  appellee  contends  that  all  the  laws  of  this  State  pro- 
hibiting the  marrying  of  blacks  and  whites  are  abrogated  by  the 
fourteenth  amenchnent  to  the  constitution  of  the  United  States, 
and  the  law  of  Congress  passed  in  pursuance  to  that  amendment, 
which,  in  express  terms  confers  upon  colored  people  the  power 
of  making  contracts." 

"Marriage,  by  the  laws  of  bidiana,  being  only  a  civil  contract, 
1  G.  &  H.  428,  sec.  1,  it  follows  that  the  marriage  specified  in 
this  indictment  was  lawful ;  and  hence  the  judgment  of  the  court 
is  correct." 

The  only  question  presented  for  the  decision  of  this  court  is 
whether  the  position  assumed  by  the  appellee  is  correct.  The 
magnitude  and  importance  of  the  question  involved  cannot  be 
over-estimated,  and  we  have  given  it  our  best  and  most  thought- 
ful consideration.  We  approach  its  investigation,  profoundly 
impressed  with  the  weight  of  responsibility  that  our  oath  to 
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support  the  Constitation  of  the  United  States  and  of  the  State  of 
Indiana  haa  imposed  npon  ns. 

The  first  section  of  the  fourteoith  amendment  is  in  these 
■words: 

"Sec.  1.  All  persons  bora  or  naturalized  in  the  United  States, 
and  subject  to  the  joriadiction  thereof  are  citizens  of  the  United 
States,  and  of  the  Stat«  wherein  they  reside.  No  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privil^ea  or  immu- 
nities of  citizens  of  the  United  States;  nor  shall  any  State  de- 
prive any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  wit&n  its  jurisdiction  the  equal 
protection  of  the  law." 

This  amendment  was  proposed  by  Congress,  Jime  16th,  1866, 
and  declared  by  the  Secretary  of  State  to  have  been  ratified  July 
28th,  1868. 

This  amraidment  contains  four  separate  and  distinct  proposi- 
tions; first,  it  confers  the  right  of  citizenship  upon  all  persons 
bom  or  naturalized  in  the  United  States,  and  who  are  subject  to 
the  jurisdiction  thereof;  second,  it  deelares  that  no  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States;  third,  it  prohibits 
any  State  from  depriving  any  citizen  of  life,  liberty,  or  property, 
without  due  process  of  law ;  fourth,  it  provides  that  no  State  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  law. 

It  is  settled  by  very  high  anthority,  that,  in  placing  a  c<mstnio> 
tion  upon  a  constitution  or  any  clause  or  part  thereof,  a  court 
should  look  to  the  history  of  the  times,  and  examine  the  state  of 
things  existing  when  the  constitution  or  any  part  thereof  was 
framed  and  adopted,  to  ascertain  the  old  law,  the  mischief  and 
the  remedy.  The  court  should  also  look  to  the  nature  and  objects 
of  the  particular  powers,  duties,  and  rights  in  question,  with  all 
the  light  and  aids  of  contemporary  history,  and  ^ve  to  the  words 
of  each  provision  just  such  operation  and  force,  consistent  with 
their  legitimate  meaning, -as  will  fairly  secure  the  end  proposed. 
Kendall  v.  The  U.  S.,  12  Pet.  524;  Prigg  v.  The  Commonwealth, 
16  Pet.  539. 

Guided  by  these  wise  and  well  settled  rules  of  interpretation, 
we  proceed  to  place  a  construction  upon  the  section  under  exami- 
nation.   The  persons  referred  to  in  the  section  under  exdminatitoi 
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are  described  as  "all  persons  bom  or  natnralized  in  the  United 
States."  The  race  or  class  of  persons  intended  to  be  benefited 
are  not  described.  It  ia  quite  manifest  that  it  did  not  refer  to 
persons  of  the  white  race,  for  when  persons  of  that  race  are  born 
in  the  United  States,  they  are  by  birthright  citizens,  and  when 
they  are  bom  elsewhere,  and  have  been  naturalized  under  the 
law  of  Congress,  they  become  citizens  of  the  United  States  and 
of  the  State  where  they  reside.  We  know  from  the  history  of 
the  times  that  the  main  purpose  of  this  amendment  was  to  confer 
the  right  of  citizenship  upon  persons  of  the  African  race,  who 
had  previously  not  been  citizens.  When  these  persons  became 
citizens,  they  were  entitled  to  the  privileges  and  immunities  se- 
cured to  all  citizens  by  section  two,  of  article  four  which  de- 
clares that  "the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States." 
But  the  framers  and  advocates  of  this  amendment  seemed  to  be 
unwilling  to  rely  upon  the  above  section,  and  therefore  added 
the  other  clauses  which  were  intended  to  secnre  to  the  newly 
made  citizens  the  full  and  equal  protection  of  the  law. 

The  fonrteentli  amendment  contains  no  new  grant  of  power 
from  the  people,  who  are  the  inherent  possessors  of  all  power,  to 
the  federal  government  It  did  not  enlarge  the  powers  of  tiie 
federal  government,  nor  diminish  those  of  the  States.  The  inhibi- 
tions against  the  States  doing  certain  things  have  no  force  or 
effect  They  do  not  prohibit  the  States  from  doing  any  act  that 
they  could  have  done  without  them.  The  constitution  was  made 
for  the  protection  of  all  citizens.  It  is  adapted  to  our  condition 
in  every  State  of  our  natural  advancement  When  new  territory 
is  acquired  or  new  citizens  created,  the  constitution  extends  itself 
over  and  protects  the  territory  and  citizens  in  the  same  manner 
that  it  extended  over  and  protected  the  original  thirteen  States 
and  the  men  who  achieved  our  independence,  and  made  the  con- 
stitution, and  formed  the  union  of  the  States.  From  the  Atlantic 
to  the  Pacific,  and  from  the  lakes  to  the  borders  of  Mexico,  it  has 
stretched  forth  its  cherishing  arm  over  our  people,  and  diffused 
its  blessings  on  all  alike.  The  only  effect  of  the  amendment 
under  consideration  was  to  extend  the  protection  and  biessinga 
of  the  constitution  and  laws  to  a  new  class  of  persons.  When 
they  were  made  citizens  they  were  as  much  entitled  to  the  pro- 
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tection  of  the  constitntion  and  the  laws  as  were  the  white  oiti- 
sens,  and  the  states  conld  no  more  deprive  them  of  privileges  and 
immnnitiea  than  they  could  citizens  of  the  white  race.  CitiEeo- 
ship  entitled  them  to  protection  of  life,  liberty  and  property,  and 
the  full  and  equal  protection  of  the  laws.  Nor  has  the  ratifica- 
tion of  thia  amendment  in  any  manner  or  to  any  extent  impaired, 
weakened  or  taken  away  any  of  the  reserved  rights  of  the  states, 
as  they  bad  existed  and  been  fiUly  rec(«nized  by  every  depart- 
ment of  the  national  government  from  its  creation.  This  amend- 
ment conferred  citizeDship  upon  persons  of  the  African  race,  bat 
we  will  hereafter  inquire  and  decide  whether  citizenship  con- 
ferred on  them  the  right  to  intermarry  with  perstHis  of  the  white 
race. 

But  it  is  urged  that  the  civil  rights  bill  has  abrogated  the 
section  of  our  statute  which  renders  it  a  felony  for  a  n^:ro  to 
marry  a  white  woman  in  this  State,  or  for  a  white  man  to  marry 
a  negro  woman.  It  is  claimed  that  the  first  section  of  the  said 
act,  which  confers  upon  persons  of  the  African  race  the  right  to 
make  and  enforce  contracts  has  made  it  lawful  for  negroes,  in 
all  of  the  states,  to  make  and  enter  into  contracts  of  marriage 
with  persons  of  a  white  race.  The  ai^:ument  is,  that  under  our 
laws  marriage  is  a  civil  contract,  and  as  negroes  are  authorized 
to  make  contracts,  that,  therefore,  they  can  make  any  kind  of 
contracts,  notwithstanding  the  contract  may  be  iu  violation  of 
the  laws  of  an  independent  and  sovereign  state.  Waiving  for 
the  present  the  power  of  Congress  to  pass  a  law  authorizing  ai^ 
class  of  persons  to  make  and  enforce  contracts  in  a  state,  we 
proceed  to  examine  the  first  section  of  the  civil  rights  bill,  and 
to  determine  whether  the  poeition  assumed  by  the  appellee  is  sus- 
tained thereby.  In  our  opinion  it  is  wholly  untenable  and  that 
this  is  demtmstrated  by  tiie  plain,  express  and  undoubted  lan- 
guage of  the  said  section. 

The  first  section  of  the  said  act  is  in  these  words: 

"That  all  persons  bom  in  the  United  States,  and  not  snbject 
to  any  fore^^u  power,  excluding  Indiana,  not  taxed,  are  hereby 
declared  to  be  citizens  of  the  United  States;  and  that  such  citi- 
zens of  every  race  and  color,  without  regard  to  any  previous  con- 
dition of  slavery  or  involimtary  servitude,  except  as  a  punish- 
ment for  crime,  whereof  the  party  shall  have  been  duly  convicted, 
shall  have  the  same  right  in  every  state  and  territory  in  tin 
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United  Statea  to  make  and  enforce  contracts,  to  sue,  be  parties 
.  and  give  evidence,  to  inherit,  pnrehase,  lease,  sell,  hold  and  con- 
vey real  and  personal  property,  and  to  have  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  sacnrity  of  person  snd 
property  as  is  enjoyed  by  white  persons,  and  shall  be  subject  to 
like  punishment,  pains  and  penaliiee,  and  to  none  other,  any  law, 
,  statute,  ordinance,  r^olation  or  cnatom  to  the  contrary  not- 
withstanding." 

This  act  took  effect  on  the  9th  day  of  April,  1866,  which  was 
prior  to  the  ratification  of  the  fourteenth  amendment.  This 
amendment  seems  to  have  be^i  mainly  copied  from,  or  modelled 
after  the  section  above  quoted  from  the  civil  rights  bill.  This 
section  confers  upon  persons  of  the  African  race  the  power  to 
make  and  enforce  contracts.  The  power  as  conferred  in  the  first 
part  of  the  section  is  without  limitations,  but  in  the  subsequent 
part  of  the  section,  it  is  restricted  and  qualified  by  the  plain  and 
express  declaration,  that  the  rights  conferred  shall  be  enjoyed 
and  exercised,  in  the  same  manner  and  to  the  same  extent,  "as  is 
enjoyed  by  white  persons."  The  only  force  and  effect  of  this 
section  was  to  confer  upon  persona  of  the  African  race  the  same 
civil  rights,  privileges,  and  immunities,  as  had  been  enjoyed  by 
persons  of  the  white  race. 

[The  Court  then  considered  the  power  of  Congress  under  the 
federal  Constitntion,  to  pass  a  law  regulating  the  institution  of 
marriage  in  the  States.] 

There  can  be  no  doubt  that  Congress  possesses  the  power  to 
determine  who  may,  or  may  not,  make  contracts,  and  prescribe 
the  manner  of  their  enforcemoit,  in  the  District  of  Columbia, 
and  in  all  other  places  where  the  federal  government  has  exclu- 
sive jurisdiction ;  but  we  deny  the  power  and  authority  of  Con- 
gress to  determine  who  shall  make  contracts  or  the  manner  of 
enforcing  them  in  the  several  states.  Nor  is  there  any  doubt  that 
Congress  may  provide  for  the  punishment  of  those  who  violate 
the  laws  of  Congress;  but  we  utterly  deny  the  power  of  Con- 
gress to  regulate,  control,  or  in  any  manner  to  interfere  with  the 
states  in  determining  what  shall  constitute  crimes  against  the 
laws  of  the  State,  or  the  manner  or  extent  of  the  punishment  of 
persons  charged  and  convicted  with  the  violation  of  the  criminal 
lam  of  a  sovereign  state.    In  thit  State  marriage  is  treated  ag  a 
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civit  contract,  but  it  is  more  than  a  mere  invU  contract.  It  i$  a 
public  institution  established  by  Ood  himself,  is  recognized  t»  oU 
Christian  and  civUised  nations,  and  is  essential  to  the  peace,  hap- 
piness and  well-being  of  society.  In  fad,  society  covld  not  exist 
tuithout  the  institution  of  marriage,  for  upon  it  all  the  social 
and  domestic  relations  are  based.  The  right,  in  aU  states,  to  reg- 
ulate and  control,  to  guard,  prote<}t  and  preserve  this  Ood-given, 
civilizing,  and  ChristianieiTxg  institution  is  of  inestimable  im- 
portance, and  cannot  be  surrendered,  nor  can  the  states  suffer  or 
permit  any  interference  therewith.  If  the  federal  government 
can  determine  who  may  marry  in  a  State,  there  is  no  limit  to  its 
power.  It  can  legislate  upon  (Ul  subjects  connected  with,  or 
growing  out  of  this  relation.  It  can  determine  the  right,  duties, 
and  obligations  of  husband  and  wife,  parent  and  child,  guardian 
and  ward.  It  may  pass  laws  regulating  the  granting  of  divorces. 
It  may  assume,  exercise,  and  absorb  all  the  powers  of  a  local  and 
domestic  character.  Thia  would  result  in  the  destruction  of  the 
States.  The  federal  goTemment  cannot  exist  without  the  States, 
bnt  the  States  could  exist  without  the  federal  government,  as  they 
did  before  its  creation.  There  is  no  necessity  for  the  destruction 
of  either.  The  authority  of  the  federal  government  begins  where 
the  authority  of  the  State  ceases.  The  State  government  controls 
all  mattera  of  a  local  and  domestic  character.  The  federal  gov- 
ernment regulates  matters  between  the  State  and  foreign  govern- 
ments. There  is,  and  can  be  no  conflict  between  the  State  and 
federal  governments,  if  each  will  act  within  the  sphere  assigned  to 
each.  The  necessity  for  States  and  local  self-government  is  shown 
by  the  character  of  our  people.  The  customs,  habits,  and  thooghta 
of  the  people  in  one  State  differ  widely  from  those  of  the  people 
in  another  State,  and  this  results  in  different  laws. 

The  lawB  of  this  State  provide  that  males  of  the  age  of  seven- 
teen and  females  of  the  age  of  fourteen  years,  not  within  the 
prohibited  degree  of  consanguinity,  are  capable  of  entering  into 
the  contract  of  marriage.  The  statute  provides  that  the  following 
marriages  are  void;  when  one  of  the  parties  is  a  white  person, 
and  the  other  possessed  of  one-eighth  or  more  of  negro  blood; 
and  when  either  is  insane  or  idiotic,  at  the  time  of  the  marriage. 
Under  the  police  power  possessed  by  the  states,  they  undoubted- 
ly have  the  power  to  pass  such  laws.  The  people  of  this  State 
have  declared  that  they  are  opposed  to  the  intermixture  of  racea 
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and  all  amalgamation.  If  the  people  of  other  States  desire  to 
permit  a  corruption  of  blood,  and  a  mixture  of  races,  they  have 
the  power  to  adopt  sneh  a  policy.  When  the  legislature  of  the 
State  shall  declare  such  policy  by  positive  enactment,  we  will 
enforce  it,  but  nntil  thus  required  we  shall  not  give  such  policy 
our  sanction. 

The  subject  is  discassed  with  great  ability,  clearness,  and  force, 
by  the  Supreme  Court  of  Pennsylvania,  in  the  recent  case  of  the 
Philadelphia  and  West  Chester  R.  R.  Co.  v.  Miles,  2  Am.  Law. 
Bev.  358,  wherein  it  said : 

"  The  right  to  separate,  being  clear  in  proper  cases,  and  it  being 
the  subject  of  sound  regulation,  the  question  remaining  to  be  con- 
sidered is  whether  there  is  sneh  a  difference  between  the  white  and 
black  races  within  this  state,  resulting  from  nature,  law  and  cus- 
tom as  makes  it  a  reasonable  ground  of  separation.  The  question 
is  one  of  difference,  not  of  superiority  or  inferiority.  "Why  the 
Creator  made  one  black  and  the  other  white,  we  do  not  know,  but 
the  fact  is  apparent,  and  the  races  are  distinct,  each  producing 
its  own  kind,  and  following  the  peculiar  law  of  its  constitution. 
Conceding  equality,  with  natures  as  perfect,  and  rights  as  sacred, 
yet  Qod  has  made  them  dissimilar,  with  those  natural  instincts 
and  feelings  which  He  always  imparts  to  His  creatures,  when 
He  intends  that  they  shall  not  overstep  the  natural  boundaries 
He  has  assigned  to  them.  The  natural  law  which  forbids  their 
intermarriage  and  that  social  amalgamation  which  leads  to  a  cor- 
ruption of  races,  is  as  clearly  divine  as  that  which  imparted  to 
them  different  natures.  The  tendency  of  intimate  social  inter- 
mixture is  to  amalgamation,  contrary  to  the  law  of  races.  The 
separation  of  the  white  and  black  races  upon  the  surface  of  the 
globe  is  a  fact  equally  apparent.  Why  this  is  so,  it  is  not  neces- 
sary to  speculate ;  but  the  fact  of  a  distribution  of  men  by  race 
and  color  is  as  visible  in  the  providential  arrangement  of  the 
earth  as  that  of  heat  and  cold.  The  natural  separation  of  the 
races  is  therefore  an  undeniable  fact,  and  all  social  organizations 
which  lead  to  their  amalgamation  are  repugnant  to  the  law  of 
nature.  Prom  social  amalgamation  it  is  but  a  step  to  illicit  in- 
tercourse, and  but  another  to  intermarriage.  But  to  assert  sep- 
arateness  is  not  to  declare  an  inferiority  in  either;  it  is  not  to 
declare  one  a  slave  and  the  other  a  freeman ;  that  would  be  to 
draw  the  illogical  sequence  of  inferiority  from  difference  only. 
It  is  simply  to  say,  that,  following  the  order  of  Divine  Provi- 
dence, human  authority  ought  not  to  compel  these  widely  sep- 
arate races  to  intermix.  The  right  of  such  to  be  free  from  social 
contact  is  as  clear  as  to  be  free  from  intermarriage.  The  former 
may  be  leas  repulsive  as  a  condition,  but  no  less  entitled  to  pro- 
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tection  as  a  right.  When,  therefore,  we  declare  a  right  to  main- 
tain separate  relations,  as  far  as  reasonably  practicable,  but  in  a 
spirit  of  kindness  and  charity,  and  with  due  regard  to  equality 
of  rights,  it  is  not  prejudice,  nor  caste,  nor  injustice  of  any  kind, 
but  simply  to  suffer  men  to  follow  the  law  of  races  established 
by  the  Creator  himself,  and  not  to  compel  them  to  intermix  con- 
trary to  their  instincts, ' ' 

We  fully  concur  in,  and  indorse  the  doctrine  above  enonciated. 
It  is  quite  clear  to  us,  that  neither  the  fourteenth  amendment  nor 
the  civil  rights  bill  has  impaired  or  abrogated  the  laws  of  this 
State  on  the  subject  of  marriage  of  whites  and  negroes.  The 
court  erred  in  quashing  the  indictment. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  the  court  below  to  overrule  the  motion  to  quash  the 
indictment,  and  to  place  the  appellee  upon  his  trial  for  the  crime 
charged  in  said  indictment. 


Manbd  and  PhyncKl  CqMdty. 

POWELL  V.  POWELL. 

18  Kan.  371.    1877. 


Error  from  Neosho  District  Court. 

HoRTON,  C.  J.  An  action  was  commenced  in  January,  1875, 
in  the  District  Court  of  Neosho  county,  by  Margaret  Powell  to 
'  obtain  a  divorce  from  James  L.  Powell.  The  causes  alleged  in  the 
petition  were  the  impoteney  of  the  defendant,  and  ejrtrone  cruel- 
ty on  his  part  toward  the  plaintifF.  The  petition  also  stated  that 
the  defendant  was  at  the  time  of  the  marriage,  and  at  the  time 
that  the  plaintiff  contracted  to  marry  the  defendant,  afOicted 
with  insanity,  which  then  and  long  after  the  marriage  was  wholly 
unknown  to  the  plaintiff;  that  the  defendant  had  continued  in- 
sane from  the  time  of  the  marriage  to  the  commencement  of  the 
action,  and  that  his  insanity  had  continually  grown  worse;  that 
on  or  about  June  11th,  1872,  he  was  committed  to  the  insane 
asylum  at  Osawatomie,  and  had  since  that  time  been  confined  in 
the  asylum.    Service  of  the  summons  was  made  on  the  guardian 
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of  the  defendant  in  parsuanee  of  see.  36  of  chapter  60,  Gfln. 
Stat.  557.  No  answer  waa  flled,  and  no  proof  offered,  the  court 
entered  a  decree  of  divorce  releasing  the  parties  from  the  obliga- 
tions of  the  mairiagfe,  giving  the  custody  of  the  children  bom  in 
wedlock  to  the  plaintiff,  and  adjudging  that  the  plaintiff  shonld 
have,  enjoy,  and  possess  as  alimony,  certain  real  estate  with  the 
right  to  sell  the  same  at  her  pleasure.  Eleven  months  afterwarda, 
a  motion  was  made  by  James  L.  Powell,  by  his  counsel,  John  C. 
Carpenter,  Esq.,  to  vacate  and  set  aside  the  judgment,  as  wholly 
void,  because  the  petition  did  not  state  facts  sufBcient  to  consti- 
tute a  cause  of  action.  On  29th  December,  1875,  the  court  sna- 
tained  the  motion,  and  ordered  an  entry  to  be  made  that  the 
judgment  should  be  set  aside  as  void,  and  held  for  naught.  To 
this  action  of  the  court  the  plaintiff  excepted  and  asks  that  it  be 
reversed. 

Under  the  allegations  in  the  petition,  we  must  assume  that  the 
defendant  was  insane  at  the  time  of  the  alleged  acts  of  cruelty, 
and,  as  a  sequence,  was  mentally  incapable  of  knowing  what  he 
did.  Under  such  circumstances,  on  very  familiar  principles,  he 
could  not  he  held  responsible  for  his  acts,  and  we  do  not  think 
the  acts  thus  committed  a  sufficient  cause  for  divorce.  As  in- 
sanity itself,  after  marriage,  is  no  cause  for  a  divorce,  nothing 
which  is  a  consequence  of  it  can  be.  The  cotmsel  for  plaintiff  do 
not  dispate  this  conclusion,  but  insist  that  the  petiti(m  should  be 
90  construed  that  the  defendant  had  Incid  intervals,  and  that 
thereupon,  proof  was  introduced  that  the  defendant  was  sane  at 
the  commission  of  the  acts  complained  of.  Unfortunately  for  this 
theory,  there  is  no  room  for  this  constmction.  The  allegations 
in  the  petitions  are  broad  and  sweeping.  It  is  asserted  "that 
the  defendant  was  at  the  time  of  the  marriage,  and  haa  continued 
to  be  and  still  remains  insane,  and  that  his  insanity  has  con- 
tinually grown  worse."  The  extreme  cruelty  alleged,  occurred 
June  1st,  1872,  and  ten  days  afterward  the  defendant  was  taken 
to  the  insane  asylum.  If  the  defendant  had  lucid  intervals,  and 
committed  any  act  for  which  he  was  responsible  during  such  time, 
upon  which  a  decree  of  divorce  could  be  based,  the  petition  should 
have  so  stated.  In  the  absence  of  any  such  allegation,  we  cannot 
presume,  against  the  averment  to  the  contrary,  that  the  defendant 
was  sane  at  the  commission  of  the  alleged  acts  of  cruelty.  The 
petition  excludes  the  idea. 
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Counsel  for  plaintiff  admit  that  the  statementa  concerning  im- 
potency  set  forth  in  the  petition  are  insufficient,  and  should  be 
treated  as  eurplusage;  hence,  ve  need  only  say,  as  t«  that  alibied 
cause  for  divorce,  that>our  statute  in  that  regard  is  to  be  inter- 
preted in  harmony  with  the  common  law;  and  when  the  Legia- 
lature  enacted  that  a  divorce  might  be  granted  for  impotency, 
it  was  intended  that  the  impotence  must  have  existed  at  the  time 
of  the  marriage.  If  a  person  should  become  impotent  after  mar- 
riage, the  marriage  is  good,  and  no  ground  of  divorce  exists 
therefor.    Such  is  the  univerBal  doctrine. 

The  only  serious  question  in  this  case  is,  the  effect  of  the  aver- 
ments of  the  insanity  of  the  defendant  at  the  time  plaintiff  con- 
tracted to  marry  him,  his  insanity  at  the  date  of  Buch  marriage, 
and  the  continuance  of  such  insanity.  The  marriage  of  an  in- 
sane person  is  absolutely  void,  by  reason  of  the  want  of  capacity 
of  such  a  party  to  contract ;  and  in  this  case,  if  the  allegations 
in  the  petition  are  true,  the  marriage  of  the  plaintiff  and  de- 
fendant was  null  and  void,  and  has  never  since  obtained  any 
validity,  because  the  defendant  baa  never  been  in  any  mental 
condition  to  ratify  or  consununate  it  Not  only  was  there  no 
marriage  de  jure,  but  it  would  also  be  a  misnomer  to  call  it  a 
marriage  de  facto,  although  law  writers  thus  frequently  designate 
it  It  was  a  nnllity,  and  the  plaintiff  ie  in  no  way  bound  to 
defendant  by  any  marriage  relation.  The  concurring  assent  of 
the  two  minds  was  wanting.  The  plaintiff  is  as  free  from  the 
defendant  as  if  the  court  below  had  pronounced  the  decree  of 
nullity,  as  no  judgment  was  necessary  to  restore  the  parties  to 
their  original  rights.  The  fitness  and  propriety  of  &  judicial 
decision  pronouncing  the  nullity  of  such  marriage,  is  supported, 
because  conducive  to  good  order  and  deconun,  and  to  the  peace 
and  conscience  of  the  party  seeking  it.  Weightman  v.  Weight- 
man,  4  Johns.  Ch.  343 ;  Hawdon  v.  Bawdon,  28  Ala.  565.  An- 
other reason  why  a  judicial  determination  of  such  a  marriage 
ought  to  be  sanctioned,  is,  that  an  opportunity  should  be  given, 
when  the  evidence  is  obtainable,  and  the  parties  living,  to  have 
the  proof  of  such  mmriage  being  void  preserved  in  the  form  of 
a  judicial  record,  so  that  it  cannot  be  disputed  or  denied.  But 
in  the  case  at  bar,  the  caose  was  prosecuted,  tried,  and  decided, 
as  a  "divorce  suit"  under  the  provisions  of  the  code.  This  is 
more  apparent  when  we  fully  examine  the  record.    Permission 
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was  obtained  to  amend  the  petition,  and  two  statatory  eaoses  for 
whicli  divorces  are  granted  were  inserted;  the  maiden  name  of 
the  plaintiff  was  omitted ;  the  petition  was  verified ;  the  children  'a 
names  were  set  forth,  with  the  surname  of  the  defendant ;  the  real 
estate  of  the  defendant  was  speeifically  described,  and  in  the 
prayer  for  relief  the  court  was  ashed  to  grant  a  divorce,  to  divide 
the  real  estate,  to  give  $3,000  as  alimony,  and  to  award  the  cus- 
tody of  the  children  to  plaintiff.  The  court,  in  rendering  judg- 
ment, granted  all  the  relief  prayed  for,  but  instead  of  dividing 
the  real  estate,  decreed  all  of  it  as  alimony  to  the  plaintiff  who 
had  assumed  and  retained  the  name  of  the  defendant.  Under 
the  particular  circumstances  of  this  case,  we  cannot  construe  the 
action  as  one  prosecuted  to  have  a  void  marriage  pronounced  a 
nullity,  and  that  therefore  the  action  of  the  court  below,  in 
vacating  and  setting  aside  the  judgment  for  being  void,  was  not 
erroneous. 

It  is  immaterial  whether  the  defendant,  or  his  attorney,  had 
the  right  to  appear  and  make  such  motion  or  not  If  the  judg- 
ment was  void,  no  injury  resulted  to  the  plaintiff  from  the  order 
of  the  court;  and  holding  the  judgment  void,  we  cannot  inter- 
fere with  the  action  of  the  District  Court.  If  the  judgment  in 
this  case  could  be  construed  as  a  decree  annulling  a  void  mar- 
riage, BO  much  of  the  judgment  as  awards  alimony  to  the  plaintiff 
would  be  nugatory.  We  view  the  case  as  the  court  below  con- 
sidered it,  and  treat  it  as  that  court  treated  it,  simply  as  an  action 
for  divorce  and  alimony,  under  the  provisions  of  the  code.  Any 
other  construction  by  us  would  be  grossly  unjust  to  all  the  par- 
ties to  the  proceeding,  and  especially  so  to  the  plaititiff.  It  is 
doubtful  whether  the  plaintiff  would  be  willing  to  accept  the 
original  judgment  attempted  to  be  rendered,  if  she  was  fully  ac- 
quainted with  the  consequences  which  would  result  if  we  were 
to  hold  the  judgment  valid  so  far  as  determining  the  marriage 
void  ab  initio  by  reason  of  the  insanity  of  the  defendant.  A 
sentence  of  nullity  like  this  would  strip  her  of  all  alimony,  de- 
prive her  of  all  interest  in  the  property  of  defendant,  and  bas- 
tardize her  children.  We  make  these  last  remarks  more  freely, 
because  the  counsel  for  the  plaintiff  in  this  court  state  in  their 
brief  "that  they  first  became  connected  with  the  ease  after  the 
filing  of  a  motion  to  vacate  the  judgment,  and  hence  are  not 
responsible  for  the  pleadings." 
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If,  Upon  full  consideration,  the  plaintiff  still  wishes  to  end  the 
mesalliance  between  herself  and  the  defendant  by  a  sentence  of 
nullity  declaring  void  the  marriage  for  want  of  aufScient  mental 
eapacity  of  the  defendant,  with  consent  of  the  court  below,  she 
can  amend  her  petition,  and  prosecate  the  suit  to  final  judgment, 
or  she  may  disregard  the  proceedings  had  and  c(»nmence  de  novo. 
Sec.  648  of  the  Code  (Gten.  Stat  p.  759),  does  not  in  any  manner 
restrict  the  plaintiff  from  prosecuting  or  instituting  her  action  to 
annul  a  void  marriage.  Said  section  applies  only  to  incapsbles, 
who  are  unable  to  contract  marriage  frcon  want  of  age  or  onder- 
standing.  Independently  of  the  provisions  relating  to  divorce, 
the  District  Court  has  full  jurisdiction  to  afford  the  plaintiff 
requisite  relief.  If  she  wishes  no  judicial  determination  of  the 
question,  and  the  defendant  was  insane  at  the  time  of  the  mar- 
riage, and  has  had  no  lucid  intervals  since,  she  may  treat  such 
marriage  as  wholly  void.  So  it  is  not  correct,  as  the  counsel  for 
plaintiff  surest  in  their  brief,  that  if  this  judgment  is  not  up- 
held the  unfortunate  plaintiff  has  ao  relief. 

The  order  of  the  District  Court  in  vacating  the  said  judgment 
frill  be  affirmed. 

All  the  judges  concurring. 


PnpwAgK 

FISHEK  7.  BEBNABD. 
65  Vt.  664,  666.     1993. 


HimsOH,  J.  The  petitioner  aeeka  an  annnlment  of  the  mar* 
riage  of  hii  daughter,  contracted  when  ahe  was  thirteen  years  of 
age,  on  the  ground  that  she  was  then  within  the  period  of  disa- 
bility. B.  L.  2349  provides  for  the  annulment  of  a  marriage 
when  either  party  had  not,  at  the  time  of  the  marriage,  attained 
"the  age  of  legal  consent."  By  No.  63,  Acta  of  1886,  the  age 
under  which  a  female  person  was  held  incapable  of  consenting 
to  unlawful  carnal  knowledge  was  raised  to  fourteen  years,  and 
the  petitioner  contends  that  this  alteration  effects  an  extension  of 
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tiie  period  within  which  a  female  child  is  disabled  from  coo- 
tracting  marria^. 

From  1791  to  1886  the  age  of  eonaeot  as  regards  imlawfiil  oar* 
nal  knowledge  was  fixed  by  statute  at  eleven  years.  At  common 
law  males  under  fourteen  and  females  under  twelve  were  in> 
capable  of  contracting  a  binding  marriage.  *  *  *  It  may  be 
tme  that  the  phrase  "age  of  legal  consent"  is  sometimea  applied 
to  age  of  consent  established  by  the  statute  relating  to  unlawful 
carnal  knowledge;  bnt  we  find  nothing  to  indicate  that  the  Legis- 
UUnre  used  it  with  reference  to  that  limit  in  providing  for  a 
sentence  of  nollity,  or  supposed  tiiat  in  raising  the  age  of  con- 
seat  by  the  act  of  1886  it  was  effecting  a  like  change  in  the  age 
of  capacity  to  contract  marriage.  There  is  certainly  no  difflcnlty 
in  believing  that  the  L^islature  intended  by  the  latter  statute  to 
guard  a  female  child  from  nnlawful  carnal  knowledge  for  a  time 
after  she  was  capable  of  contracting  a  binding  marriage.  Wo 
hold  that  the  period  of  disability  to  contract  marriage  is  that 
of  the  common  law. 


FoTMb  Fntnd  mmI  Error  u  lavmBdatinc  ■  Hanfafl*. 
HABRISON  T.  HABRISON. 

94  Mich.  S59.    1893. 

Appeal  from  Oratiot. 

Bill  for  divorce.  Defendant  appeala.  Affirmed,  and  case  re- 
manded, with  directions  to  permit  the  defendant  to  verify  his 
answer,  and  for  a  decree  in  his  favor  annolling  the  marriage. 

HooKBE,  C.  J.  *  •  •  The  proof  oonvinces  us  that  com- 
plainant was  enceinte  at  the  time  of  her  marriage,  and  that  she 
succeeded  in  making  him  believe  that  the  child,  bom  something 
over  six  months  after  the  znarriage,  was  premature  and  Inti- 
mate ;  and  we  see  no  evidence  of  condonation  or  of  cohabitation 
after  discovery  of  the  truth. 

Pregnancy  before  marriage,  concealed  from  the  husband,  who 
has  not,  previous  to  marriage,  sustained  improper  relations  with 
the  vif^  is  a  fraad  wluch  is  snfflcient  ground  for  annulling  the 
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marriage,  if  the  discovery  of  the  fact  is  followed  by  a  cessation 
of  cohabitation,  and  abandonment.  Baker  t.  Baker,  13  CaL  67 ; 
Ritter  v.  Ritter,  5  Blackf.  81;  Reynolds  v.  Reynolds,  3  Allen, 
605;  Morris  v.  Morris,  Wright,  630;  Carris  v.  Carris,  24  N.  J. 
Eq.  516.  This  rule  seems  to  be  recognized  in  the  case  of  Sisaung 
T.  SisBong,  65  Mich.  180. 

The  answer  lacks  the  verification  required  by  the  statute  to  be 
appended  to  bills  for  divorce.  Answers  in  the  nature  of  cross- 
bills require  this,  and  no  decree  can  be  granted  without  it  But 
it  may  be  amended.  The  proof  shows  an  absence  of  colluuon, 
and  we  will,  therefore,  remand  the  case,  with  direction  that  such 
amendment  be  permitted,  and  thereupon  a  decree  be  entered  by 
the  Circuit  Court,  in  chancery,  dismissing  complainant's  bill,  and 
annulling  the  marriage,  as  prayed  by  defendant 

The  complainant  will  recover  costs  of  this  court 

The  other  justices  concurred.* 


ELLA  LYNDON  v.  THOMAS  LYNDON. 
69  lU.  43.    1873. 

Appeal  from  the  Superior  Caart  of  Cot^  County;  the  H(ni. 
Joseph  E.  Qabt,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  by  Ella  Lynd(m,  by  her 
next  friend  against  Thomas  Lyndon,  to  have  a  marriage  declared 
void.  The  opinion  of  the  court  stat^  the  subatance  of  the  ma- 
terial facts. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  court 

This  was  a  bill  in  chancery,  in  the  Superior  Court  of  Cook 
County,  t»  annul  a  marriage  and  to  declare  the  contract  void. 

The  court  refused  the  prayer  o£  the  bill,  and  dismissed  the 
same  at  complainant's  costs.  To  reverse  this  decree,  complainant 
appeals. 

The  complainant,  it  appears,  was  a  young  girl,  about  fifteen 
years  of  age,  the  daughter  of  a  citizen  of  Chicago,  who  had  em- 
ployed the  defendant  as  his  coachman,  in  which  capacity  he  was 

*Ctmtut,  with  a  criUdam  of  American  cases,  Mobb  t.  Hoss  ^1897). 
L.  R.  P.  D.  288. 
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aecostomed  to  drive  oat,  in  the  family  carriage,  complainant, 
with  the  younger  children.  Instead  of  abiding  by  the  implied 
understanding  with  which  he  entered  his  employer's  service,  it 
seems  he  early  took  occasion  to  inveigle  this  girl  into  the  bonds 
from  which  she  now  seeks  to  be  relieved ;  and  he,  to  do  so,  com- 
mitted the  crime  of  perjury,  having  deliberately  sworn  before 
the  clerk  of  the  county  court  in  order  to  obtain  the  license  to 
marry,  that  complainant  was  eighte^i  years  of  age.  He  swore 
this  positively,  not  that  he  was  informed  and  believed  that  she 
was  eighteen  years  of  age,  but  that  she  was  of  that  age. 

Our  statute  provides  that  the  consent  of  parents  or  guardians 
must  be  had  when  the  parties  intending  this  union  are  in  their 
minority.  Being  in  such  condition,  they  are  in  a  state  of  servi- 
tude to  their  parents,  from  which  they  can  not  be  released  except 
by  the  consent  of  the  parents.  This  provision  is  founded  in  jus- 
tice and  in  consideration  of  public  policy. 

Appellant  was  a  mere  school  girl,  having  just  put  on  long 
clotlies,  and  from  the  relations  appellee  stood  to  her  and  to  her 
father,  he  was  bound  to  respect  her  position  and  the  father's 
rights.  He  entered  his  service  with  the  implied  understanding, 
at  least,  that  he  would  violate  no  trust  which  the  father  had  re- 
posed is  him  and  take  do  advantage  of  his  position,  while  driv- 
ing the  children  out  in  the  carriage,  to  inveigle  one  of  them  into 
a  marriage  with  him.  It  was  a  gross  breach  of  trust,  and  though 
appellant  was  a  party  to  it,  before  the  final  consummation  she 
repented  of  her  folly  and  returned,  so  soon  as  the  ceremony  was 
performed  to  the  protection  of  her  parents,  where  she  has  ever 
since  r^nained,  repudiating  the  affair  as  one  in  which  her  judg- 
ment had  no  part,  and  carried  on  by  her  in  ignorance  of  its  ulti- 
mate consequences,  and  in  a  moment  of  childish  folly  and  delu- 
sion. 

But,  to  obtain  the  license  to  many  this  child,  appellee  resorted 
to  perjury.  He  deliberately  made  oath  she  was  eighteen  years  of 
age.  Whilst  the  statute  nowhere  declares  a  license  obtained  by 
such  means  to  he  invalid,  or  the  marriage  consequent  thereupon 
void,  in  a  court  of  equity,  when  application  is  made  to  declare 
such  a  marriage  null,  it  never  having  been  consummated  by  co- 
habitation or  coition,  it  becomes  a  proper  subject  of  consideration. 

We  have  found  no  case  in  the  books  like  this.  The  one  ap- 
proaching it  most  nearly  is  Robertson  v.  Cole,  12  Texas,  356,  and 
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we  are  inclined  to  adopt  the  viewB  presented  in  that  case  by  the 
Chief  Jnstice  in  delivering  the  opinion  of  the  court.  He  says: 
"The  license  under  which  the  officer  of  the  law  was  officiating 
was  not  issued  in  good  faith,  or  on  truthful  statements,  but  on 
misrepresentation  and  false  oaths.  It  was  fair  on  its  face,  and 
was  imposed  on  the  plaintiff  as  one  based  in  truth  and  carrying 
with  it  all  the  sanctions  of  the  statute,  and  as  one  which  among 
the  public  records,  would  be  an  evidence  that  the  marriage  was 
consummated  with  legal  formalities,  when,  in  fact,  none  of  these 
tilings  were  true,  and  the  appearance  of  the  document  among 
the  public  records  would  or  might  operate  as  an  enduring  stigma 
and  reproach,  and  as  furnishing  evidence  that  the  marriage 
would  have  been  founded  in  falsehood  and  consummated  in 
iniquity."  The  conrt  then  ask,  "can  the  law  condenm  this  vic- 
tim of  deception  to  a  perpetual  association  with  the  criminal,  by 
whom  she  has  been  inveigled  into  what,  as  to  her,  should  be  re- 
garded as  a  mere  mockery  of  marriage  t  If  so,  the  boast  of  the 
law,  that  all  its  partialities  expire  in  its  antipathy  to  fraud,  wiU 
be  but  mere  idle  words,  having  no  foundation  in  truth.  A  license 
procured  by  fraud  and  perjury,  will  have  the  same  sanction  as 
one  based  in  truth  although  immediately  repudiated  by  the  inno- 
cent party  on  whom  it  is  attempted  to  be  imposed.  Whether  she 
will  or  not,  she  must  be  forced  to  become  a  virtual  accomplice  in 
the  crime,  and  to  receive  to  her  embraces  one  who  has  polluted 
himself  with  perjury  in  the  very  act  under  which  he  claims  the 
victim  as  his  own. ' ' 

We  are  inclined  to  think,  with  that  court,  that  such  can  not 
be  the  conclusion  of  any  law  which  has  a  due  regard  for  its  own 
authority,  or  for  honesty,  truth  and  conscience. 

In  this  case,  as  in  that,  the  child  returned  to  her  parents  imme- 
diately after  the  ceremony,  and  continued  to  reside  with  them, 
repudiating  the  marriage,  and  which,  in  neither  case,  has  been 
consmnmated.  In  that  case,  as  in  this,  the  crime  of  perjury  was 
committed  to  obtain  the  license.  Such  a  marriage  we  do  not  think 
should  be  held  valid.  If,  however,  notwithstanding  this  crime, 
the  parties  had  voluntarily  lived  together  as  man  and  wife,  she 
knowing  it  had  been  committed,  the  marriage  would  be  held  vaiid 
on  the  principle  of  acquiescence. 

Upon  the  other  point  made  by  fte  appellant,  we  are  of  opinion 
the  defendant  had  a  right  to  answer  the  amended  bill,  and  set- 
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ting  aside  tha  default,  under  the  circnmBtances,  was  not  neces- 
Bar7  for  it  appears,  after  the  default  was  entered,  complainant 
took  leave  to  file  an  amended  bill.  This  virtually  set  the  default 
aside,  and  opened  the  way  for  an  answer.  Gibson  et  aL  v.  Bay 
et  al.,  50  DL  383. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  re- 
manded, with  leave  to  the  defendant  to  answer. 

Decree  reverted. 

Mr.  Justice  WAiiKSB:  I  am  unable  to  concur  in  the  decision 
in  this  case.  Whilst  complainant  was  young,  she  wsa  of  age  to 
consent,  and  should  be  bound  by  the  contoact  of  marriage  pre- 
cisely as  if  she  were  of  more  mature  age.  The  case  cited  from 
the  Supreme  Court  of  Texas  is,  in  my  judgment,  not  only  un- 
supported by  but  is  opposed  to  authority,  and  should  not  control 
the  decision  of  this  case. 


MoCLTJItG  v.  TBRRT. 
aiIi.J.Eq.235.    1870. 


Thb  GhakceUjOb:  The  complainant  seeks  to  have  the  cere- 
mony of  marriage  performed  between  herself  and  the  defendant, 
in  November,  1869,  declared  to  be  a  nullity.  The  ground  on 
which  she  asks  this  decree  is,  that  although  the  ceremony  was 
actoally  performed,  and  by  a  justice  of  the  peace  of  the  county,  it 
was  only  in  jest,  and  not  intended  to  be  a  contract  of  marriage, 
and  that  it  was  so  understood  at  the  time  by  both  parties,  and 
the  others  present ;  and  that  both  parties  have  ever  since  so  con- 
ndered  and  treated  it,  and  have  never  lived  together  or  acted 
towards  each  other  as  man  and  wife.  The  bill  and  aiiswer  both 
state  these  as  the  facts  of  the  case,  and  that  neither  party  in- 
tended it  as  a  marriage,  or  was  willing  to  take  the  other  as  hus- 
band or  wife.  These  statements  are  corroborated  by  the  wit- 
nesses present  The  complainant  is  an  infant  of  nineteen  years, 
and  had  returned  late  in  the  evening  to  Jersey  City,  from  an 
excnraion  with  the  defendant  and  a  number  of  young  friends, 


Digit  zed  by  Google 


74  CREATION  OF  THB  MARITAL  RELATION. 

among  whom  was  a  justice  of  the  peace,  and  all  being  in  good 
spirits,  excited  by  the  eicureion,  she  in  jest  challenged  the  de- 
fendant to  be  married  to  her  on  the  spot ;  he  in  the  same  spirit 
accepted  the  challenge,  and  the  jnstiee  at  their  request  performed 
the  ceremony,  they  making  the  proper  responses.  The  ceremony 
was  in  the  usual  and  proper  form,  the  justice  doubting  whether 
it  was  in  earnest  or  in  jest  The  defendant  escorted  the  com- 
plainant to  her  home,  and  left  her  there  aa  usoal  on  occasions  of 
such  excursions ;  both  acted  and  treated  the  matter  as  if  no  cere- 
mony had  taken  place.  After  some  time  the  friends  of  the  com- 
plainant having  heard  of  the  ceremony,  and  that  it  had  been  for- 
mally and  properly  performed  before  the  proper  magistrate, 
raised  the  question  and  entertained  doubts  whether  it  was  not  a 
legal  marriage ;  and  the  justice  meditated  returning  a  certifleat« 
of  the  marriage  to  be  recorded  before  the  proper  officer.  The 
bill  seeka  to  have  the  marriage  declared  a  nullity,  and  to  restrain 
the  justice  frtnn  certifying  it  for  record. 

Mere  words,  without  any  Intention  corresponding  to  them,  will 
not  make  a  marriage  or  any  other  civil  contract.  But  the  words 
are  the  evidence  of  such  intention,  and  if  once  exchanged,  it 
most  be  clearly  shown  that  both  parties  intended  and  imderstood 
that  tiiey  were  not  to  have  effect.  In  this  ease  the  evidence  is 
clear  that  no  marriage  was  intended  by  either  party ;  that  it  was 
a  mere  jest  got  up  in  the  exuberance  of  spirits  to  amuse  the  com- 
pany and  themselves.  If  this  is  so,  there  is  no  marriage.  On  this 
part  of  the  case  I  have  no  difficulty. 

I  am  satisfied  that  this  court  has  the  power,  and  tliat  this  is  a 
proper  case  to  deoUr«  thia  marriage  a  nullity. 
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Propor  CelalifmtM»— StetataiT  FomwBHefc 

JEWELL'S  LESSEE  BT  AL.  v.  tTEWELL  ET  AL. 

1  Sow.  219.    1843. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  for  the  district  of  South  Carolina. 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  brought  by  the  plaintiffs  in  error 
against  defendants  to  recover  a  house  and  lot  in  the  city  of 
Charleston,  in  South  Carolina.  The  plaintiffs  claim  to  be  the  law- 
ful wife  and  children  of  Benjamin  Jewell,  deceased,  who,  it  is  ad- 
mitted, died  intestate  and  seized  of  the  premises  in  question.  The 
defendants  also  claim  to  be  the  lawful  children  of  the  same  Ben- 
jamin Jewell  by  Sophie  Stome,  who,  before  her  marriage,  was 
named  Sophie  Prevost,  who  is  still  living  and  has  conveyed  all 
her  interest  to  her  children,  and  the  rights  of  the  parties  depend 
altogether  upon  the  validity  of  this  marriage. 

At  the  trial  in  the  Circuit  Court,  the  verdict  and  judgment 
bciug  in  favor  of  the  defendant,  the  case  is  brought  here  by  a 
writ  of  error,  sued  out  by  the  plaintiff. 

The  questions  before  this  court  appear  in  the  two  bills  of  ex- 
ception taken  by  the  plaintiffs.  The  testimony  as  set  forth  in 
the  record  is  voluminous,  and  in  many  instances  contradictory. 
But  a  very  brief  statement  will  show  the  points  of  law  which 
have  been  brought  here  for  revision,  and  it  is  tuinecegsary  to 
encumber  the  case  with  the  mass  of  testimony  which  was  offered 
to  the  jury  by  the  respective  parties,  in  order  to  prove  or  dis- 
prove the  marriage  in  controversy. 

The  plaintiffs  proved  the  marriage  of  Benjamin  Jewell,  on  the 
80th  of  June,  1812,  with  Sarah  Isaacs,  one  of  the  lessors;  and 
that  the  other  lessors  of  the  plaintiff  are  the  issues  of  that  mar- 
riage. 

The  defendants,  in  order  to  show  that  they,  and  not  the  plain- 
tiffs, were  the  heirs  at  law  of  Benjamin  Jewell,  examined  Sophie 
Stome,  who  stated  that  she  was  married  to  Benjamin  Jewell,  at 
Savannah,  in  Gleorgia,  in  1794  or  1795,  by  a  magistrate  whose 
name  she  did  not  recollect,  in  the  presence  of  several  witnesses; 
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tliat  the  said  Jewell  was  a  Jew,  and  the  witnesB  was  a  Catholic ; 
that  her  mother  would  not  coment  that  ahe  slunild  he  married 
according  to  the  Jewish  form,  and  that  Jewell  woald  not  con- 
sent to  be  married  according  to  their  form,  and  on  that  aceoont 
ibey  were  married  by  a  magistrate;  that  th^  lived  together 
as  man  and  wife  many  years,  and  that  the  defendants  are  the 
issue  of  that  marriage ;  that  they  at  length  separated,  and  she 
having  heard  that  Jewell  was  married  again,  thought  tliat  she 
had  a  right  to  marry,  and  accordingly  oLarried  a  certain  Joseph 
Stome,  with  whom  she  lived  some  years,  and  who  is  since  dead. 
Various  acts  and  declarations  of  the  parties,  and  the  general 
reputation  in  the  places  where  they  lived,  were  also  offered  in 
evidence  on  the  part  of  the  defendants,  to  prove  that  the  said 
Jewell  and  Sophie  had  lived  together  as  man  and  wife,  and 
had  constantly  acknowledged  and  spoken  of  each  other  as  such. 

To  rebut  this  evidence,  and  to  show  that  the  connection  of  the 
parties  was  merely  concubinage,  and  not  marriage,  several  in- 
stmmentB  of  writing,  alleged  to  have  been  executed  by  them  at 
different  times  were  offered  in  evidence  on  the  part  of  the  plain- 
tifta,  and  also  various  acts  of  the  parties  and  the  general  reputa- 
tion in  the  places  where  they  lived. 

After  this  evidence  on  the  part  of  the  plaintiffs  and  defend- 
ants had  been  given  to  the  jury,  the  plaintiff  offered  the  declara- 
tions of  one  Simons  (the  deceased  husband  of  one  of  tbe  defend- 
ants), that  his  wife's  mother  was  not  married  to  her  father.  It 
was  objected  to  by  the  defendants,  and  rejected  by  the  court. 

The  ptaintiffs  also  farther  gave  in  evidence  that  the  separation 
took  place  in  Charleston,  io  the  month  of  December,  1810,  where 
it  was  admitted  that  the  parties  had  been  living  together  for 
many  years,  and  then  produced  a  file  of  the  Charleston  Courier 
for  the  year  1811,  and  proved  that  the  manuscript  or  originals 
from  which  the  paper  of  that  day  was  published  are  lost  or  mis- 
laid; that  it  was  at  that  time  the  leading  commercial  paper  in 
Charleston ;  and  thereupon  offered  to  read  from  the  file  the  fol- 
lowing notice,  as  published  on  the  22d  of  January,  1811,  and  for 
three  Buccessive  we^B  from  that  time,  viz.: 

NOnCK. 

l^e  Bubsoriber  forbids  all  persons  from  giving  credit  to  Mrs. 
Sophie  ^vost  on  hia  account,  as  he  will  p^  no  debts  whatever 
die  may  contract.  Behjaioh  Jswelu 
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Bat  the  coort  refiued  to  allow  the  eridenee  to  be  read;  and 
theee  two  poistB  of  eridenoe  form  the  Hubject  of  the  first  exoep- 

tiOD. 

The  second  exception  brings  ap  the  question  as  to  what  eon- 
stitnted  a  legal  marriage  in  Georgia  and  South  Carolina,  in  one 
or  the  other  of  which  states  the  parties  had  always  lived  from 
the  time  of  their  original  connection.  Several  instructions  were 
asked  for  on  both  sides,  some  of  which  would  appear  not  to  have 
been  controverted ;  and  the  points  before  this  court  will  be  better 
understood,  by  excluding  all  the  prayers  on  both  sides  which  do 
not  form  a  part  of  the  exception,  and  are  therefore  not  now  the 
enbjects  of  review  in  this  court.  The  exception  is  confined  to  the 
third  and  sixth  instructions  asked  for  by  the  plaintifib,  and  to  the 
first  asked  for  hy  the  defendants.    They  are  as  follows: 

3.  That  if  the  jury  do  not  believe  that  Benjamin  Jewell  and 
Sophie  Prevoflt  were  married  by  a  ma^strate  in  Savannah,  in 
the  year  1796,  or  before  tiiat  time,  then  there  is  no  evidence  of  a 
marriage  before  them,  on  which  they  can  find  the  defendants  to 
be  the  le^timate  heirs  of  Benjamin  Jewell. 

6.  That  a  promise  to  marry  at.  a  future  time,  followed  by  co- 
habitation, does  not  constitnte  marriage,  thot^h  the  promise  be 
accepted  at  the  time  when  it  was  made. 

Defendant's  prayer.  1st.  That  if  the  jury  believe  that  before 
any  sexual  connection  between  Sophie  Prevost  and  Benjamin 
Jewell  they,  in  the  presence  of  her  family,  and  his  friends,  agreed 
to  marry,  and  did  afterwards  live  together  as  man  and  wife,  the 
tie  was  indissoluble  even  by  mutoal  consent. 

Whereupon  the  court  gave  the  instruction  requested  by  the 
defendant,  and  refused  the  third  instruction  asked  for  by  the 
plaintiff,  and  upcoi  the  sixth  directed  the  jury  that  if  the  con- 
tract be  made  per  verba  de  preeenti,  and  remains  without  cohabi- 
tation, or  if  made  per  verba  di  futuro,  and  be  followed  by  con- 
summation, it  amounts  to  a  valid  marriage,  and  which  the  parties 
(being  competent  as  to  age  and  consent),  cannot  dissolve ;  and  it 
is  equally  binding  as  if  made  in  fade  ecdetiae.  To  this  refusal 
and  instruction  the  plaintiff  excepted. 

We  proceed  to  examine  the  questions  presented  by  theee  ex- 
ceptions in  the  order  in  which  they  are  stated. 

The  first  point  in  the  first  exception  is  upon  the  rejection  of 
the  declarations  of  Simraui,  the  deceased  husband  of  one  of  the 
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defendants.  It  is  true  that  SimooB  cannot  be  presomed  to  have 
known  of  his  own  personal  knowledge  the  particnlar  fact  of  which 
he  was  speaking,  and  must  have  made  the  statement  upon  infor- 
mation derived  from  others.  He  does  not  appear  to  have  named 
the  person  tram  whom  he  obtained  his  information,  nor  to  hare 
stated  that  his  knowledge  was  derived  from  the  general  under- 
standing and  reputation  in  his  wife's  family.  But  the  knowledge 
of  events  of  this  description  most  generally  exists  in  every  fam- 
ily, and  hence  the  declarations  of  one  of  its  members  is  admis- 
sible, although  he  does  not  mention  the  source  from  which  he 
derived  his  information;  and  such  declarations  are  equally  ad- 
missible whether  his  connection  with  the  family  is  by  blood  or 
marriage.  In  the  case  of  Vowles  v.  Young,  13  Ves.  140,  testi- 
mony precisely  similar  to  that  now  offered  was  received;  and  we 
tiiink  the  declarations  of  Simons  ought  to  have  been  admitted, 
and  that  the  circuit  court  erred  in  rejecting  them. 

The  second  point  in  this  exception  was  upon  the  admissibility 
of  the  advertisement  in  the  Charleston  Courier;  and  upon  th^ 
point  also  we  differ  in  opinion  with  the  Circuit  Court. 

It  waa  admitted  that  the  parties  had  cohabited  together  for  a 
long  time,  and  that  the  defendants  were  the  issue  of  that  inter- 
course ;  and  in  order  to  prove  that  their  mother  was  married  to 
Jewell,  the  acts  and  declarations  of  the  parties  during  Uiat  co- 
habitation were  offered  in  evidence  by  the  defendant  (and  were 
unquestionably  admissible),  to  prove  that  during  that  time  she 
waa  acknowledged  and  treated  by  Jewell  as  his  lawful  wife.  Acta 
and  declarations  were  also  offered  on  the  part  of  the  plaintifb  to 
prove  the  contrary.  Separation  took  place  in  Decemb^,  1810, 
in  Charleston,  where  the  parties  had  lived  together  for  many 
years,  and  this  advertisement  appeared  in  the  principal  paper 
of  the  place  in  January  following.  It  waa  offered  by  the  pluu- 
tiff  like  the  acts  and  declarationa  above  mentioned,  on  his  part 
to  rebut  the  testimony  which  had  been  given  t^  the  defendants ; 
and  this  advertisement  would  manifestly  have  been  admissible 
on  the  same  rules  of  evidence,  if  it  had  appeared  while  the  par- 
ties were  still  living  together  or  at  the  moment  of  separation. 
And  although  they  had  parted  a  short  time  before  the  publica- 
tion, yet  it  followed  so  immediately  afterwards,  that  it  must  be 
regarded  as  a  part  of  the  res  gesta  and  as  one  of  the  circum- 
stances connected  with  the  separation  and  previous  cohabitation. 
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WlietlieT  it  was  inserted  by  Jewell  or  not ;  and  if  it  was,  what 
were  hia  motives  for  bo  doing,  are  questions  for  the  consideration 
of  the  jnry  and  not  for  the  conrt.  The  plaintiff  had  a  right  to 
show  the  fact  that  such  an  advertisement  did  appear  at  the  time 
mentioned,  and  it  was  with  the  jury  to  determine  the  degree  of 
weight  if  any,  to  which  this  fact  was  entitled,  taking  into  con- 
sideration, all  circmnstances  under  which  it  appeared. 

As  relates  to  the  points  contained  in  the  second  exception,  we 
think  the  court  were  right,  in  refusing  the  third  instruction  re- 
quested by  the  plaintiffs.  In  order  to  explain  the  question  in- 
tended to  be  raised  by  this  prayer,  it  is  proper  to  state,  that  in  ad- 
dition to  the  testimony  of  Sophie  Storue,  hereinbefore  mentioned, 
certain  acte  and  decIaratiouB  of  the  parties,  which  it  is  not  neces- 
sary to  set  forth  at  large,  were  g^ven  in  evidence  by  the  defend- 
ants, by  other  witnesses,  to  prove  that  the  parties  were  married  at 
Savannah,  about  the  time  mentioned  by  Sophie  Stome  and  be- 
fore they  cohabited  leather.  The  plaintiff,  on  the  contrary, 
in  order  to  prove  that  they  were  not  married,  and  that  she  went  to 
live  with  him  as  his  concubine,  offered  in  evidence  a  paper  pur- 
porting to  be  signed  by  the  parties,  and  dated  March  10th,  1796, 
by  which  there  was  an  open  and  plain  agreement  on  her  part  to 
become  the  mistress  of  Jewell.  The  paper  lb  gross  and  indecent 
in  its  language  and  it  is  unnecessary  to  state  more  particularly  its 
contents.  The  third  instruction  asked  for  by  the  plaintiff  is 
founded  upon  the  assumption  that  this  paper  is  genuine,  and  in- 
sists that  if  the  marriage  did  not  take  place  before  its  date,  then 
the  intercourse  b^:an  under  this  agreement,  and  their  subsequent 
cohabitation  must  be  presumed  to  have  been  of  this  description 
unless  an  actual  marriage  afterwards  was  proved.  But  the  an- 
swer to  the  argument  is,  that  the  authenticity  of  the  paper  is 
denied  by  the  defendants,  who  contend  that  it  was  fabricated 
by  Jewell  or,  if  signed  by  Sophie,  that  she  was  entrapped  and 
deceived,  and  ignorant  of  its  contents.  The  question,  therefore, 
is  open  to  the  jury,  upon  the  whole  evidence,  to  determine  upon 
what  terms  and  in  what  character  the  connection  originally  be- 
gan; and  the  evidence  offered  by  the  defendants,  that  they  lived 
together  for  so  many  years  as  man  and  wife,  and  treated  and 
spoke  of  each  other  as  such,  are  certainly  admissible  to  show  that 
a  marriage  had  taken  place  between  them  at  some  time  or  other. 
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and  whether  before  or  after  the  date  of  the  paper  could  not  be 
material. 

The  residue  of  the  iDBtmctioiu  contained  in  this  exception  all 
InTolve  the  qaeation  as  to  what  constituted  marriage,  at  the  time 
of  this  cohabitation,  by  the  lavs  of  Georgia  and  South  Carolina. 
The  qaestion  has,  of  course,  no  concern  with  the  nature  and  char- 
acter of  the  anion  of  man  and  wife  in  a  rellgioiis  point  of  view. 
But  regarding  it  (as  a  coort  of  justice  must  do),  merely  as  a 
civil  contract,  and  deciding  in  what  form  it  ought  to  have  been 
celebrated  in  order  to  give  the  partiea  the  l^al  rights  of  property 
which  belong  to  the  husband  or  the  wife,  and  to  render  the  issue 
Intimate,  the  Circuit  Court  held,  and  bo  instructed  the  jury, 
Qiat  if  they  believed  Uiat,  before  any  sexual  connection  between 
the  parties,  they,  in  the  presence  of  her  family  and  friends, 
agreed  to  many,  and  did  afterwards  live  together  as  man  and 
wife,  the  tie  was  indissolnble  even  by  mutual  consent.  And  that 
if  the  contract  be  made  per  verba  de  pretenti,  and  remains  with- 
out cohabitation ;  or  if  made  per  verba  de  futuro,  and  be  followed 
by  consummation,  it  amounts  to  a  valid  marriage,  and  whidl  the 
parties  (being  competent  as  to  age  and  consent),  cannot  dis- 
solve ;  and  that  it  is  equally  binding  as  if  made  in  fade  ecdesiae. 

Upon  the  point  thus  decided,  this  court  is  equally  divided ;  and 
no  opinion  can  therefore  be  given.  Upon  the  questions,  however, 
contained  in  the  first  exception  the  judgment  of  the  Circuit  Court 
must  be  reversed,  and  a  venire  de  novo  awarded. 


MEISTEB  V.  MOOBB. 
96  U.S.  76.    1877. 


Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

This  was  ejectment  brought  October  9,  1873,  by  Bernard  L. 
Meister,  for  the  possession  of  certain  lots  of  ground  in  Pittsburg, 
Pa.  Both  parties  claimed  under  William  Mowry;  the  plaintiff, 
as  the  alienee  of  the  alleged  wife  and  daughter  of  said  William, 
and  the  defendants,  as  tiu  vendeei  of  hia  mother,  in  whiHn  the 
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title  of  the  property  Tested,  it  he  died  anmanied  and  without 
isaae. 

Mr.  Jngtice  Stbohq  delivered  the  opinion  of  the  court. 

The  learned  judg^e  of  the  Circoit  Court  iostmcted  the  jury, 
that,  if  neither  a  miniater  nor  a  magiatrate  waa  present  at  the 
alleged  marria^  of  William  A.  M0W17  and  the  daughter  of  the 
Indian  Pero,  the  marriage  waa  invalid  under  the  Michigan  stat- 
ute ;  and  thifl  instruction  is  now  allf^red  to  have  been  erroneona. 
It  certainly  withdrew  from  the  consideration  of  the  jury  aU  evi- 
dence, if  any  there  was,  of  informal  marriage  by  contract  per 
verba  de  presentt.  That  such  a  contract  constitutes  a  marriage 
at  common  law  there  can  be  no  doabt,  in  view  of  the  adjudica- 
tions made  in  this  country,  from  its  earliest  settlement  to  the 
present  day.  Marriage  ia  everywhere  regarded  as  a  civil  con- 
tract Statutes  in  many  of  the  states,  it  is  true,  regulate  the 
mode  of  entering  into  the  contract,  but  they  do  not  confer  the 
right.  Hence  they  are  not  within  the  principle  that,  where  a 
statute  creates  a  right  and  provides  a  remedy  for  its  enforcement, 
the  remedy  is  exclusive.  No  doubt,  a  statute  may  take  away  a 
common-law  right;  but  there  ia  always  a  presumption  that  the 
Legislature  has  no  snch  intention,  unless  it  be  plainly  expressed. 
A  statute  may  declare  that  no  marriages  shall  be  valid  unless 
they  are  solemnized  in  a  prescribed  manner ;  but  such  an  enact- 
ment is  a  very  different  thing  from  a  law  requiring  all  marriages 
to  be  entered  into  in  the  presence  of  a  magistrate  or  a  clergyman, 
or  that  it  be  preceded  by  a  license,  or  publications  of  banns,  or 
be  atteated  l^^  witsesses.  Such  formal  provisions  m^  be  con- 
strued as  merely  directory,  instead  of  being  treated  as  destruc- 
tive of  a  common-law  rig^t  to  form  the  marriage  relation  by 
words  of  present  aasent.  And  such,  we  think,  has  been  the  rule 
generally  adopted  in  ccmstming  statutes  regulating  marriage. 
Whatever  directions  they  may  give  respecting  its  formation  or 
solemnization,  coorts  have  usually  held  a  marriage  good  at  00m- 
mon  law  to  be  good  notwithstanding  the  statutes,  unless  they  con- 
tain express  words  of  a  nullity.  This  is  the  conclasion  reached 
by  Mr.  Bishop,  aft«r  an  examination  of  the  anthonties.  Bishop, 
Mar.  and  Div.,  sec.  283  and  notes.  We  do  not  propose  to  examine 
is  detail  the  Qumerous  decisions  that  have  been  made  by  the 
state  courts.  In  many  of  the  states,  euactmmts  exist  very  similar 
to  the  Michigan  statute ;  but  their  object  haa  manifestly  been,  not 
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to  declare  what  ehall  be  reqnwite  to  the  validity  of  a  marriage, 
but  to  provide  a  l^timste  mode  of  solemnizing  it.  They  speak 
of  the  celebration  of  its  rite  rather  than  of  ita  validity,  and  they 
address  themselves  principally  to  the  fmictionaries  they  author- 
ize  to  perform  the  ceremony.  In  most  cases,  the  leading  purpose 
is  to  secure  a  r^^stration  of  marriages,  and  evidence  of  which 
marriages  may  be  proved ;  for  example,  by  certificate  of  a  clergy- 
man or  magistrate,  or  by  an  exemplification  of  the  registry.  In 
a  small  nmnbe^  of  the  states,  it  must  be  admitted,  such  statutes 
have  been  construed  as  denying  validity  to  marriages  not  formed 
according  to  the  statutory  directions.  Notably  has  this  been  so 
in  North  Carolina  and  in  Tennessee,  where  the  statute  of  North 
Carolina  was  in  force.  But  the  statute  contained  a  provision 
declaring  noil  and  void  all  marriages  aolenmized  as  directed, 
withoQt  a  lic^ise  first  had.  So,  in  Massachusetts,  it  was  early 
decided  that  a  statute  very  like  the  Miehigan  statute  rendered 
illegal  a  marriage  which  would  have  been  good  at  common  law, 
but  which  was  not  entered  into  in  the  manner  directed  by  the 
written  law.  Milford  v.  Worcester,  7  Mass.  48.  It  may  be  well 
doubted,  however,  whether  sach  is  now  the  law  in  that  state.  In 
Parton  v.  Heniy,  1  Grt^  (Mass.),  119,  where  the  question  was, 
whether  a  marriage  of  a  girl  only  thirteen  years  old,  married 
without  parental  consent,  was  a  valid  marriage  (the  statutes  pro- 
hibiting clergymen  and  magistrates  from  solemnizing  marriages 
of  females  under  eighteen,  without  the  consent  of  parents  or 
guardians),  the  court  held  it  good  and  binding,  notwithstanding 
the  statute.  In  speakii^  of  the  eSeet  of  statutes  regulating  mar- 
riage, including  the  Massachusetts  statute  (which,  as  we  have 
said,  conteined  all  the  provisions  of  the  Miehigan  one),  the  court 
said:  "The  effect  of  these  and  similar  statutes  is  not  to  render 
such  marriages,  when  duly  solemnized,  void,  although  the  statute 
provisions  have  not  been  complied  with.  They  are  intended  as 
directory  only  apon  ministers  and  magistrates,  and  to  prevent  as 
far  as  possible,  by  penalties  on  them,  the  solemnization  of  mar- 
riages when  the  prescribed  conditicms  and  formalities  have  not 
been  fulfilled.'  But,  in  the  absence  of  any  provision  declaring 
marriages  not  celebrated  in  a  prescribed  manner,  or  between  par- 
ties of  certain  ages,  absolutely  void,  it  is  held  that  all  marriages 
r^nlarly  made  according  to  the  common  law  are  valid  and  bind- 
ing, thoi^h  had  in  violation  of  the  specific  r^nlations  imposed 
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by  statnte."  There  are  two  or  three  other  states  in  which  deci- 
sions have  been  made  like  that  in  7th  Massachusetts. 

We  will  not  undertake  to  cite  those  which  hold  a  difEerent  doc- 
trine, one  in  accord  with  the  opinion  we  have  cited  from  1  Gray. 
Eeference  is  made  to  them  in  Bishop,  Mar.  &  Div.,  sec.  283,  et 
seq.;  in  Beeve's  Dcnnestic  Belations,  199,  200;  in  2  Kent,  Com. 
90,  91 ;  and  in  2  Qreenleaf  on  Evidence.  The  rule  deduced  by 
all  these  writers  from  the  decided  cases  is  &us  stated  by  Mr. 
Qreenleaf : 

' '  Though  in  most,  if  not  all,  the  United  States  there  are  statutes 
regulating  the  celebration  of  marriage  rites,  and  inflicting  penal- 
ties on  all  who  disob^  the  regulations,  yet  it  is  generally  con- 
sidered, that,  in  the  absence  of  any  positiTe  statute  declaring  that 
all  marriages  not  celebrated  in  the  prescribed  manner  shall  be 
void,  or  Qai  none  but  certain  magistrates  or  ministers  shall  sol- 
emnize a  marriage,  any  marriage,  regularly  made  according  to 
the  common  law,  without  observing  the  statute  r^nlations  would 
still  be  a  valid  marriage." 

As  before  remarked,  the  statutes  are  held  merely  directory; 
because  marriage  is  a  thing  of  common  right,  because  it  is  the 
policy  of  the  State  to  encourage  it,  and  because,  as  has  some- 
times been  said,  any  other  constmction  would  compel  holding 
illegitimate  the  offspring  of  many  parents  conscious  of  no  viola- 
tion of  law. 

The  Michigan  statute  differs  in  no  essential  particular  from 
Hioee  of  other  States  which  have  generally  been  so  construed.  It 
does  not  declare  marriages  void  which  have  not  been  entered  into 
in  the  presence  of  a  minister  or  magistrate.  It  does  not  deny 
the  validity  to  marriages  which  are  good  at  common  law.  The 
most  that  can  be  said  of  it,  that  it  contains  implications  of  an 
intention  that  all  marriages,  except  some  particularly  mentioned, 
should  be  celebrated  in  the  manner  prescribed.  The  sixth  section 
declares  how  they  may  be  solemnized.  The  seventh  describes 
what  shall  be  required  of  justices  of  the  peace  and  ministers  of 
tiie  gospel  before  th^  solemnize  any  marriage.  The  eighth  de- 
clares that  in  every  ease,  that  is,  whenever  any  marriage  shall 
bt  solemnized  in  the  manner  described  in  the  act,  there  shall 
be  at  least  two  witnesses  present  beside  the  minister  or  magistrate. 
The  ninth,  tenth,  eleventh,  sixteenth  and  seventeenth  sections 
provide  for  certificates,  registers,  and  exemplificationB  of  records 
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of  nurriagflB  ■olenuiized  by  magiitrates  and  miniiten,  Tha 
twalfth  and  thirteenth  impow  penalties  upon  justices  and  minis- 
ten  joining  persona  in  mamage  contrary  to  the  provinona  of 
the  act,  and  npon  persona  joining  others  in  marriage,  knowing 
that  they  are  not  lawfully  aathorized  so  to  do.  The  foorteenth 
and  fifteenth  seotions  are  those  upon  which  most  reliance  ia  placed 
in  support  of  the  chai^  of  the  Circuit  Court.  The  former  dfr- 
elares  that  no  marriage  solemnized  before  any  person  profesong 
to  be  a  justice  of  the  peace  or  minister  of  the  gospel  shall  be 
deemed  or  adjudged  to  be  void  on  account  of  any  want  of  juris- 
diction or  authority  in  such  supposed  minister  or  justice,  pro- 
vided the  marriage  be  consummated  in  the  fall  belief  on  the  part 
of  the  persona  so  married,  or  either  of  them,  that  they  have  been 
lawfully  joined  in  marriage.  This,  it  is  aigned,  raises  an  impli- 
cation that  marriages  not  in  the  presence  of  s  minister  or  justice, 
or  one  professing  to  be  such,  were  intended  to  be  declared  void. 
But  the  implication  is  not  necessarily  so  broad.  It  is  satisfied 
if  it  reach  not  beyond  marriages  in  the  mode  allowed  by  the  act 
of  the  L^islature. 

The  fifteenth  section  exempts  people  called  Quakers,  or 
Friends,  from  the  operation  of  the  act,  as  also  Menonisti.  As  to 
them  the  act  gives  no  directions.  From  this,  also,  an  inference  is 
att^npted  to  be  drawn  that  lawful  marriages  of  all  other  persons 
must  be  in  the  mode  directed  or  allowed.  We  think  the  inference 
is  not  a  necessary  one.  Both  these  sections,  the  fouri^eentb  and 
fifteenth,  are  to  be  found  in  the  acta  of  other  States,  in  which  it 
has  been  decided  that  the  statutes  do  not  make  invalid  common- 
law  marriagea. 

It  is  unnecessary,  hoverer,  to  pursue  this  line  of  thought.  If 
there  has  been  a  construction  given  to  the  statute  by  the  Supreme 
Court  of  Michigan,  that  eonstruction  must,  in  this  case,  be  con- 
trolling with  us.  And  we  think  the  meaning  and  effect  of  the 
statute  has  been  declared  by  that  court  in  the  case  of  Hntchins 
V.  Kimmell,  31  Hich.  126,  a  case  decided  on  the  13th  of  January, 
1875.  There,  it  is  troe,  the  ^rect  question  was,  whether  a  mar- 
riage had  been  effected  in  a  foreign  country.  But  in  considering 
it,  the  court  found  it  necessary  to  declare  what  the  law  of  the 
State  was;  and  it  was  thus  stated  by  Cooley,  J.:  "Had  the  sup- 
posed marriage  taken  place  in  this  State,  evidence  that  a  cere- 
mony was  performed  ostenaibljr  in  oelsbrstion  of  it,  wiUi  tha 
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apparent  consent  and  eo-operation  of  the  paitiN,  would  have 
been  endence  of  a  marriafre,  even  thongli  it  had  ttHm.  short  of 
diowing  that  the  statatory  regnlatioiis  had  been  complied  with, 
or  had  affirmatively  shown  that  they  were  not  'Whatever  the 
form  of  ceremony,  or  even  if  all  ceronony  was  dispensed  with,  if 
the  parties  agreed  presently  to  take  each  other  for  husband  and 
wife,  and  from  that  time  live  tt^^etiier  professedly  in  that  rela- 
tion, proof  of  these  facts  woold  be  sufScient  to  conatitate  proof 
of  a  marriage  binding  upon  the  parties,  and  which  would  snbject 
tliem  and  others  to  I^al  penalties  for  a  disregard  of  its  obliga- 
tions. This  has  become  the  settled  doctrine  of  the  American 
courts ;  the  few  cases  of  dissent,  or  apparent  diasuit,  being  borne 
down  by  the  great  weight  of  authority  in  favor  of  the  rule  as  we 
have  stated  it;"  citing  a  large  number  of  anthorities  and  con- 
cluding, "such  being  the  law  of  this  State."  We  cannot  regard 
Hob  as  mere  obiter  dicta.  It  is  rather  an  aathoritatiTe  declara- 
tion of  what  is  the  law  of  the  State,  notwithstanding  the  statute 
regulating  marriagee.  And  if  the  law  in  1S75,  it  most  have  been 
the  law  of  1845,  when,  it  is  claimed,  Mowiy  and  the  Indian  girl 
were  married ;  for  it  is  not  claimed  that  any  change  of  the  law 
was  made  between  the  time  when  the  statute  was  enacted  and 
1875.  The  decisioD  of  the  Michigan  Supreme  Court  had  not  been 
made  when  this  ease  waa  tried  in  the  court  below.  Had  it  been, 
it  would  donbtless  have  been  followed  by  the  learned  and  care- 
ful circuit  judge.  But,  accepting  it  as  the  law  of  Michigan,  we 
are  constrained  to  rule  there  waa  error  in  charging  the  jury,  that, 
if  they  found  neither  a  minister  nor  a  magistrate  was  present 
at  the  allied  marriage,  such  marriage  was  invalid,  and  the  ver^ 
diet  should  be  for  the  defendants. 

It  has  been  argued,  however,  that  there  was  no  evidence  of  any 
marriage  good  at  common  law,  wUch  could  be  submitted  to  the 
jury,  and,  therefore,  that  the  error  of  the  court  could  have  done 
the  plaintiff  no  harm.  If  all  the  evidence  given  or  legally  offered 
were  before  us,  we  might  be  of  that  opinion ;  but  the  record  does 
not  contain  it  all,  and  we  are  unable,  therefore,  to  si?  the  ruling 
of  the  eourt  is  inunateriaL  The  case  must,  therefore,  go  back  for 
«  new  trial  We  do  not  consider  the  other  questions  presented. 
They  may  not  arise  on  the  second  trial 

Jodgment  reversed,  and  new  trial  ordered. 
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DUNCAN  v.  DUNCAN. 

10  Ohio  St.  181.    1859. 

Petition  in  «r»r  in  the  nature  of  a  bill  of  review.  Beserved  in 
CuTalioga  County. 

Bbinckeshoff,  C.  J.  This  is  a  petition  in  error,  in  the  nature 
«f  a  bill  in  review,  filed  in  the  District  Court  of  Coyahc^^a 
County  to  reverse  a  decree  of  that  coort,  and  reserved  for  deci- 
sion by  this  court. 

The  original  case  was  a  bill  in  chaneery,  filed  in  the  Common 
Pleas  of  Cnyaboga  County,  by  Eliza  Duncan,  now  defendant  in 
error,  against  Bobert  Dnncan,  now  plaintiff  in  error,  and  others, 
alleging  that  she  is  the  widow  of  Alexander  Duncan,  deceased ; 
that  said  Alexander  died  seized  of  certain  real  estate  described ; 
and  praying  the  asugmaent  to  her  of  dower  therein.  The  case, 
having  been  determined  in  the  Common  Pleas,  was  taken,  by 
appeal,  to  the  District  Court,  which  court  decreed  dower  to  Eliza, 
as  prayed  for  in  her  bill.  To  reverse  this  decree,  this  petition  is 
prosecuted. 

The  facts  of  the  case,  on  which  this  decree  was  based,  as  clearly 
appear  from  the  bill,  answers,  exhibits,  and  testimony,  are  sub- 
stantially these: 

Alexander  Duncan,  a  native  of  Ireland,  was  married  in  that 
conntry.  He  abandoned  his  wife^  came  to  this  country,  brio^g 
with  him  two  sons  (of  whom  the  plaintiff  in  error  is  one),  the 
only  of^ring  of  such  marriage,  and  settled  at  Cleveland,  in  this 
State.  Soon  afterward,  the  complainant  below,  Eliza,  who  had 
been  brought  up  and  lived  in  the  same  neighborhood  with  Alex- 
ander Duncan,  in  Ireland,  and  well  knew  both  him  and  his  wife, 
as  well  as  the  fact  of  his  marriage,  came  over  the  water  to  Cleve- 
land at  his  request,  and  began  to  cohabit  with  him  as  his  wife, 
under  an  agreement  or  understanding  that,  as  soon  as  he  could 
procure  a  divorce  from  his  wife  left  bdiind  in  the  old  conntry, 
he  would  marry  her,  Eliza.  He  introduced  and  spoke  of  her  as 
his  wife,  and  she  passed  among  the  nei^bors  as  such.  Two 
children  were  the  resnlt  of  this  adultorous  connection;  for  the 
wife  in  Ireland  still  lived,  and  no  divorce  was  ever  obtained. 
Finally,  news  arrived  (and  which  seems  to  have  been  true),  of 
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the  death  of  the  old  wife  in  a  poor-houBe  in  Ireland.  The  proni' 
ise  that  "he  would  marry  her"  was  then  renewed  to  Eliza;  but 
no  other  marriage  waa  ever  celebrated,  in  any  form,  between 
them,  and  they  continued  to  cohabit  aa  before ;  and  he,  booq  after, 
Biekened  and  died. 

The  Diatriet  Gonrt  having,  on  this  state  of  facts,  decreed  dower 
to  EUza,  the  sole  question  made  by  this  proceeding  in  review  is, 
whether  a  contract  to  marry  in  the  future,  followed  by  cohabita- 
tion as  husband  and  wife,  ia,  per  $e,  a  marriage  f 

The  proof  of  some  of  the  most  important  of  the  facts  above 
mentioned,  rests  mainly  upon  declarations  made  by  Eliza,  after 
the  death  of  Alexander  Duncan ;  and  it  is  objected  that  evidence 
of  this  kind  is  unreliable  and  unsatisfactory.  This  ia  often,  and 
perhaps  ordinarily  bo  ;  but  it  is  not  always,  or  necessarily  so,  nor 
is  it  BO  in  this  case.  She  had  ample  means  of  knowing  as  to  the 
facta  of  which  she  spoke ;  she  made  the  declarations  deliberately 
'  and  repeatedly,  under  circumstances  rebutting  all  suspicion  of 
fraud  or  circumvention;  and  if  they  were  otherwise,  she  had 
every  apparent  interest  so  to  declare.  The  declarations  of  a 
party,  made  under  such  circumstances,  often  constitute  the 
strongest  and  most  satisfactory  evidence. 

We  desire  that  it  shall  be  distinctly  noticed  that  this  case  pre- 
,sent8  no  question  as  to  the  validity  of  a  marriage  contract  (otber- 
wise  than  in  accordance  with  the  provisions  of  oar  statute  on  that 
subject),  per  verba  de  praesenti,  as  if,  the  parties  being  compe- 
tent to  contract  the  relation  of  marriage,  the  man  shall  say,  in 
the  presence  of  witnesses,  "I  hereby  take  you  for  my  wife;"  and 
the  woman  shall  say,  "I  hereby  take  yon  for  my  husband."  The 
facta  of  the  case  make  no  such  gaestion ;  and  we  leave  it  whero 
we  find  it 

Nor  is  this  a  question  as  to  the  presumption  of  a  marriage 
&om  reputation;  or  from  circumstances,  such  as  cohabitation, 
holding  each  other  out  as  husband  and  wife,  and  the  like.  Such 
presmnption,  in  the  absence  of  evidence  to  rebut  it,  is  often  and 
properly  made.  But  the  question,  as  before  stated,  is  sunply  this, 
whether  a  contract  to  marry  per  verba  de  futuro,  followed  by 
cohabitation  as  husband  and  wife,  is  in  itself  a  marriage!  For, 
in  this  case,  the  evidence  of  the  fact  is  clear  and  explicit,  and 
there  is  no  room  for  presumption. 

The  idea  that  a  contract  for  a  fnturo  marriage,  followed  by  co- 
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habitatioD  aa  hosbaad  and  vif  e,  is  itaelf  a  valid  marriage  at  com- 
mon  law,  secana  to  hare  obtained  currency  on  the  credit  of  r&- 
maito  made  by  aereral  elementary  writera  of  diBtinguished  learn- 
ing and  abilit?,  and  by  certain  jadgea  of  high  character,  gpeak- 
ing  by  way  of  obiter  dicta,  in  caaee  in  which  this  question  was 
really  in  no  way  inrolved.  Bat  the  better  opinion  now  aeenu  to 
be,  that  these  remarks  are  unsupported  by  any  case  actually  ad- 
judicated and  entitled  to  be  considered  as  authoritative;  and 
that  such  a  contract  nerer  was  a  good  marriage  at  common  law, 
either  in  this  country  or  in  England ;  and  the  miatakrai  doctrine 
seems  to  have  originated,  either  in  the  inadvertent  confounding 
of  what  might,  in  the  absence  of  rebutting  evidence,  be  good  pre- 
sumptive evidence  of  a  marriage,  with  marriage  itself ;  or  from 
the  fact  that  such  a  contract  per  verba  de  futuro,  followed  by 
cohabitation,  was  one  of  which  the  canon  law,  as  administered 
by  ecclesiastical  courts  in  England,  until  restrained  by  statute, 
would  enforce  the  speciflo  performance. 

Chanoellor  Kent,  2  Com.  87,  says:  "If  the  contract  be  made 
per  verba  de  priMMftfi,  and  remains  without  cohabitation,  or  if 
made  per  verba  de  futwro,  and  be  followed  by  consummatioii,  it 
amounts  to  valid  marriage  in  the  absence  of  all  6ivil  regulations 
to  the  contrary,  and  which  the  parties  (being  competent  as  to  age 
and  consent),  cannot  dissolve,  and  it  is  equally  binding  as  if  made 
in  fade  ecdetiae."  In  support  of  this  proposition  he  cites  no 
authority. 

Mr.  Greenleaf,  in  his  work  on  Evidence,  voL  2,  aec.  460,  8tat« 
the  same  doctrine  in  the  same  language,  and  cites  Kent,  Com. 
87 ;  Feuton  v.  Reed,  4  Johns.  52,  and  Jackson  v.  Winne,  7  Wend. 
47.  Now,  neither  of  these  cases  snstain  the  doctrine  of  his  text 
The  former  was  a  case  simply  where  marriage  was  presumed,  in 
the  absence  of  evidence  to  the  contrary,  from  circumatantial  evi- 
dence, such  as  cohabitation,  reputation,  acknowledgment  of  the 
parties,  etc. ;  and  the  latter  ease  was  one  of  marriage  per  verba 
de  praetenU. 

The  aame  doctrine  of  marriage  per  verba  de  futuro  is  recog^ 
nised  in  the  remarks  of  Chief  Justice  Boyle  in  Demanely  v.  Fish- 
1^,  3  A.  E.  Marsh,  369,  and  in  those  of  Cowen,  J.,  in  Starr  v. 
Peck,  1  Hill,  270.  But  neither  of  those  cases  involved  tibia  qtte»- 
ticoi,  and  the  rona^s  of  those  learned  judges  were,  therefor^ 
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tnoidental,  and  ontride  of  the  caws  under  ooouderatioii  before 

Bouvier,  in  his  institntefl,  voL  1,  p.  110,  layi  down  the  sams 
doctrine  as  Kent  and  Qreenleaf ,  in  the  same  language,  and  cites 
Kent  and  Greenleaf,  u&i  tupra,  Fenton  t.  Beed,  and  Jackaos  t. 
Winne,  before  referred  to,  aad  also  Cram  t.  Bumham,  5  Qreenl. 
213 ;  Eantz  T.  Seal?,  6  Binn.  405 ;  and  Bao.  Abr.,  Marriage,  B. 

Cram  t.  Bnmluim  was  a  suit  hy  Cram,  apcm  a  promissory  note 
givai  to  his  pretended  wife,  with  whom  he  was  cohabiting  aa 
a  wife,  but,  as  the  proof  showed,  reall7  in  s  state  of  adultery. 
The  ooart,  in  deciding  the  case,  s^,  that  if  the  proof  had  stopped 
with  the  proof  of  cohabitation,  a  marriage  might  have  been  pre- 
sumed; but  as  the  proof  rebutted  the  presumption  of  marriage 
arising  from  the  fact  of  cohabitation,  the  plaintiff  could  not  re- 
cover in  his  own  name,  and  have  judgment  against  h'fp.  And  in 
BO  far  as  the  case  has  any  bearing  upon  the  question  before  us, 
its  authority  is  against,  rather  than  in  favor  of,  the  proposition 
which  it  was  cited  to  sustain.  Hants  v.  Sealy  is  equally  far  from 
sustaining  ilie  doctrine  in  support  of  which  it  is  cited,  except  as 
to  the  validity  of  a  marriage  by  words  of  contract  in  the  present 
tense.  Marriage  or  not,  was  the  issue  of  the  case.  The  words 
proved,  on  the  part  of  the  man,  were  "I  take  you  for  my  wife;" 
and  the  woman,  being  told  that  if  she  would  say  the  same  thing, 
the  marriage  would  be  complete,  answered,  "To  be  sure  he  is  my 
husband,  good  enough."  The  court  held  that  these  were  not 
words,  on  the  part  of  the  wcanan  at  least,  of  present  contract, 
bnt  had  reference  to  the  past,  and  did  not  ocmstitnte  a  marriage. 
The  citation  from  Bacon's  Abridgmrait  is  this:  "A  contract  t» 
futuro,  as,  I  will  marry  yon,  etc,  may  be  enforced  in  the  spiritual 
court,  but  such  contract  either  party  m^  release ;  also,  if  either 
party  marry  another  person,  such  second  marriage  dissolves  the 
contract"  This  citation,  so  far  from  supporting  the  proposition 
of  Bouvicr,  goes  only  to  show  the  correctness  of  the  distinction 
above  mentioned,  to  wit,  that  snch  a  contract  is  no  marriage,  but 
it  is  only  a  contract  which  might,  at  one  time  in  England,  have 
been  enforced  in  the  spiritual  courts  and  for  a  breach  of  which 
the  law  now  gives  a  remedy  in  damages. 

Blackstone,  1  Comm.  439,  says:  "Any  contract  made  per 
verba  dt  praesenti,  or  in  words  of  the  present  tense,  and  in  the 
case  of  cohabitation,  per  verba  de  futuro,  also,  between  persons 
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able  to  contract,  was,  before  the  lat«  act,  deemed  a  valid  mar- 
riage  to  many  purposes ;  and  the  parties  miglit  be  compelled  in 
tile  spiritual  conrta  to  celebrate  it  in  fade  ecdesiae."  What  these 
"many  pnrpoees"  for  which  a  marriage  per  verba  de  futvro  was 
valid,  were,  does  not  very  clearly  appear;  and,  whatever  they 
may  have  been,  it  seems  now  to  be  pretty  well  settled  that  th^ 
did  not  embrace  a  right  to  dower  on  the  part  of  the  wife,  nor  the 
right  to  administer  on  her  estate  or  to  her  property,  on  the  part 
of  the  husband,  nor  the  legitimacy  of  offspring,  nor  the  avoiding 
of  a  subsequent  marriage  pending  the  first.  2  Bright  on  Hus- 
band and  Wife,  397.  In  JeweU  v.  Jewell,  17  Peters,  213,  the 
Supreme  Court  of  the  United  States  was  equally  divided  on  this 
question ;  and  the  remarks  of  the  court  in  Patton  v.  Philadelphia 
and  New  Orleans,  1  La.  Ann.  Rep.  98,  are  obiter. 

We  have  been  cited  to  no  case,  and  we  can  find  none,  decided 
either  in  England  or  the  United  States,  to. which  such  a  mar- 
riage as  this  is  claimed  to  be  has  been  held  valid.  On  the  other 
hand,  the  well  considered  case  of  Cheney  v.  Arnold,  recently  de- 
cided unanimously  by  the  Court  of  Appeals  of  New  York,  15  N. 
Y.  (1  Smith),  345,  is  directly  in  point  against  it.  That  was  an 
action  for  the  recovery  of  real  estate  by  a  husband  in  right  of 
his  wife,  who  claimed  as  heir  to  her  deceased  father.  She  was 
the  fruit  of  a  cohabitation  following  a  contract  to  marry  per 
verba  de  futuro.  It  was  a  question  of  legitimacy  only.  The  court, 
after  a  somewhat  elaborate  review  of  the  whole  subject,  disap- 
proved of  the  dictum  of  Cowen,  J.,  in  Starr  v.  Peck,  before  cited, 
and  held  such  contract  to  be  no  marriage  in  fact  or  at  common 
law. 

The  Queen  v.  Uillis,  10  Clark  &  Pinnelly,  534,  was  a  case  in  the 
House  of  Lords,  in  error  to  the  Court  of  Queen's  Bench  in  Ire- 
land. The  case  arose  upon  a  prosecution  against  Millis  for  big- 
amy, he  having  been  married  in  Ireland  per  verba  de  praesenti, 
by  a  Presbyterian  minister  according  to  the  form  of  that  church, 
and,  leaving  the  first,  married  another  wcoaan  in  England,  in 
the  face  of  the  church.  The  case  turned  upon  the  question,  which 
was  formally  put  by  the  House  of  Lords  to  the  judges  of  West- 
minster Hall,  for  their  opinion,  whether  the  first  marriage  was 
valid  as  a  marriage  at  common  law.  The  judges,  not  having 
seats  in  the  House  of  Lords,  through  C.  J.  Tindal,  of  the  Com- 
mon Pleas,  gave  a  unanimous  opinion  against  the  validity  of  the 
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first  marrif^re.  In  this  the  law  lords,  LTndhurst,  Cottenham,  and 
Abinger,  concurred.  Broagham,  Campbell,  and  Denham,  were 
the  other  way.  C.  J.  Tindal,  and  the  six  law  lords  above  named, 
all  delivered  elaborate  opinions,  indicating  much  care  and  anti- 
qoarian  research;  and  judgment  was  given  against  the  validity 
of  the  first  marriage.  But,  while  the  opinion  of  the  eminent  ju- 
rists of  the  kingdom  was  thus  nearly  balanced  as  to  the  validity, 
at  common  law,  of  a  marriage  by  words  of  present  contract,  and 
not  in  the  face  of  the  church,  there  seems  to  have  been  no  dif- 
ference of  opinion  among  them  as  to  the  invalidity  of  a  mar- 
riage per  verba  de  futuro,  though  followed  by  eobabltation.  All 
of  them  are  careful  to  distinguish  the  case  before  them  from  such 
a  ease,  and  either  tacitly  or  expressly  to  admit  the  invalidity  of 
the  latter.  And  all  of  them,  except  Lord  Brougham,  admit  tbat 
a  marriage  not  celebrated  in  the  face  of  the  church,  whatever  else 
it  may  have  been  good  for,  did  not  carry  with  it  the  incident  of 
dower.  And  the  state  of  the  law,  as  now  understood  in  England, 
may  be  summed  up  as  we  find  it  in  Kerr's  Blackstone,  458:  "Any 
contract  made  per  verha  de  praesenti,  or  in  words  of  the  present 
tense,  and  in  the  case  of  cohabitation,  per  verba  de  futuro,  also, 
between  parties  able  to  contract,  was,  before  the  statute  of 
George  II,  so  far  a  valid  marriage,  that  the  parties  might  be 
compelled  in  the  spiritual  courts  to  celebrate  it  in  fade  ecclesiae. 
But  these  verbal  contracts  are  now  of  no  force  to  compel  a  future 
marriage;  their  only  operation  being  to  give  the  party  who  is 
willing  to  perform  his  promise  a  right  of  civil  action  against  the 
one  who  refuses  to  do  BO." 

Finding  ourselves,  then,  compelled  by  no  preponderating  force 
of  authority  to  the  adoption  of  a  doctrine  so  loose  as  that  which 
would  be  necessary  to  sustain  the  marriage  claimed  to  exist  in 
this  case,  we  are  unwilling  to  do  so.  It  seems  to  us  that  grave 
considerations  of  public  policy  forbid  it  j  but  it  would  be  alien 
to  the  customs  and  ideas  of  our  people,  and  would  s^oek  their 
sense  of  propriety  and  decency.  That  it  would  tend  to  weaken 
the  public  estimate  of  the  sanctity  of  the  marriage  relation ;  to 
obscure  the  certainty  of  the  rights  of  inheritance ;  would  he  open- 
ing a  door  to  false  pretenses  of  marriage,  and  to  the  imposition 
upon  estates  of  supposititious  heirs ;  and  would  place  honest,  Qod- 
ordained  matrimony  and  mere  meretricious  cohabitations  too 
nearly  on  a  level  with  each  other. 
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Wfl  are  of  opinion  tbst  tlie  decne  of  the  Distriot  Court  oogbt 
to  be  reveTsed,  and  tlie  original  bill  diimiiwd. 
Judgment  accordingly.* 

*  "^e  an  of  (wlnlon  tbat  a  man  execntoir  UT««meiit  to  manr  doM 
not  become  consummated  by  copalation  onleu  the  partlea  so  Intend. 
It  1b  Indispensable  to  marriage,  whether  nnder  the  st&tnte  or  at  com- 
mon lav,  that  the  parties  consent  to  be  husband  and  wUe  presently, 
and  thoogh  cohabitation  following  an  engagement  la  eTldeace  of  such 
consent,  it  Is  not  concluslTe,  bnt  only  prima  facia  evidence  of  it,  and 
as  such  open  to  nbnttal  by  counter  prooL  1  Bishop  on  Uanisge  and 
Divorce,  sees.  263,  164;  Forbes  r.  Gountsos  of  Strathmore,  Ferg.  113; 
The  Queen  t.  MlUls,  10  CL  ft  Fin.  BS4,  783;  Robertson  t.  The  State, 
42  Ala.  509;  Port  r.  Port,  70  IlL  484.  See,  also,  Cheney  t.  Arnold,  IE 
N.  T.  S46;  Duncan  t.  Duncan.  10  Ohio  St.  ISl,  and  Ur.  Bishop's  criti- 
cisms on  them  in  1  Bishop  on  Marriage  and  Divorce,  sees.  25K-2E8.  In 
the  case  at  bar,  we  think  tlie  evidence  shows  that  the  parties  att«r 
their  engagement  wen  all  along  looking  forward  to  a  formal  ceremony 
to  make  tbem  husband  and  wife,  and  never  agreed  or  consented  to  be- 
GMUs  meh  without  lt"-^}iule^  0.  J.,  In  Pwsk  v.  Peek;  U  B.  L  48U. 
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CHAPTER  n. 

OF  THE  STATUS  OP  HARRUGE.* 
Rl^  of  dM  HMlwad  to  CkMM  &■  Da^dL 

HAJBv.  TTATR. 
10  Bick.  Eq.  (8.  Car.)  163.   1858. 

P«r  Dabgan,  Cliaoeellor.    ,    .    . 

Tlie  qaestioii  U,  whether  the  plaintiS  haa  made  out  a  caae  of 
desertion.  That  the  defendant  left  her  and  removed  to  another 
State,  is  beyond  controTeny,  and  not  denied.  Bat  did  he  leave 
her  in  an  nnjustifiahle  manner  f  Her  own  declarstiona  in  her  bill 
show  that  he  most  earnestly  aolicited  her  for  years,  to  accompany 
him.  Hia  solicitations  amounted  to  importnnity.  At  length,  npoa 
her  persistent,  I  may  well  a&y,  obstinate  refusal,  he  went  alone — 
without  his  wife  and  child.  Certainly  the  husband,  by  our  laws, 
ia  lord  of  his  own  household,  and  sole  arbiter  on  the  question 
OS  to  where  himself  and  family  shall  reside.  But  she  complains 
that  before  the  marriage  he  entered  into  a  solemn  engagement, 
without  which,  the  marriage  would  nerer  have  been  solnnnized 
that  he  would  not  take  her  away  frcna  the  immediate  neif^ibor- 
hood  of  her  mother  without  her  consent  This  promise,  she  says, 
was  also  made  to  her  mother,  without  which,  her  assent  would 
have  been  withheld.  The  defendant,  in  his  answer,  denies  these 
allegations.  But  the  evidence  brings  the  chaises  home  to  him. 
My  opinion  is  that  he  made  the  promises  in  the  manner  chained 
in  the  bilL  But  they  created  a  moral  obligation  only.  It  m^ 
be  conceded  to  be  very  dishonorable  in  him  to  commit  a  breach 
of  the  promises  he  made,  in  order  to  obtain  the  hand  of  his  wife 
in  marriage,  and  the  consent  of  her  friends  to  that  union,  and 
probably  by  those  promises  induced  them  to  waive  a  settlement 
of  her  property.  Such  a  promise  is  a  nullity.  The  contract  of 
matrimony  has  its  well  understood  and  its  well  defined  legal  du- 
ties, relations  and  obligati<m8,  and  it  is  not  competent  for  the 

•  See  Bees.  801-328,  ToL  S,  CrCloffwUa  of  Iaw. 
93 


Digit  zed  by  Google 


94  or  THB  STATUS  OF  UABRIAQBL 

parties  to  interpolate  into  the  marria^  compact  any  eonditim 
in  abridgment  of  the  hnsband  's  lawful  anthority  over  her  person, 
or  his  claim  to  her  obedience.  This  fact,  though  proven,  is  not 
to  be  taken  into  consideration  in  determining  the  question, 
whether  the  plaintiff  is  entitled  to  the  relief  which  she  seeks.  It 
ia  not  a  sufficient  and  distinct  gronud  of  itself  for  alimony,  nor 
is  it  entitled  to  be  thrown  into  Ok  scale  as  a  make-weight,  in  aid 
of  other  grounds  more  legitimately  taken,  but  not  sufficiently 
made  out  by  the  proof. 

Stripped  of  all  extraneous  matters,  the  simple  question  ia,  did 
the  defendant  desert  his  wife,  the  plaintiff!  It  must  be  a  legal 
desertion.  It  is  not  eveiy  withdrawal  of  himself  by  the  husband 
from  the  society  of  the  wife  that  constitutes  desertion  in  legal 
contemplation.  The  conduct  of  the  wife  must  be  blameless.  If 
she  elopes,  or  commits  adultery,  or  violates  or  omits  to  discharge 
any  of  the  important  hymeneal  obligations  which  ahe  has  aa- 
Bumed  upon  herself,  the  husband  may  abandon  her  without  pro- 
viding for  her  support ;  and  this  court  would  sustain  him  in  such 
a  course  of  conduct. 

The  husband  has  the  right,  without  the  consent  of  the  wife,  to 
establish  his  domidl  in  any  part  of  the  world,  and  it  is  the  legal 
duty  of  the  wife  to  follow  his  fortunes,  wheresoever  he  may  go. 
The  defetidant,  in  the  exeri^e  of  his  undoubted  prerogative,  had 
determined  to  make  his  domidl  in  the  Parish  of  Bienville,  in  the 
State  of  Louisiana,  and  wished  his  wife  to  accompany  him.  She, 
preferring  the  society  of  her  mother  and  her  relatives,  refused  to 
go — in  opposition  to  his  wishes,  his  importunate  solicitations,  his 
earnest  entreaties.  Considering  the  relative  duties  and  obliga- 
tions of  husband  and  wife,  as  defined  by  the  law,  who,  under 
these  circumstances,  ia  guilty  of  desertiont    The  wife,  assuredly. 

■What  I  have  said  would  constitute  a  sufficient  ground  for  re- 
fusing the  prayer  of  the  bill  Yet,  there  ia  another  additional  and 
sufficient  gronnd  of  defence  on  the  part  of  the  husband.  Within 
a  very  short  period  after  the  filing  of  the  bill,  he  returned  to  the 
State,  for  the  purpose,  I  must  believe,  of  invitii^  hia  wife  to  his 
new  home,  which  he  had  established  in  the  west.  He  twice  vis- 
ited her  for  this  purpose.  To  these  invitations,  she  gave  a  stem, 
angry,  and  insulting  refusal.  To  the  court,  in  his  answer,  he 
renews  these  overtures,  and  offers  to  receive  his  wife  in  his  new 
home,  and  to  treat  her  with  conjugal  affection  and  tandemcBS. 
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Under  these  circmnstanees  the  eoort  eould  not  give  alimony,  even 
if  he  was  wrong  in  the  beginning.  Though  alimony  has  been 
decreed,  if  the  husband  makes  s  bona  fide  offer  to  take  back  the 
wife  whom  he  has  deserted,  and  to  treat  her  with  conjugal  kind- 
ness and  affection,  and  the  wife  refuses,  on  application  by  the 
husband,  the  court  will,  if  satisfied  of  the  aincerity  of  the  hus- 
band's offers,  rescind  the  decree  for  alimony.     .     .     , 

It  is  ordered  and  decreed,  that  the  circuit  decree  be  reversed, 
and  that  the  bill  be  dismisBed. 


CoaaBon  L«w  Doctrina  of  Uni^  of  HiubMid  and  Wif*  IModifwd 
by  Hodam  Statntofc 

"WELLS  V.  CAYWOOD. 
3  Colo.  487.    1877. 

Appeal  from  the  District  Court  of  Boulder  County. 

Ejectment.  The  plaintiff  below  had  judgment.  The  facta  are 
sufficiently  stated  in  the  opinion. 

Thatcher,  C.  J.  This  was  an  action  of  ejectment  brought  by 
the  appellee  against  the  appellant  in  the  court  below.  On  the 
11th  day  of  August,  1873,  Albert  W.  Benson  being  at  the  time 
the  owner  in  fee  of  the  premises  in  dispute,  made  a  promissory 
note  for  the  sum  of  $250,  payable  to  Catherine  D.  Caywood,  the 
wife  of  William  W.  Caywood,  two  years  after  the  date  thereof. 
On  the  same  date,  to  secure  the  payment  of  this  note,  Mr.  Ben- 
son conveyed  to  William  W,  Caywood,  as  trustee,  the  disputed 
premises,  with  power  to  sell  and  dispose  of  the  same  at  public 
suction  in  the  manner  prescribed  in  said  deed  of  trust,  in  case 
the  grantor  therein  should  make  default  in  the  payment  of  the 
promissory  note,  or  any  part  thereof,  or  the  interest  thereon,  and 
to  make,  execute  and  deliver  to  the  purchaser,  at  such  sale,  a,  good 
and  sufficient  deed  of  conveyance  for  the  premises  sold.  After 
the  maturity  of  the  note,  Mr.  Benson  having  made  default  in  its 
payment,  the  trustee  advertised  and  sold  and  conveyed  the  prem- 
ises to  Mrs.  Caywood,  the  then  holder  of  the  note.    The  de«d  of 
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trust  and  the  note  were  offered  and  read  is  evidence  without 
objection.  To  the  adntisnon  of  the  tnutee'a  deed  from  Mr,  to 
Mrs.  Caywood,  coonsel  for  defendant  in  the  lower  court  objected, 
on  the  Bote  ground  that  it  was  a  deed  ezecnted  by  a  hoaband  to 
his  wife.  This  objection  was  orermled,  the  deed  admitted  in  evi- 
d^ice  and  an  exception  taken.  The  admission  of  the  deed  in 
evidence  is  assigned  for  error. 

This  brings  as  to  the  consideration  of  the  question  of  the  reW 
ti(m  of  hoaband  and  wife  nnder  the  laws  of  this  state,  with  re- 
spect to  the  independent  acquisition,  enjoyment  and  disposition 
of  property.  The  general  tendency  of  legislation  in  this  country 
has  been  to  make  husband  and  wife  equal  in  all  respeeti  in  the 
eye  of  the  law,  to  secure  to  each,  antrammeled  by  the  other,  the 
full  and  free  enjoyment  of  his  or  her  proprietary  rights,  and 
to  confer  ujKin  each  the  absolute  dominion  over  the  proper^ 
owned  by  them  respectively.  The  legislation  of  our  own  State 
ni>on  this  subject,  although  yet  somewhat  crude  and  imperfect, 
has  doubtless  been  animated  by  a  growing  sense  of  the  unjustly 
subordinate  position  assigned  to  married  wcnnen  by  the  common 
law,  whose  asperities  are  gradually  softening  and  yielding  to  the 
demands  of  this  enlightened  and  progressive  age.  The  benignant 
principles  of  the  civil  law  are  being  slowly  but  surely  grafted 
into  our  system  of  jurisprudence.  "In  the  civil  law,"  says  Sir 
'William  Blaekstone  (1  BUckstone's  Ccan.  [Coolc^]  444),  "hus- 
band and  wife  are  considered  as  two  distinct  persons,  and  may 
have  separate  estates,  contracts,  debts  and  injuries,  and,  there* 
fore,  in  our  ecdeeiastieal  courts,  a  woman  may  sue  and  be  sued 
without  her  husband." 

The  courts,  whichhave  ever  been  conservative,  and  which  have 
always  been  inclined  to  check,  with  an  unsparing  hand,  any  at- 
tempted departure  from  the  principles  of  the  body  of  our  law, 
which  were  borrowed  from  England,  in  the  states  which  were  the 
first  to  pass  enactments  for  the  enlargement  of  the  rights  of  mar- 
ried women,  regarding  such  enactments  as  a  violent  innoratioQ 
upon  the  common  law,  construed  them  in  a  spirit  so  narrow  and 
illiberal  as  to  almost  entirely  defeat  the  intention  of  the  law- 
makers ;  but  generally  with  a  promptness  that  left  little  room  for 
doubt,  a  succeeding  Legislature  would  reassert,  in  a  more  un- 
equivocal form,  the  same  principles,  which  the  courts  had  before 
almost  expounded  out  of  existence.    To  understand  the  marked 
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changes  which  our  own  legtslatioD  haa  wrought  in  this  respect, 
it  ia  necessary  that  we  should  consider  some  of  the  disabling  inci- 
dtmia  and  btirdens  attendant  upon  coverture  at  common  law. 
At  common  law  the  husband  and  wife  are  one  perion,  and  as 
to  every  contract,  there  must  be  two  parties,  it  followed  that  they 
could  enter  into  no  contract  with  each  other.  "The  very  being 
or  legal  existence  of  the  woman  is  suspended  during  the  mar- 
riage, or  at  least  it  incorporated  and  consolidated  into  that  of  the 
husband,  under  whose  wing,  protection  and  cover,  she  performs 
every  thing."  "Upon  the  principle  of  an  union  of  person  in 
husband  and  wife  depend  almost  aU  the  legai  rights,  duties  and 
disabilities  that  either  of  them  acquire  by  marriage."  1  Cooley's 
Blackstone,  442. 

All  the  personal  estate,  as  money,  goods,  cattle,  household  fur- 
nitnre,  etc.,  that  were  the  property  and  in  possession  of  the  wife 
at  the  time  of  the  marriage,  are  actually  vested  in  the  husband, 
ao  that  of  these  he  might  make  any  disposition  in  hia  life-time, 
without  her  consent,  or  might  by  will  devise  them,  and  they 
would,  without  any  such  disposition,  go  to  the  executors  or  ad- 
ministrators of  the  husband  and  not  to  the  wife,  though  she  sur- 
vive him.  Debts  due  to  the  wife  are  so  far  vested  in  the  husband 
that  he  may,  by  suit,  reduce  them  to  possession.  (2  Bacon's 
Abridgment,  21.)  The  rents  and  profits  of  her  land  during  cov- 
erture belonged  to  the  husband. 

The  law  wrested  from  the  wife  both  her  personal  estate  and 
the  profits  of  her  realty,  however  much  it  might  be  against  her 
will,  and  made  them  liable  for  his  debts. 

An  improvident  husband  had  it  in  his  power  to  impoverish 
the  wife  by  dissipating  her  personal  estate,  and  the  profits  of  her 
realty  over  which  she,  under  the  law,  by  reason  of  the  coverture, 
had  no  control. 

The  wife  in  Colorado  is  the  wife  under  our  statutes,  and  not 
the  wife  at  c(nnmon  law,  and  by  our  statutes  most  her  rights 
be  determined,  the  common  law  affecting  her  rights,  as  we  shall 
presently  see,  having  been  swept  away. 

By  our  laws  it  was  decided  that  the  property,  real  and  pei^ 
Bonal,  which  any  woman  may  own  at  the  time  of  her  marriage, 
and  the  rents,  issues,  profits  and  proceeds  thereof,  and  any  real, 
personal  or  mixed  property  that  shall  come  to  her  by  descent, 
devise  or  bequest,  or  by  the  gift  of  any  person  except  her  hus- 
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band,  shall  remain  her  sole  and  separate  property,  notwithstand- 
ing her  marriage,  and  not  be  aabject  to  the  disposal  of  her  hus- 
band or  liable  for  his  debts.    R.  S.  1868,  p.  454. 

The  Le^lature,  however,  being  reluctant  to  allow  a  married 
woman  the  absolute  dominion  over  her  own  real  property,  further 
provided  that  she  could  only  convey  her  estate  in  lauds  by  unit- 
ing with  her  husband  in  any  conveyance  thereof,  and  acknowl- 
edging the  same  separate  and  apart  from  her  husband.  R.  S. 
1868,  p,  111,  §  17. 

It  was  not  to  be  expected  that  our  laws  would  long  be  permit- 
ted to  remain  in  this  anomalous  and  ineongmouB  condition,  de- 
claring in  one  section  that  the  wife's  real  property  should  remain 
her  separate  estate,  sot  subject  to  disposal  by  her  husband,  and  in 
another  that  she  could  not  convey  it  without  the  consent  of  her 
husband,  which  is  necessarily  implied  by  his  uniting  in  a  deed 
with  her. 

By  "an  act  concerning  married  women,"  approved  Pebruaxy 
12,  1874,  it  is  provided  in  section  1,  that  any  woman,  while  mar- 
ried, may  bargain,  sell  and  convey  real  and  personal  property, 
and  enter  into  any  contract  in  reference  to  the  same,  as  if  she 
were  sole.  Section  2  provides  that  she  may  sue  and  be  sued,  in 
all  matters  the  same  as  if  she  were  sole.  Section  3  provides  that 
she  may  contract  debts  in  her  own  name,  and  upon  her  own 
credit,  and  may  execute  promissory  notes,  bonds  and  bills  of  ex- 
change, and  other  instruments  in  writing,  and  may  enter  into 
any  contract  the  same  as  if  she  were  sole.  Section  4  repeals  sec- 
tion 17  of  chapter  17  of  the  Revised  Statutes,  which  required 
the  husband  to  unite  with  the  wife  in  conveying  her  separate 
estate.  This  is,  essentially,  an  enabling  statute,  and  as  such 
must  be  liberally  construed  to  effectuate  the  purpose  of  its  enact- 
ment. It  confers,  in  terms,  enlai^d  rights  and  powers  upon 
married  women.  In  contemplation  of  this  statute,  whatever  may 
be  the  actual  fact,  a  femme  covert  is  no  longer  sub  potestate  viri 
in  respect  to  the  acquisition,  enjoyment  and  disposition  of  real 
and  personal  property.  This  statute  asserts  her  individuality, 
and  emancipates  her,  in  the  respects  within  its  purview,  from  the 
condition  of  thraldom  in  which  she  was  placed  by  the  common 
law.  The  legal  theoretical  unity  of  husband  and  wife  is  severed 
BO  far  as  is  necessary  to  carry  out  the  declared  will  of  the  law- 
making  power,    "With  her  own  property  she,  as  any  other  indi- 
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vidnal  who  is  sui  juris,  can  do  what  she  will,  without  reference 
to  any  restraints  or  disabilities  of  coverture.  "WTiatever  inci- 
dents, privileges  and  profits  attach  to  the  dominion  of  property, 
when  exercised  by  others,  attach  to  it  in  her  hands.  Before  this 
statute  her  right  to  convey  was  not  untrammeled,  but  now  it  is 
absolute  without  any  qualification  or  limitation  as  to  who  shall 
be  the  grantee.  Husband  and  wife  are  made  strangers  to  each 
other's  estates.  There  are  no  words  in  the  act  that  prohibit  her 
from  making  a  conveyance  directly  to  her  husband,  and  it  is  not 
within  the  province  of  the  court  to  supply  them. 

When  a  right  is  conferred  on  an  individaal,  the  court  cannot 
without  transcending  its  legitimate  functions,  hamper  its  exercise 
by  imposing  limitations  and  restrictions  not  found  in  the  act  con- 
ferring it.  Were  we  to  construe  this  enabling  statute  so  as  to  de- 
prive the  wife  of  the  right  to  elect  to  whom  she  will  convey  her 
property,  we  would,  it  is  believed,  thwart  the  legislative  will 
whose  wisdom  we,  as  a  court,  are  not  permitted  to  question.  The 
disability  of  kusband  and  toife  to  contract  loith  and  convey  to 
each  other  was,  at  common  law,  correlated  and  founded  mainly 
upon  the  same  principle,  viz.:  the  unity  of  baron  and  femme.  The 
removal  in  respect  to  the  wife,  of  a  disab^ity  that  is  mutual  and 
springing  from  the  stwne  source,  removes  it  also  as  to  the  hus- 
iand. 

The  reason,  which  is  the  spirit  and  soul  of  the  law,  cannot 
apply  to  the  husband  as  it  no  longer  applies  to  the  wife.  If  she 
may  convey  to  the  husband,  the  husband  may  convey  to  the  wife. 
Allen  V.  Hooper,  50  Me.  371 ;  Stone  v.  Gazzen,  46  Ala.  269 ;  Bur- 
den© v.  Ampeise,  14  Mich.  91 ;  Patten  v.  Patten,  75  111.  443. 

Perhaps  the  right  of  the  husband  when  acting  in  a  represen- 
tative capacity  in  autre  droit  to  make  a  deed  to  his  wife  might 
be  supported  at  common  law.  Co.  Litt.  112  a,  187  b;  Com.  Di- 
gest, Baron  and  Femme,  D.  1.  This  doctrine,  however,  is  re- 
pudiated in  New  York  (Leitch  v.  Wells,  48  Barb,  654),  but  sanc- 
tioned in  Pennqylvauia.    Dundas '  Appeal,  64  Pa.  332. 

We,  however,  reat  our  decision,  not  upon  this  mooted  doctrine, 
but  broadly  upon  the  statute,  under  which  a  husband,  when 
acting  not  in  a  representative  capacity,  but  in  his  own  right,  has, 
as  we  have  seen,  the  right  to  convey  directly  to  the  wife. 

But  it  may  be  ni^ed  that  if  not  by  reason  of  the  disability  of 
coverture,  them  by  reason  of  the  peculiarly  intimate  relation  of 
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hnsband  and  wife,  and  the  oonaeqaent  opportnnit;  to  commit 
and  conceal  &aud,  the  same  principle  that  prohibita  a  tniiit«e 
from  ezecating  a  tnut  in  favor  of  himself,  also  prohibits  him 
from  executing:  it  in  favor  of  his  wife.  This  position  is  not  with- 
out force.  Dundas'  Appeal,  64  Fa.  332,  It  most,  however,  be 
borne  in  mind,  that  it  is  onljr  in  the  sbeence  of  an  express  or  a 
clearly  implied  agreement  that  the  law,  soBpidoas  of  fraad  and 
collusion  where  a  fiduciary  relation  eziBts,  will  not  permit  a  trus- 
tee to  become  either  directly  or  indirectly  a  purchaser  at  his  own 
sale ;  but  where  the  right  to  pnrchase  is  conferred  in  clear  terms 
by  the  iustrnment  appointing  him,  or  where,  as  in  the  case  before 
-aa,  the  wife  as  the  holder  of  the  note  is  in  nnmistakable  language 
authorized  to  buy  at  the  trustees'  sale,  the  law  interposes  no 
impediment  to  the  validity  of  a  sale  so  made.  Peny  on  Trusty 
602,  V;  Dundaa*  Appeal,  case  cited  supra,  is  precisely  in  point. 

The  evidence  of  Eugene  Wilder,  one  of  the  proprietors  and 
publishers  of  the  Boulder  County  News  (which  was  received 
without  objection)  sufBciently  proves  the  due  publication  of  the 
trustees'  notice  of  sole,  if  the  proof  of  that  fact  was  necessary 
to  entitle  the  plaintiff  to  offer  his  deed  in  evidence. 

In  our  view,  in  order  to  entitle  a  purchaser  at  a  trustees*  sale 
to  maintain  ejectment,  it  does  not  devolve  upon  him  to  show  that 
his  grantor  (the  trustee)  had  complied  wiUt  the  conditions  pre- 
scribed in  the  deed  of  trust.  B«eee  t.  Allen,  5  Qilm,  241;  Ora- 
ham  T.  Anderson,  42  HI  515;  Taylor  v.  Eing,  6  Monf.  (Ya.) 
358 ;  Harris  v.  Harris,  id.  367. 

In  Dawson  v.  Haydeu,  67  Bl.  52,  it  was  held,  if  a  trustee  under 
a  power  in  a  deed  of  trust  makes  a  conveyance  of  the  premises 
without  complying  with  the  provision  in  the  deed  of  trust  requir- 
ing publication  of  sale  for  a  specified  period,  the  estate  will  never- 
theless pass  to  the  purchaser,  and  the  deed  to  him  cannot  be  im- 
peached on  that  ground  by  a  defendant  in  ejectment  It  is  a 
proper  subject  of  inquiry  in  a  court  of  equity.  A  legal,  though  a 
defeasible,  title  was  by  the  trust  deed  vested  in  Mr.  Caywood. 
Perry  on  Trusts,  §  602,  and  cases  cited. 

By  the  deed  executed  by  Mr.  Caywood  to  his  wife,  although 
inortificially  drawn,  the  legal  tiUe  passed  to  the  purchaser  and 
became  alraolute  iif  a  court  of  law.  That  it  ahonld  so  pass  was 
the  evident  intent  of  the  grantor  therein. 

The  deed  purports  on  its  face  to  have  been  made  for  the  scde 
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porpoae  of  ezeatiiig  the  tnist.    To  give  it  ai^  other  constnictioti 
iroald  be  to  defeat  the  manifest  pnrpoee  of  its  esecution. 

Aa  when  the  plaintiff  rested  she  had  shown  by  her  deeds  that 
the  legal  title  to  the  premises  in  dispute  was  in  her,  the  motion 
for  a  nonaait  was  properly  denied. 


RWrt  to  Sedatr  at  Spou«.    WU*  Mar  Mdataln  Suit  tat  DuMfM  for 
AUnutida  of  HnabuMTa  AffwUona. 

WARREN  V.  WARREN. 

89  MicK.  123.    1891. 

Error  to  Van  Buren.  (Back,  J.)  Sabmitted  on  briefs  June 
19,  1891.    Decided  December  21,  1891. 

Case.  Plaintiff  bnngs  error.  Reversed.  The  facts  are  stated 
in  the  opinion. 

MoBSE,  J.  The  plaintiff  brings  suit,  alleging  that  the  de- 
fendants have  wrongfully  combined  together  and  alienated  the 
affections  of  her  husband,  Qeorge  L.  Warren,  from  her,  and 
caused  him  to  desert  and  abandon  her,  and  she  claims  damages 
therefor.  The  Court  below  held  that  a  married  woman  in  this 
State  cannot  maintain  an  action  of  this  kind.  The  correctness 
of  this  holding  is  Uie  only  question  to  be  determined. 

In  Mitchell  v.  Mitchell,  49  Mich.  68,  by  an  equal  division  of 
this  Court,  the  judgment  of  the  Court  below  against  the  wife 
was  affirmed.  In  that  case  it  appears  that  the  husband  was  a 
minor  when  married.  No  opinions  were  filed  in  the  case,  and  we 
are  therefore  not  informed  aa  to  the  reasons  for  such  affirmance. 
I  shall  not  consider  the  case  as  an  adjudication  of  the  important 
question  here  presented,  but  shall  examine  it  aa  if  it  were  a  new 
question  before  this  Court.  It  seems  from  the  brief  of  counsel 
in  Mitchell  v.  Mitchell,  supra,  that  the  question  of  the  minority 
of  the  husband,  and  the  right  of  his  father,  who  was  the  defend- 
ant, to  his  services  and  society,  was  made  a  prominent  point  in 
the  defense  of  the  suit,  and  this  may  have  been  the  controlling 
reason  of  the  decision.  No  such  question  is  in  this  case.  The 
right  of  a  wife  to  recover  damages  for  the  alienation  of  her  hna- 
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band's  affections,  and  tlie  conseqaent  lose  of  his  society,  assist- 
ance, and  support,  nnder  the  laws  of  this  State,  is  the  naked  issue 
involved  here.  I  have  no  hesitation  in  holding  that  she  has  such 
right.  I  do  not  think  it  material  whether  or  not  she  had  this  ri^t 
under  the  common  law.  In  the  adjudicated  cases  there  is  a  differ- 
ence of  opinion  as  to  her  common-law  right,  some  of  the  courts 
holding  that  "as  the  wife  had  no  right  of  property  in  any  dam- 
ages recoverfld  on  her  account,  for  any  cause,  neither  could  she 
have  any  right  of  action  to  recover  them."    Duffies  v,  Duffies, 

76  Wis.  45  N.  W.  Bep.  523;  "Westlake  v.  Westlake,  34  Ohio  St. 
621 ;  Doe  V.  Boe,  82  Me.  503,  20  Atl.  Rep.  83 ;  Logan  v.  Logan, 

77  Ind.  558;  Mehroff  v.  Mehroff,  26  Fed.  Rep.  13. 

In  New  York  it  is  held  that  it  was  considered  at  the  common 
law  that  the  damages  for  personal  injuries  belonged  to  her,  as 
the  husband  could  not  sue  without  joining  his  wife.  If  the  dam- 
ages were  recovered  before  the  death  of  the  husband,  the  money 
so  collected  became  his  property;  but,  if  he  died  before  the  suit 
was  determined,  the  right  of  action  survived  to  the  wife,  and  the 
damages  recovered  belonged  to  her.  From  this  it  is  deduced  that 
the  right  of  action  belonged  to  her.  Bennett  v.  Bennett,  116  N. 
T.  584,  23  N.  E.  Rep.  17. 

Under  the  statutes  of  this  State  relative  to  the  rights  of  mar- 
ried women,  and  the  decisions  of  our  own  courts  in  relation 
thereto,  the  right  of  the  wife  to  bring  this  action,  as  well  aU  other 
suits  to  redress  her  personal  wrongs,  seems  to  me  to  be  perfectly 
clear.    The  statutes  provide : 

"That  the  real  and  personal  estate  of  every  female,  acquired 
before  marriage,  and  all  property,  real  and  personal,  to  which 
she  may  afterwards  become  entitled  by  gift,  grant,  inheritance, 
devise,  or  in  any  other  manner,  shall  be  and  remain  the  estate 
and  property  of  such  female,  and  shall  not  be  liable  for  the  debts, 
obligations,  and  engagements  of  her  husband,  and  may  be  con- 
tracted, sold,  transferred,  mortgaged,  conveyed,  devised,  or  be- 
queathed by  her,  in  the  same  manner  and  with  the  like  effect  as 
if  she  were  unmarried."    How,  Stat.  §6295. 

"Actions  m^y  be  brought  by  and  against  a  married  woman 
in  relation  to  her  sole  property,  in  the  same  manner  as  if  she  were 
unmarried ;  and  in  cases  where  the  property  of  the  hosband  can- 
not be  sold,  mortgaged,  or  otherwise  inenmbered  without  the 
consent  of  his  wife,  to  be  given  in  the  manner  preaeribed  by  law. 
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or  when  his  property  is  exempted  by  law  from  sale  on  execation 
or  other  final  process  issned  from  any  court  against  him,  his  wife 
may  bring  an  action  in  her  own  name,  with  the  like  effect  as  in 
cases  of  actions  in  relation  to  her  sole  property  as  aforesaid.'* 
How.  Stat.  §  6297. 

Under  these  statutes  it  has  been  held  that  a  wife  is  entitled 
to  and  may  sue  for  and  recover  in  her  own  name  damages  for 
her  personal  injuries  and  suffering  from  assault  and  battery, 
Berger  v.  Jacobs,  21  Mich.  215 ;  Hyatt  v.  Adams,  16  Id.  180, 198 ; 
and  for  injuries  to  her  person  through  the  n^ligenee  of  another, 
Mich.  Cent  B.  E.  Co.  v.  Coleman,  28  Mich.  440;  also  for  slander, 
Leonard  t.  Pope,  27  Mich.  145.  If  the  damages  in  such  cases 
are  her  individual  property,  as  expressly  held  in  Berger  v. 
Jacobs,  I  cannot  see  why,  in  reason  and  on  principle,  the  damages 
arising  from  the  loss  of  the  society  and  support  of  her  husband 
are  not  also  her  individual  property.  Surely  the  support  and 
maintenance  which  she  is  entitled  to  from  her  husband,  and  which 
ehe  loses  by  his  abandonment,  is  capable  of  ready  and  accurate 
measurement  in  dollars  and  cents,  and  can  be  said  to  be  a  prop- 
erty right,  which  she  has  lost  by  the  wrongful  interference  of 
the  defendants.  The  lose  of  the  society  of  the  husband,  and  her 
mental  anguish  and  suffering,  are  not  so  easily  ascertained  when 
compensation  is  sought,  and  to  be  gauged  by  a  money  standard ; 
but  damages  for  such  anguish  and  suffering  are  given,  as  best 
the  jury  can,  and  are  permissible  in  most  actions  of  tort. 

Under  the  civil  damage  law,  which  gives  a  right  of  action 
to  the  wife  who  has  been  injured  "in  person,  property,  means  of 
support,  or  otherwise"  by  any  intoxicated  person,  it  has  been 
held  in  tMs  State  that  she  might  recover  damages  for  being 
excluded  from  society  by  reason  of  her  husband's  intoxication, 
and  for  her  mental  suffering  on  account  of  such  drunkenness. 
Friend  v.  Donfai,  37  Mich.  25. 

There  has  never  been  any  reason  ui^ed  against  the  right  of 
the  husband  to  sue  for  the  loss  of  the  consortium  of  his  wife. 
And  if,  as  shown,  the  wife  is  now,  under  either  the  liberal  letter 
or  spirit  of  our  marriage  laws,  entitled,  as  of  her  own  property, 
to  the  damages  arising  from  her  personal  injuries — ^the  injuries 
to  her  body  or  mind — ^there  can  be  no  good  reason  why  she  can- 
not sue  for  and  recover  damages  for  the  loss  of  the  consortium 
of  her  husband  that  does  not  equally  and  as  well  apply  to  the 
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suit  of  the  hosband  on  account  of  tlie  loss  of  ber  society.  The 
wife  iiB  entitled  to  the  aoeiety,  protection,  and  sapport  of  her 
hosband  as  certainly,  under  the  law,  and  by  moral  right,  as  he 
ia  to  her  society  and  services  in  his  household. 

"These  reciprocal  rights  may  be  regarded  as  the  property 
of  the  respective  parties  in  the  broad  sense  of  the  word  'prop- 
erty,' which  includes  things  not  tangible  or  visible,  and  applies 
to  whatever  ia  excloaively  one's  own."  Smith,  P.  J.,  in  Jaynes 
v.  Jaynes,  39  Htm,  40. 

Thia  is  given  to  her  by  the  marriage  relaUcok;  it  is  her  prop- 
erty. Aa  is  well  aaid  in  Foot  v.  Card,  58  Conn.  1,  18  AtL  Rep. 
1027: 

"The  right  of  the  husband  to  the  affections  and  aociety  of  the 
wife  has  ever  been  regarded  as  8  valuable  property  right,  and 
he  has  always  been  permitted  to  sue  for  theloas  of  it.  Up(ni 
principle,  this  right  is  as  valuable  to  her  as  is  that  of  the  hna- 
bsnd  to  him." 

And  in  Seaver  v.  Adams  N.  H.,  19  Atl.  Sep.  776,  it  is  said: 

"As  in  natural  justice  no  reason  exists  why  the  right  of  the 
wife  to  maintain  an  action  against  the  seductress  of  her  husband 
should  not  be  co-existive  with  his  right  of  action  against  her 
seducer,  nothing  but  imperative  necessity  should  justify  a  de- 
cision  that  she  could  not  mftintrfliT'  anch  an  action." 

In  further  support  of  her  right  to  maintain  suit,  see  "West- 
lake  V.  Westlake,  31  Ohio  St.  633 ;  Bennett  v.  Bennett,  116  N.  T. 
584;  Jaynes  t.  Jaynes,  39  Hun,  40;  "Warner  v.  Miller,  17  Abb. 
N.  C.  221 ;  Churchill  v.  Levris,  Id,  226 ;  Mehrhoff  v.  Merhoff,  26 
Fed.  Rep.  13;  Bigelow,  Torts,  3d  ed.,  153;  Haynea  v.  Nowlin, 
Ind.,  29  N.  E.  Rep.  389;  Baker  v.  Baker,  16  Abb.  N.  C.  293; 
Breiman  v.  Paasch,  7  Id,  249 ;  Bassett  v.  Bsssett,  2C  HL  App.  543 ; 
i'oot  V.  Card,  58  Conn.  1;  Seaver  v.  Adams,  19  Atl.  Rep,  776, 
The  cases  holding  the  contrary  doctrine  are :  Doe  v.  Roe,  82  Me. 
503 ;  Logan  v.  Logan,  77  Ind.  558,  since  overruled  by  Haynes  v. 
Nowlin,  swprj;  Duffies  t.  Duffies,  76  Wis.  374. 

The  last  case  is  prineipaUy  relied  upon  in  defendant's  brief. 
With  all  due  respect  to  that  court  and  the  learned  judge  who 
wrote  the  opinion,  I  cannot  recognize  the  the  reason  in  support 
of  the  decision  as  sound.  The  argument,  in  substance,  is  that  the 
wife  is  purer  and  better  than  the  hosband,  and  governed  more  by 
principle,  and  she  seldom  violates  the  marriage  obligations ;  that 
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she  Ib  more  domestic,  and  is  supposed  to  have  the  personal  care 
of  the  household;  that  her  duties  require  her  to  be  more  con- 
stantly at  home,  where  the  husband  may  nearly  always  expect  to 
find  her  and  enjoy  her  society,  whUe  the  husband  is  obliged  by 
his  bosineffi  to  be  frequently  away  from  home,  which  deprives 
his  wife  of  his  society ;  that  he  is  exposed  to  the  temptations  of 
the  world,  to  which  he  easily  suecumbs,  withdrawing  him  away 
from  her,  which  condition  of  things  the  wife  had  reason  to 
expect  when  she  married  him ;  and  that  for  these  reasons  it  can- 
not be  said  that  the  "wife's  right  to  the  society  of  her  husband 
is  the  same  inland,  d^ree,  and  value  as  his  right  to  her  society." 
It  is  also  said  by  the  learned  judge  that,  if  permitted,  "the  right 
of  action  in  the  wife  would  be  the  most  fruitful  source  of  litiga- 
tion of  any  that  can  be  thought  of,"  and  that  the  justice  and 
advantages  of  such  ,an  action  are  at  least  donbtfuL 

It  seems  to  me  that  the  necessary  absence  from  the  home  of 
one  more  than  the  other  can  make  no  difference  in  their  respective 
rights.  Althou^  the  wife  may  never  go  outside  the  threshold  of 
the  home,  the  husband  cannot  enjoy  her  society  unless  he  is  also 
in  the  house ;  nor  can  she  enjoy  his  society  while  he  is  away  fnnn 
her.  Nor  is  the  fact  that  she  is  purer  and  more  domestic  than 
her  husband,  and  less  likely  to  abandon  the  home  than  he  is,  any 
reason  why  she  should  be  denied  the  same  redress  that  he  has  in 
such  cases.  Because  the  history  of  the  race,  and  our  knowledge 
of  human  nature,  tells  ns  that  the  wife  is  less  easily  led  astray, 
and  her  affections  alienated,  than  her  husband,  is  no  reason  why 
she  should  be  denied  the  remedy  which  for  the  same  wrong  is 
freely  given  him.  And  if,  as  suf^tested  by  the  learned  JU4^ 
such  actions  would  be  numberless  if  permitted  to  the  wife,  it 
would  bUU  famish  no  adequate  ground  for  denying  to  a  deserv- 
log  woman,  foully  wronged  in  her  dearest  rights,  the  redress 
that  the  law  gives  without  question  to  her  husband  under  like 
circumstances. 

It  is  an  old  maxim,  and  a  good  one,  that  the  law  will  never 
"suffer  an  injury  and  a  damage  without  redress."  Will  the 
law  aid  the  husband,  and  not  help  the  wife  in  a  like  caseT  Not 
under  the  present  enlightened  views  of  the  marriage  relation  and 
its  reciprocal  rights  and  duties.  The  reasoning  that  deprives  the 
wife  of  redress  when  her  husband  is  taken  away  from  her  by  the 
blandishments  and  unlawful  influence  of  others  is  a  r^c  of  the 
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barbarity  of  tbe  common  law,  which,  in  effect,  made  the  wife 
the  mere  Bciraat  of  her  husband,  and  deprived  her  of  all  right 
to  redress  her  personal  wrongB  except  hy  his  wilL 

The  judgment  of  the  court  below  is  revened,  and  a  now  trial 
granted,  with  costs. 

The  otiier  Justices  cononrred. 


Hwbuid  and  Wif*  m  WitneuM  for  or  tfiiaM  ExA  OAm. 

COMMONWEALTH  v.  SAPP. 

90  Ey.  5B0.    1890. 

Chief  Justice  Hoi/r.  Upon  the  trial  of  William  Sapp  upon  the 
charge  of  attempting  to  poison  his  wife,  the  state  offered  her  as  a 
witness  against  him,  avowing  by  its  attorney  that  it  would  prove 
by  her  she  had  seen  the  accused  sprinkle  a  substance  upon  a  piece 
of  watermelon  intended  for  her,  and  that  the  portion  of  it  pro- 
duced at  the  examining  trial  and  then  shown  to  contain  arsenic, 
was  a  part  of  the  piece  prepared  for  her,  and  was,  when  so  pro- 
duced, in  the  same  condition  as  when  she  got  it  from  him.  It  is 
claimed  the  attempt  was  made  in  August,  1888.  Afterward,  and 
before  his  trial,  they  were  absolutely  divorced.  The  eoort  re- 
fused to  permit  her  to  testify,  holding  that  she  could  not  be  a 
witness  for  any  purpose;  and  whether  this  is  so  is  the  main 
question  now  presented. 

It  is  a  general  rule  of  the  common  law,  based  upon  public 
policy  and  because  of  identity  of  interest,  that  neither  a  husband 
nor  wife  can  testify  for  or  against  the  other ;  and  some  authori- 
ties hold  that  where  this  relation  has  once  existed,  the  one  is 
inadmissible  for  or  against  the  other,  even  after  the  relation  has 
ceased,  as  to  any  and  all  matters  that  occurred  during  it^  exis- 
tence. They  follow  Lord  Alvanley,  who  said,  in  the  early  case  of 
Monroe  v.  Twisleton,  Peake's  Ad.  Cas.,  219,  that  the  divorced 
wife  is  a  competent  witness  to  prove  any  fact  arising  after  the 
divorce,  but  not  to  prove  anything  which  happened  during  cover- 
ture. Thus  Mr.  Wharton  says:  "If  a  woman  be  divorced  a 
vinculo  matrimonii,  she  cannot  prove  a  contract,  or  anything 


Digit  zed  by  Google 


OOUHONVSALTH  t.  BAPP.  107 

else  wliich  Iiappened  during  coTertnre.  Aay  fact  arising  after 
the  divorce  she  may  prove. ' '   1  "Wiarton  'b  Crim.  Law,  sec.  744. 

It  is,  perhaps,  questionable  whether  acme  of  the  writers  to  this 
effect  do  not  mean  that  the  divorced  wife  cannot  testify  as  to  any 
matter  occurring  daring  coverture,  if  her  knowledge  as  to  it  arose 
by  reason  of  the  marital  relation.  It  was  held  in  The  State  v. 
Phelps,  2  Tyler's  Keports,  374,  that  a  woman,  althoogh  divorced 
absolutely,  is  not  a  competent  witness  upon  an  indictment  against 
her  former  husband  for  a  crime  committed  during  the  coverture, 
but  the  court  so  announced  without  any  argument  in  the  opinion 
of  the  question.  Cases  may,  however,  be  found  where  courts  of 
high  authority  have  held  that  a  widow  may  testify  against  the 
administrator  of  her  husband  as  to  any  facts  which  she  did  not 
learn  from  the  latter,  or  which  did  not  come  to  her  knowledge 
by  reasoD  of  the  marital  relation,  although  relating  to  the  trans- 
actions of  her  husband.  1  Qreenle&f  on  Evidence,  sec  338;  Bab- 
cock  V.  Booth,  2  Hill,  181. 

In  the  case  last  cited  the  court  said:  "The  policy  of  the  law 
only  excludes  her  when  her  answer  will  be  a  violation  of  the 
confidence  which  existed  between  the  husband  and  wife  while 
the  marriage  relation  continued;"  and  in  Batcliffe  v.  Wales,  1 
HiU,  63,  which  was  an  action  for  crim.  con.  with  the  plaintiff's 
wife,  it  was  held  that  while  a  divorced  wife  is  generally  incom- 
petent to  testify  against  the  basband  as  to  facts  occurring  during 
the  marriage,  yet  she  was  competent  to  prove  the  chai^  for  him, 
although  the  act  occurred  during  the  existence  of  the  marriage. 
We  fail  to  see  any  reason  for  a  distinction,  whether  she  be  called 
as  a  witness  for  or  against  him. 

It  was  held  by  this  court,  in  St»nns,  eta.  V.  Storms,  etc.,  3 
Bush,  77,  that  the  testimony  of  a  husband,  after  the  wife  haa 
been  divorced  from  him,  is  competent  against  her,  if  it  divulges 
no  communication  between  them  during  the  coverture.  In 
English's  Adm'r  v.  Cropper,  8  Bosh.  292,  the  testimony  of  the 
widow  of  the  intestate  was  offered  by  his  administrator  to  prove 
facts  which  came  to  her  knowledge  during  the  eovertnre,  but  not 
by  reason  of  her  confid^itial  relation  as  wife. 

It  was  urged  that  our  then  existing  law  (1871)  provided  that 
husband  and  wife  should  not  testify  for  or  against  each  other, 
and  that,  construing  it  by  the  reasons  of  public  policy,  which, 
before  its  adoption,  disqualified  them  from  so  testifying,  it  should 
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be  held  to  exclude  th^n  after  the  diBBolation  of  tlie  marriage 
by  divorce  or  the  death  of  one  of  them;  but  this  court  said: 
"Neither  the  literal  import  of  the  language  of  the  Code  cited 
nor  any  principle  of  policy  or  propriety  will  exclude  a  snrriTing 
wife  or  hoBband  from  testifying  to  faeta  known  by  the  witness 
from  other  means  of  information  than  sach  as  resolt  frcon  the 
marriage  relation,  where,  as  in  this  case,  the  witness  is  not  other- 
wise incompetent,  altlioagh  the  testimony  may  relate  to  transac- 
tions of  the  deceased  husband  and  wife." 

Oar  statute,  adopted  in  1872,  and  which,  in  substance,  so  far 
as  it  bears  upon  the  question  we  are  now  considering,  is  again 
found  in  sec.  606  of  the  Civil  Code,  appears  to  be  declaratory 
of  these  decisions  of  this  court.  It  s^s:  "Neither  husband  near 
wife  shaU  be  competent  for  or  against  each  other,  or  concerning 
any  communication  made  by  one  to  the  other  during  marriage, 
whether  called  while  that  relation  subsisted  or  afterwards,  pro- 
vided, however,  that  in  actions  where  the  wife,  were  she  /erne 
s(de,  would  be  plaintiff  or  defendant,  the  wife  may  testify  or  her 
husband  may  testify,  but  both  shall  not  be  permitted  to  testify." 
General  Statutes,  edition  1883,  page  414. 

This  provision  was  considered  in  the  case  of  Elswich  t.  The 
Cconmonwealth,  13  Bush.  155,  where  the  husband  was  indicted 
for  a  felony,  but  not  one  against  the  wife,  who  had  been  divorced 
before  the  trial;  and  it  was  decided  that  inasmuch  aa  she  had 
been  divorced,  she  was  a  ctnnpetent  witness  for  him  to  prove 
facts  which  came  to  her  knowledge  while  the  marriage  relation 
existed,  but  not  confidentially  or  by  means  of  her  situation  as 
wife.  Unquestionably,  information  obtained  by  the  husband  or 
wife  during  the  marital  relation  by  reason  of  its  existence  should 
not  be  disclosed,  even  after  the  relation  has  been  dissolved. 
Whether  this  rule  may  be  relaxed  so  as  to  permit  the  wife  to 
testify  against  the  husband  by  his  consent  has  been,  to  some 
extent,  a  mooted  point,  but  in  this  country  it  has  generally  been 
denied.  Its  importance  to  the  interests  of  society,  protecting, 
as  it  does,  the  i>eace  and  harmony  so  vital  to  the  most  intimate 
of  all  relations,  cannot  be  overestimated.  Its  disr^ard  would 
throw  oi>en  to  the  public  gaze  all  that  privacy  of  married  life 
which  tends  to  c^neut  the  relation  and  destroy,  in  great  degree, 
if  not  alt<^ther,  that  mutual  confidence  and  dependence,  the 
one  upon  the  other,  so  neoessary  to  its  existence.    Discord  and 
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iniaeTy  wonid  reign  where  peace  and  concord  &re  so  necessary. 
In  the  language  of  an  eminent  legal  writer:  "The  great  object 
of  the  role  is  to  secure  domestic  happiness  by  placing  the  pro- 
tecting seal  of  the  law  apcm  all  confidential  communications  be- 
tween husband  and  vile;  and  whatever  has  come  to  the  knowl- 
edge of  either  by  means  of  the  hallowed  confidence  whidi  that 
relation  inspires  cannot  be  afterwards  divulged  in  testimony, 
even  though  the  other  party  be  no  longer  living. ' '  1  Qreenleaf 
on  Evidence,  sec.  337. 

If  the  proposed  testimony  violates  marital  confidence  in  the 
slightest  degree,  or  tends,  however  slightly,  to  impair  the  rule  for 
its  protection,  the  highest  considerations  forbid  its  introduction. 
The  word  "commonication,"  therefore,  as  used  in  our  statute, 
should  be  e^ven  a  liberal  construction.  It  should  not  be  confined 
to  a  mere  statement  by  the  husband  to  the  wife  or  vice  versa,  but 
should  be  construed  to  embrace  all  knowledge  upon  the  part  of 
the  (me  or  the  other  obtained  by  reason  of  the  marriage  relation, 
and  which,  but  for  the  confidence  growing  out  of  it,  would  not 
have  been  known  to  the  party.  The  reason  of  this  rule  does  not 
apply,  however,  to  facts  known  to  a  surviving  or  divorced  hus- 
band OF  wife,  independent  of  the  existence  of  the  former  mar- 
riage, although  the  knowlec^  was  derived  during  its  existence, 
and  relates  to  the  transactions  of  the  one  or  the  other ;  therefore, 
the  rule  should  not  be  applied  in  such  a  case.  What  the  state 
proposed  to  prove  by  the  divorced  wife  in  this  case  was  not  any 
communication  or  knowledge  which  can  furly  be  considered  as 
having  come  to  her  by  reason  of  her  being  then  the  wife  of  the 
accused.  If  she  had  not  then  been  his  wife,  ordinary  observation 
would  have  enabled  her  to  know  all  that  it  was  proposed  to  prove 
by  her.  But  we  think  it  was  competent  upon  another  ground. 
It  was  evidence  relating  to  an  all^:ed  attempt  at  felony  upon  the 
,  wife.  The  rule  that  husband  and  wife  cannot  testify  for  or 
against  each  other  is  subject  necessarily  to  some  exceptions,  one 
of  which  is,  where  the  husband  commits  or  attempts  to  commit 
a  crime  against  the  person  of  the  wife.  Stein  v.  Bowman,  etc., 
13  Peters,  221.  It  was  never  doubted  but  what  she  could  exhibit 
articlea  of  the  peace  against  him.  Boecoe  says:  "It  is  quite 
clear  that  a  wife  is  a  competent  witness  against  her  husband  in 
rMpect  to  any  charge  which  affects  her  liberty  or  person." 
Bonoe's  Criminal  Evidence,  p.  150. 
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In  an  English  case,  where  the  husband  attempted  to  poison  the 
irife  with  a  cake  into  which  arsenic  had  been  introduced,  and  the 
wife  was  admitted  to  prove  that  her  husband  gave  her  the  cake, 
it  was  held  by  the  twelve  judges  that  the  evidence  was  rightly 
admitted.    Rex  v.  Pa^er,  Rus.  Crimes,  632. 

In  1  Wharton's  Criminal  Law,  sec.  769,  it  is  sud:  "Where, 
however,  violence  has  been  committed  on  the  person  of  the  wife 
by  the  husband,  she  is  competent  to  prove  such  violence;"  and 
in  the  case  of  The  State  v.  Hussey,  1  Bush.  123,  the  judge,  in 
delivering  the  opinion,  said:  "The  rule,  as  we  gather  it  from 
authority  and  reason,  is,  that  a  wife  may  be  a  witness  against 
her  husband  for  felonies  perpetrated  on  her,  and  we  would  say 
for  an  assault  and  battery  which  inflicted  or  threatened  a  lasting 
injury  or  great  bodily  harm. ' ' 

In  the  case  of  The  People  v.  Northrup,  50  Barb.  147,  the  hus- 
band was  on  trial  for  administering  poison  to  the  wife,  and  she 
was  admitted  as  a  eoiflpetent  witness. 

The  policy  upon  which  th«  rule  that  the  husband  and  wife 
cannot  testify  for  or  against  each  other  is  based  b  so  far  over- 
come as  t«  create  the  exception  by  that  superior  policy  which 
dictates  the  punishment  of  crime,  and  which,  without  the  ex- 
ception to  the  rule,  would  very  likely  go  unpunished.  It  is  of 
necessity.  If  it  be  said  that  our  statute  forbids  the  introduction 
of  the  husband  or  wife  as  a  witness  against  the  other,  we  reply, 
and  so  did  the  common  law ;  and  yet  the  exception  named  existed, 
and  so  it  should  in  onr  opinion,  under  our  statute.  The  neces- 
sity of  the  case  requires  such  a  construction,  and,  as  already 
said,  the  statute  forbidding  husband  or  wile  to  testify  against 
each  other  is  but  declaratory  of  the  common  law.  As  the  di- 
vorced wife  would  have  been  a  competent  witness  if  she  had  still 
been  the  wife  of  the  accused  at  the  time  of  the  trial  as  to  the 
allied  attempted  felony  upon  her,  it  follows,  a  fortiori,  that 
being  divorced  did  not  disqualify  her.  The  accused  was  allowed 
to  introduce  testimony  tending  to  show  that  the  wife  was  un- 
chaste. She  had  not  testified  as  a  witness,  and  it  is  difficult  to 
see  upon  what  ground  this  was  permitted.  It  is  not  eupposable 
that  a  court  acted  upon  the  idea  that  unfaithfulness  upon  her 
part  of  her  marital  vovra  authorized  her  husband  to  poison  her. 
The  evidence  was  incompetent 
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The  case  of  Tumbnll  v.  The  Commonwealth,  79  Ky.  '495,  ia 
overraled  in  ao  far  aa  it  conflicts  with  this  opinion. 

Thia  opinion  ia  ordered  to  be  certified  to  the  lower  cooit  as 
the  law  of  the  case. 


Mubuf  •  Uabffitr  for  Wife'a  Sapport. 

ALLEY  V.  WINN. 
134  Mast.  77.    1883, 

Contract  for  neceBsaries  furnished  to  Susan  B.  Winn,  the  wife 
of  the  defendant,  while  living  apart  from  him,  from  October  14, 
1881,  to  February  7,  1882.  At  the  trial  in  the  Snperior  Court, 
before  Colbam,  J.,  the  jury  returned  a  verdict  for  the  plaintiff; 
and  the  defendant  alleged  exceptions,  which  appear  in  the 
opinion. 

Dbveits,  J.  At  the  trial,  apon  the  evidenoe  offered  upon  botib 
sides,  the  court  ruled  that  "the  wife  had  no  juatiflable  cause  to 
leave  her  husband,  and  could  not  carry  hia  credit  with  her  on 
that  account ' '  To  this  ruling  no  objection  was  made,  but,  against 
the  defendant's  objection,  the  court  also  instructed  the  jury,  that 
if  the  husband  and  wife  were  living  separately  and  apart  by 
mutual  consent  or  hia  voluntary  consent,  and  she  had  no  means 
of  support,  and  he  had  made  no  provision  for  her  support,  he 
would  be  liable  to  pay  for  articles  famished  her  which  were 
necessaries,  during  such  separation  or  living  apart  from  each 
other.  This  is  a  correct  statement  of  the  law  upon  the  facts 
embraced  in  the  proposition,  and  to  it  the  defendant  has  no  just 
exception,  if  it  was  all  that  the  case  required. 

It  is  to  be  considered  whether  there  were  other  facts  of  im- 
portance appearing  in  the  ease  which  called  for  other  or  addi- 
tional instructions,  and  whether  these  were  called  to  the  attention 
of  the  presiding  judge  by  any  proper  request.  Whether  the  wife 
left  the  husband  originally  with  his  consent  or  not,  was  in  dis- 
pute; but  it  appeared  that  some  time  after  such  departure  a 
proceeding  had  been  brought  by  her  for  a  separate  maintenance ; 
and  that  an  agreement  was  then  made  between  the  husband  and 
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wife,  tliat,  if  he  would  pay  her  the  Bum  of  $300,  she  would  re- 
lease her  dower,  whenever  requested  by  him,  in  any  lands  he 
might  hold,  and  would  make  no  further  claim  on  him  for  sup- 
port or  any  other  cause;  that  this  money  had  been  paid,  and 
that  she  with  a  surety  had  actually  executed  a  bond  to  him  con- 
ditioned that  she  would  make  no  such  claim.  It  did  not  appear 
that  she  had  thereafter  offered  to  return  to  her  husband,  or  had 
made  any  claim  upon  him  for  support. 

The  defendant  asked  the  court  to  rule,  aa  matter  of  law,  that 
the  evidence  did  not  show  that  they  were  living  separately  aud 
apart  by  such  mutual  consent,  or  under  such  circumstances  as 
would  render  him  liable  for  her  support  daring  the  period  of  her 
absence.  The  defendant  also  contended  that,  at  the  legal  pro- 
ceeding in  1875,  he  had  provided  for  her  support.  While  the 
attention  of  the  presiding  judge  was  drawn  less  distinctly  than 
it  should  have  been  to  the  effect  of  the  transaction  into  which 
the  husband  and  wife  had  entered,  or  assumed  to  enter,  at  the 
termination  of  the  proceeding  by  the  wife  for  a  separate  main- 
tenance, yet  the  request,  in  connection  with  this  evidence,  that 
the  jury  should  be  instructed  that  they  were  not  living  apart 
"by  such  mutual  consent  and  under  such  circumstances"  aa 
would  render  the  husband  liable  for  her  support,  so  far  brought 
this  matter  to  the  consideration  of  the  court,  that,  if  the  de- 
fendant was  entitled  to  an  instruction  to  this  effect,  based  on  the 
arrangement  made  by  the  two  parties,  be  may  properly  aak  a  new 
trial. 

In  this  view,  the  inquiry  is  presented  whether,  if  a  hosband 
and  wife  live  apart  by  mutual  consent,  the  wife  receiving  a  sum 
not  sufficient  for  her  support,  but  agreeing  that  she  will  release 
dower,  thereafter  support  herself,  and  make  no  claim  upon  him, 
she  so  carries  his  credit  with  her  that  she  may  render  him  re- 
sponsible for  necessaries,  not  having,  after  such  arrangement, 
made  any  claim  for  support,  or  offered  to  return. 

The  ground  upon  which  a  wife  is  entitled  to  pledge  the  credit 
of  her  husband  is  usually  treated  as  depending  upon  the  doctrine 
of  agency.  Sometimes  this  right  results  merely  from  its  general 
principles.  Where  a  wife  is  at  the  head  of  a  household,  and, 
acting  as  its  mistress,  orders  the  usual  supplies,  such  as  are 
needed  for  its  appropriate  maintenance,  or  even  the  clothing  of 
its  younger  members,  who  are  taken  care  of  by  others,  the  ordi- 
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oai?  reasons  apon  which  it  is  held  thst  any  one  who  holds  out 
another  as  authorized  to  contract  for  him  is  boond  by  the  agree- 
ment thus  made,  would  make  the  husband  liable. 

Beside  this  agency,  which  would  be  inferred  from  cohabita- 
tion, there  is  an  agency  on  the  part  of  the  wife,  resulting  from 
the  marital  relation,  which  authorizes  her  to  bind  him  even 
against  his  will.  His  consent  in  such  ease  is  conclusively  implied 
by  reason  of  this  relation.  As  it  is  bis  duty  to  furnish  her  suita- 
ble support,  if  he  fails  to  do  so  while  she  is  residing  with  him, 
he  is  liable  for  necessaries  suitable  to  her  condition  in  life.  Dex- 
ter V.  Booth,  2  AUen,  559.  Raynes  v.  Bennett,  114  Mass.  424. 
If  he  drives  her  from  his  bouse,  or  so  ccmducta  himself  that  she 
is  justified  in  leavii^  by  reason  of  his  adultery,  his  violence  or 
bis  cruelty,  she  carries  his  credit  with  her,  so  far  as  necessaries 
are  concerned.  If  she  lives  apart  from  him  by  his  consent,  no 
condition  or  agreement  being  made  that  she  shall  support  herself, 
she  not  having  the  means  of  support  and  no  proper  provision 
being  made  therefor  by  him,  she  carries  his  credit  with  her  for 
necessaries.  On  the  other  hand,  where  the  wife,  without  justifi- 
able cause,  abandons  her  husbandj  or  where,  as  by  reason  of  her 
adultery,  he  is  justified  in  withdrawing  from  her  society,  she 
does  not  carry  his  credit  with  her. 

These  are  familiar  principles ;  bat  a  class  of  cases  is  presented 
where  the  husband  consents  that  the  wife  may  live  apart  from 
him,  upon  the  agreement  that  she  will  accept  a  certain  sum  for 
her  support,  and  will  thereafter  maintain  herself  from  her  own 
means  or  by  her  own  exertions.  The  law  applicable  to  such  cases 
should  have  been  considered  in  the  instructions  in  the  case  at  bar. 
The  transaction,  by  which  the  suit  brought  by  the  wife  was  deter- 
mined, was  not  a  mere  settlement  of  a  lawsuit,  but  an  agreement 
between  the  two  parties  that,  on  the  payment  of  a  certain  snm, 
the  wife  would  thereafter  make  no  further  claim  upon  him  for 
support,  or  for  any  cause  whatever.  While  made  by  attorney  on 
either  side,  the  ri^ht  of  the  attorney  to  make  it  was  not  ques- 
tioned. It  was  accompanied  by  a  bond,  with  surety,  made  by  the 
wife  to  the  husband,  conditioned  to  perform  this  agreement.  The 
account  for  necessaries  furnished  the  wife  was  incurred  several 
years  after  this  transaction,  and  she  had  never  returned  or  offered 
to  return  to  the  husband,  or  called  on  him  for  support. 

The  effect  of  a  transaction  such  as  this  does  not  appear  to 
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hare  been  discuased  in  any  Massachosetts  ease.  It  differs  from 
those  where  it  has  only  appeared  that  the  wife  has  lived  apart  by 
consent  of  her  husband,  no  proper  provision  beiu^  made  for  her 
support,  in  this,  that  the  dwelling  apart  was  here  accompanied 
by  an  agreement  that  she  would  support  herself  and  would  no 
longer  make  any  claim  upon  the  husband.  We  assume  that  the 
nun  of  $300  was  not  a  sufficient  permanent  provision  for  her. 
Certainly  it  might  properly  have  been  held  insufficient  by  any 
jury. 

In  BifBn  v.  Bignell,  7  H.  &  N.  877,  it  was  held  that,  where 
a  husband  and  wife  agreed  to  live  apart,  the  wife  agreeing  to 
accept  an  inadequate  provision  for  her  support,  and  then  to 
maintain  lierself ;  the  consent  of  the  husband  must  be  deemed  a 
conditional  one ;  that,  if  the  condition  were  not  performed,  she 
could  not  be  held  to  be  living  apart  with  his  consent;  and  that 
he  could  not  be  charged  with  her  expenses  for  necessaries,  in  the 
absence  of  any  offer  by  her  to  return,  or  any  request  by  her  for 
support  under  his  own  roof. 

In  EasUand  v.  Burchell,  3  Q.  B.  D.  432,  it  was  held  that, 
where  a  husband  and  wife  had  arranged  for  a  separation,  and  a 
provision  was  made  for  the  wife  which  was  insufficient,  but  which 
she  consented  to  accept,  agreeing  to  make  thereafter  no  claim 
upon  the  husband  for  support,  the  husband  was  not  liable  for 
bills  incurred  by  her  for  necessaries.  Mr.  Justice  Lush  re- 
marked: "'Where  the  parties  separate  by  mutual  consent,  they 
may  make  their  own  terms;  and,  so  long  as  they  continne  the 
separation,  the  terms  are  binding  on  both."  "She  cannot  avail 
herself  of  her  husband's  consent  to  the  separation,  which  alone 
justifies  her  in  living  apart  from  him,  and  repudiate  the  condi- 
tions upon  which  that  consent  was  given, ' '  Whatever  may  have 
been  the  original  separation  of  the  parties  in  the  case  at  bar, 
whether  by  mutual  consent  or  by  an  abandonment  by  the  wife, 
whether  justifiable  or  otherwise,  yet  from  the  time  the  agreement 
was  entered  into  by  them,  the  husband  paying  the  money  agreed 
upon  in  connection  therewith,  and  the  bond  having  been  given 
upon  the  one  side  and  accepted  upon  the  other,  they  were  living 
apart  upon  these  terms,  to  which  they  had  mutually  assented. 
The  consent  of  the  husband  to  this  thereafter  was  based  upon 
the  performance  by  her  of  her  agreement  to  support  heraelf,  and 
the  authorities  above  cited  directly  apply.    They  rest  upon  the 
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eatisfactory  reaaon,  that  the  consent  of  the  hosband  that  the  wife 
Bhall  live  apart  from  him,  apon  the  agreement  and  condition 
that  she  shall  support  herself,  is  dependent  upon  the  perform- 
ance of  the  condition ;  and  that,  failing  to  perform,  she  cannot 
contend,  nor  can  it  be  contended  on  her  behalf  by  thtwe  who 
furnish  her  gnpplies,  that  she  carries  in  her  absence  her  hus- 
band's credit  with  her,  unless  at  least  she  has  offered  to  return 
to  him  and  the  offer  has  been  refused. 

In  order  to  avoid  misunderstanding,  it  is  perhaps  proper  to 
add  that  we  do  not  here  intend  to  intimate  that  an  agreement  by 
the  wife  to  release  her  dower,  such  as  was  here  made,  ceuld  be 
enforced,  or  that  the  husband  could,  by  an  agreement  of  the  wife 
that  she  would  support  herself,  exonerate  himself  from  his  duty 
in  that  matter,  should  she  offer  to  return  to  him.  No  such  prop- 
ositions arc  before  us.  We  decide  only,  that,  where  his  consent 
that  she  shall  live  apart  from  him  is  based  upon  her  agreement 
that  she  shall  support  heraelf,  it  cannot  be  held  to  exist  when 
she  does  not  perform  the  condition,  and  she  is  not  by  such  con- 
sent, by  any  implication  of  law,  authorized  to  pledge  his  credit 
for  her  support. 

The  instructions  given  were  defective,  in  failing  to  call  atten- 
tion to  the  circumstances  under  which  the  husband  and  wife 
lived  apart,  and  to  the  agreement  they  had  made. 

Exception!  tustmned. 


HGib«Bf>  n^  to  PwMBkl  ProrMtr  of  WU*  >t  CaouMtt  Law. 

CABLETON  v.    LOVEJOT. 
54  Me.  445.    1867. 

On  exceptions  frmn  Nisi  Prius. 

Trover  for  the  value  of  numerona  articles  of  household  furni- 
ture and  dresB,  including  a  brass  fire-set  belonging  to  the  plaintiff 
and  borrowed  of  her  by  the  defendant's  former  wife  in  her  life- 
time. 

The  plaintiff  testified,  that  the  def^dant's  second  wife  was 
her  sister,  that  she  died  March,  1864,  that  she  sent  partieolarly 
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for  the  plaintiff  about  a  fortnight  before  her  decease,  and  gave 
her  the  furniture,  and  other  articles  specifically  named  in  the 
writ,  that,  being  feeble,  she  did  not  go  over  the  house  to  ahow 
them  to  the  plaintiff,  bat  expressed  the  wish  that  the  latter  would 
do  so.  She  farther  testified  that  the  defendant  was  absent  at  the 
time,  that  when  he  returned,  she  communicated  the  facts  to  him 
and  he  agreed  to  carry  the  thii^  to  plaintiff's  house,  that  the 
plaintiff  took  some  things,  that  she  subsequently  called  for  the 
others  and  the  defendant  refused  to  deliver  them.  The  plaintiff 
also  testified  as  to  the  value  of  each  article,  that  her  said  sister 
bought  most  of  the  articles  sued  for  before  her  marriage,  in 
1843,  and  the  remainder  since,  with  her  earnings.  Plaintiff  also 
testified,  in  cross-examination,  that  the  defendant's  wife  gave  her 
the  things  the  day  before  she  left,  that  no  one  else  was  present, 
that  the  plaintiff  and  defendant 's  wife  were  sitting  in  the  kitchen 
when  the  gift  was  made,  that  her  sister  said  she  wanted  plaintiff 
and  another  sister  to  have  all  her  things,  that  she  was  not  able 
to  talk  any  more,  she  was  so  feeble.  There  was  no  evidence  of 
any  demand  for  the  fire-set 

Mary  J.  Averill,  called  by  the  plaintiff,  testified  that  she  saw 
defendant  when  he  carried  plaintiff  home,  and  that  he  said  he 
could  not  bring  down  the  other  things  until  better  traveling. 
Plaintiff  replied  that  the  parlor  furniture  mi(^t  remain  during 
the  summer,  that  she  wanted  the  spoons  and  ottoman,  and  would 
go  up  soon  and  see  about  them ;  he  said  come  up. 

The  plaintiff  rested ;  whereupon  the  presiding  Judge  ordered  a 
nonsuit,  and  the  plaintiff  alleged  exceptions. 

Afplbton,  C.  J.  This  is  an  action  of  trover  for  various  arti- 
cles of  personal  property  particularly  described  in  the  writ.  The 
plaintiff  claims  title  thereto  under  an  alleged  gift  of  the  same 
from  her  sister,  the  wife  of  the  defendant,  made  shortly  before 
her  decease. 

The  goods  in  controversy  consist  principally  of  articles  of 
household  furniture,  and  of  dress.  They  were  purchased  by  the 
wife  before  marriage,  or  since  with  the  funds  of  her  husband. 

The  marriage  took  place  before  the  passage  of  any  Act  con- 
ferring rights  upon  or  removing  the  disabilities  of  married 
women.  The  title  to  the  property  in  dispute  must  be  determined 
by  the  rules  of  the  common  law,  as  existing  before  they  were 
changed  or  modified  by  statute. 
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By  the  common  law,  the  personal  property  of  the  wife,  in 
possession  at  the  time  of  the  marriage,  in  her  ovtn  right,  such  as 
money,  goods  and  chattels,  and  movables,  vested  immediately 
and  absolutely  in  the  husband  upon  such  marriage.  2  Kent,  143. 
The  defendant  is  not  shown  to  have  parted  with  his  title.  His 
wife,  then,  had  nothing  to  give. 

If  it  were  otherwise,  a  delivery  is  necefisary  to  constitute  a 
valid  and  effective  gift,  whether  inter  vivos  or  causa  mortis. 
"Without  actual  or  constructive  delivery,  the  title  does  not  vest. 
The  owner  must  part  with  all  present  and  f  nture  dominion  over 
the  property.  Marston  v.  Marston,  1  Poster,  491 ;  Dole  v.  Ian- 
cohi,  31  Maine,  422 ;  Allen  v.  Polereczky,  31  Maine,  338.  The 
proof  fails  to  show  any  valid  gift.  The  gift  must  be  complete. 
Jones  T.  Lock,  1  Law  Bep.  Chy.  Ap.,  24.  "To  constitate  a  title 
of  this  kind,"  remarks  Sabgbnt,  J.,  in  Cutting  v.  Oilman,  41  N. 
H.,  151,  "under  a  gift  causa  mortis,  the  donor  must  not  only 
give,  but  he  must  deliver,  and  the  delivery  most  be  actual  when 
the  subject  matter  of  the  gift  is  capable  of  actual  transfer." 

It  is  in  evidence  that  the  wife  of  the  defendant  borrowed  a 
fire-aet  of  the  plaintiff.  When,  it  does  not  appear.  The  fire-set 
came  rightfully  into  the  defendant's  possession.  No  demand 
upon  him  for  the  property  is  shown.  No  act  of  conversion  by 
him  is  established. 

Exceptions  overruled. — Nonsuit  to  stand. 


WV*  Miqr  Sm  for  Tort  Conu^tted  upoa  IW. 

BEBGER  V.  JACOBS. 

Si  Mich.  215.   i&ro. 

Error  to  Wayne  Circuit. 

This  was  an  action  on  the  case  brought  by  Amelia  Berger  in 
the  Circuit  Coart  for  the  County  of  Wayne  against  John  C. 
Jacobs  for  an  assault  and  battery  committed  by  the  defendant 
upon  the  person  of  the  plaintiff,  who  was,  at  the  time  the  cause  of 
action  arose,  and  so  continued  to  be  up  to  the  time  of  the  com- 
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raencanent  of  the  actitm  a  married  iromuL  Tlu  dsfandant 
pleaded  the  general  iame. 

On  the  trial,  the  question,  which  is  brooght  into  this  eoort 
for  review,  was  raised  by  the  request  of  the  defendant  to  the 
court  to  instruct  the  jury  that  the  plaintiff,  being  a  married 
woman,  could  not  maintain  this  action  without  joining  her  hus- 
band as  co-plaintiff.  The  Circuit  Judge  bo  charged;  to  which 
the  plaintiff  excepted.  A  verdict  was  taken  for  the  defendant, 
and  the  judgment  entered  thereon  is  brought  into  this  court  by 
writ  of  error. 

Chxistianct,  J.  The  only  question  in  thia  case  is,  whether 
an  action  of  trespass  for  an  assault  and  battery  committed  upon 
a  wife,  can  be  maintained  by  her  daring  covertnre  without  join- 
ing the  hosbaud  as  co-plaintiff. 

At  common  law  all  the  wife's  choses  in  action,  if  reduced  to 
possession  during  the  coverture,  belonged  to  the  hosband,  though 
on  the  death  of  the  husband  before  being  recovered  by  him,  they 
survived  to  the  wife.  And  in  an  action  lilte  the  present,  the 
damages,  when  recovered,  would  have 'belonged  to  him.  But 
this  was  also  the  case  with  reference  to  bonds  and  other  rights 
or  choses  in  action  du^  to  the  wife  before  marriage,  or  accruing 
to  her  afterwards  during  the  coverture.  But  the  wife  waa  re- 
quired to  be  joined  as  a  co-plaintiff  in  all  cases  both  of  tort  and 
contract,  in  which,  if  the  husband  should  die,  the  right  of  action 
would  survive  to  the  wife.  And  as  the  damages  in  the  case  of  an 
assault  and  battery  would  survive  to  the  wife,  upon  the  death 
of  the  husband  before  their  recovery,  the  husband  oonld  not  sue 
alone  for  the  personal  suffering  or  injury  to  the  wife,  and  the 
declaration  was  required  to  conclude  to  their  damage  and  not  to 
that  of  the  husband  alone.    Chitty's  PI.,  73. 

In  BQch  a  case,  therefore,  the  action,  though  it  could  not  be 
brought  in  the  name  of  the  wife  alone,  yet  was  in  her  right  to  the 
same  extent,  and  for  the  same  reason,  as  in  actions  for  the  recov- 
ery of  mere  debts  and  other  choses  in  action  which  became  due 
to  her  before  marriage. 

By  the  first  section  of  oor  statute  in  reference  to  "the  rights 
of  married  women,"  Comp.  L.,  §3292,  "The  real  and  personal 
estate  of  every  female  acquired  before  marriage,  and  all  property 
real  and  personal  to  which  she  may  afterwards  become  entitled 
by  gift,  grant,  inheritance,  devise  or  in  an;  other  manner,  shall 
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be  and  remain  the  estate  and  property  of  such  female,  and  shall 
not  be  liable  for  the  debts,  obligations,  and  engagements  of  her 
hosband,  and  may  be  contracted,  sold,  transferred,  mortgaged, 
conveyed,  devised  or  bequeathed  by  her  in  the  same  maimer  and 
with  the  like  effect  as  if  she  were  unmarried." 

We  think  within  the  fair  intention  of  :this  section,  the  right  to 
recover  damages  for  her  personal  injury  and  suffering  from  an 
assault  and  battery  committed  apon  herself,  should  be  placed 
upon  the  same  ground  as  choses  in  action  or  pecuniary  claims,  or 
rights  accruing  to  her  during  the  coverture ;  that  such  damages 
when  recovered  would,  under  this  statute,  constitute  a  part  of  her 
individual  property.  She  could,  therefore,  we  think,  release  such 
damages,  before  or  after  action  brought,  or  appropriate  or  convey 
them  when  recovered,  in  the  same  manner  as  if  unmarried ;  and 
the  husband  has  no  right  in,  or  control  over,  the  action.  And 
onder  the  third  section  of  the  statute,  we  think  she  is  clearly  en- 
titled to  maintain  the  present  action  in  her  own  name.  But,  on 
the  other  hand,  for  any  damages  accruing  to  the  husband  from 
the  assault  and  battery  upon  the  wife,  as  for  loss  of  her  assistance 
and  society  and  the  expenses  to  which  he  may  have  been  put  in 
nursing  and  curing  her,  he  alone  could  sue. 

We  think,  therefore,  the  Circuit  Court  erred  in  holding  fliat  the 
present  action  could  not  be  sustained  in  the  name  of  the  wife 
alone. 

The  judgment  must  be  reverted  with  costs,  and  a  new  trial 
awarded. 

The  other  Jutticea  (incurred. 


lUUa^  at  Wlhu  SoMtr  for  HntUnd. 

DE  VRIES  V.  CONKLIN. 

33  Mick.  355.    imi. 

Error  to  Lenawee  Circuit, 

This  was  an  action  of  asvwmpsii  broo^t  by  Chariea  A.  Conk- 
lin  in  the  Circuit  Court  for  the  County  of  Lenawee,  against  Peter 
De  Vries  and  Charlotte  De  Vries  upon  a  promissory  note,  signed 
by  both  defendants.    It  appeared  upon  trial  that  Charlotte  De 
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Vries  was  the  wife  of  the  other  defendant;  thst  the  note  was 
voluntarily  executed  and  that  the  sole  consideration  for  it  was 
the  discontinuance  of  a  suit  in  assumpsit  then  pending  in  a  jus- 
tice court,  between  the  plaintiff  and  Peter  De  Vries,  one  of  the 
defendants. 

The  court  found  for  the  plaintiff,  for  whom  judgment  was 
entered,  and  the  cause  now  comes  into  this  court  by  writ  of  error. 

Ccx)u:t,  J.  The  question  presented  on  the  merits  in  this  case 
is,  whether  a  married  woman  can  be  personally  liable  in  this 
state  on  a  promissory  note  which  she  has  signed  as  surety  for 
her  husband,  and  where  the  sole  consideration  was  the  pre-exist- 
ing debt  of  the  husband. 

Onr  statute  has  deprived  the  husband  of  those  rights  in  the 
property  of  the  wife  which  the  common  law  conferred  upon  him, 
and  has  declared  that  her  real  and  personal  estate  which  she  has 
at  the  time  of  her  marriage,  or  which  she  may  thereafter  acquire, 
shaJl  be  and  remain  hers,  and  may  be  contracted,  sold,  trans- 
ferred, mortgaged,  conveyed,  devised,  and  bequeathed  by  her  in 
the  same  manner  and  with  the  like  effect  as  if  she  were  unmar- 
ried.    Comp.  L.  p.  966. 

We'have  construed  this  law  liberally  with  a  view  to  effectuate 
its  general  purpose ;  and  it  belongs  to  a  class  of  remedial  statutes 
which  we  think  should  have  such  construction.  We  have  sus- 
tained contracts  made  by  married  women  for  the  purchase  of 
property  on  credit;  though,  perhaps,  they  might  not  come  strictly 
within  the  terms  of  the  statute.  Tillman  v.  Shackleton,  15  Mich. 
447.  "We  have  held,  also,  that  husband  and  wife  may  make  con- 
veyances of  lands  directly  to  each  other.  Burdeno  v.  Amperse, 
14  Mieh.  97.  Snch  contracts  and  conveyances  may  presumptively 
be  beneficial  to  the  wife,  and  they  relate  to  the  sole  interests 
which  the  statute  designs  to  protect,  and  in  respect  to  which  it 
was  meant  that  all  her  common  law  disabilities  should  be  wholly 
removed.  We  have  also  held  that  a  married  woman  may  mort- 
gage her  lands  for  the  debt  of  her  husband.  Watson  v.  Thurber, 
11  Mich.  457.  A  conveyance  by  mortgage  comes  clearly  within 
the  power  given  her  by  the  statute,  and  she  must  judge  for  her- 
self whether  it  is  for  her  interest  to  give  it  or  not. 

But  the  statute  neither  in  terms  authorizes  a  married  woman 
to  make  herself  liable  personally  for  the  debt  of  another,  nor 
where  no  consideration  moves  to  her  can  it  be  presumptively  for 
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lier  benefit.  It  was  no  part  of  the  design  of  the  statute  to  re- 
lieve her  of  common  law  disabilities  for  any  such  purpose.  These 
disabilities  are  removed  only  so  far  as  they  operated  unjustly 
and  oppressively ;  beyond  that,  they  are  suffered  to  remain.  Hav- 
ing been  removed  with  the  beneficent  design  to  protect  the  wife 
in  the  enjoyment  and  disposal  of  her  property  for  the  benefit  of 
herself  and  her  family,  the  statute  cannot  be  extended  by  con- 
struction to  cases  not  embraced  by  its  language,  nor  within  this 
design. 

What  we  have  said  here  has  no  reference  to  the  power  of  a 
married  woman  to  charge  her  separate  estate  in  equity.  The 
estate  which  a  married  woman  may  hold  generally  and  control 
under  the  statute  is  not  separate  estate,  technically  so  called,  in 
equity;  and  it  is  subjected  to  the  wife's  obligations  through 
common  law  roles,  as  modified  and  made  applicable  by  statute, 
and  not  by  the  aid  of  the  court  of  chancery.  But  the  present 
suit  has  no  reference  to  the  ownership  by  the  wife  of  any  estate 
whatever ;  nor  are  we  informed  by  the  record  that  she  possesses 
any.  The  suit  is  brought  to  obtain  a  personal  judgment  against 
her  on  a  demand  created  without  asy  reference  to  her  owner- 
ship of  property,  either  present  or  prospective,  except  so  far  as 
the  parties  may  be  supposed  to  have  contemplated  her  pecuniary 
ability  to  respond  should  judgment  be  obtained  upon  it.  We 
cannot  find  in  the  statute  any  authority  conferred  upon  her  to 
create  such  a  demand,  and  we  think  the  eourt  erred  in  holding 
her  liable. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered.  In  the  Circuit  Court  the  plaintiff,  of  course,  will  be  al- 
lowed to  amend  so  as  to  proceed  against  the  husband  alone  if  he 
sees  fit 

The  other  justices  ctmcnrred. 
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MARTIN  V.  BOBSON. 

65  la.  129.    X87Z. 

Appeal  from  the  Gircoit  Court  of  Marahall  coont?;  th«  Hon. 
Sauusl  L.  BiCHHOND,  Judge,  preeidmg. 

This  was  an  action  oa  tbe  case,  brooght  by  the  appellee  against 
Margaret  Martin  and  John  Martin,  her  husband,  to  recover  for 
certain  slanderous  words  spoken  by  Margaret  Martin  of  and  con- 
cerning the  appellee,  imputing  that  the  appellee  was  guilty  of 
fornication.  The  cause  was  tried  upon  the  declaration,  and  the 
plea  of  not  guil^.  Verdict  for  $2,500,  of  which  sum  $1,000  waa 
remitted,  and  motion  for  a  new  trial  overmled- 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  court : 

Since  the  passage  of  the  acts  of  1861  and  1869  (Session  Laws 
of  1861,  143,  and  of  1869,  255),  is  the  husband  liable  for  the 
torts  of  the  wife  during  coverture,  committed  when  he  waa  not 
present,  and  in  which  he  in  no  manner  participated! 

Those  statutes  give  to  the  wife,  during  coverture,  the  sole  con- 
trol of  her  separate  estate  and  property  acquired  in  good  faith 
from  any  person  other  than  her  husband,  and  her  own  earnings 
for  labor  performed  for  any  person  other  than  her  husband  or 
minor  children,  with  the  right  to  use  and  possess  the  property 
and  earnings,  free  fnnn  the  control  or  interference  of  her  hus- 
band. 

In  determining  the  tntmt,  object  and  effect  of  these  enact- 
ments, it  will  be  interesting  to  place,  in  juxtaposition,  the  rights 
and  duties,  liabilities  and  disabilities  of  husband  and  wife,  in< 
cident  to  the  marriage  union,  aa  they  existed  at  eonunon  law, 
and  the  changes  made  by  the  statute. 

At  c(nnmon  law  he  had  control,  almost  absolute,  over  her  per- 
son; was  entitled,  as  the  result  of  the  marriage,  to  her  services, 
and  consequently  to  her  earnings:  to  her  goods  and  chattels  j  had 
the  right  to  reduce  her  ckoses  in  action  to  possession,  during  her 
life;  could  collect  and  enjoy  the  rents  and  profits  of  her  real 
estate ;  and  thus  had  dominion  over  her  property,  and  became  the 
arbiter  of  her  future.  She  waa  in  a  condition  of  complete  de- 
pendence; could  not  contract  in  her  own  name;  was  bound  to 
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obey  him,  and  her  legal  exiBtence  waa  merged  in  that  of  her 
husband,  so  that  they  were  tenned  and  regarded  aa  one  penon 
in  law. 

As  a  necessary  conseqaence,  he  was  liable  for  the  debts  of  the 
wife  duTu  sola,  and  for  her  torts  and  frauds  committed  during 
coverture.  If  th^  were  done  in  his  presence,  or  by  his  procure- 
ment, he  alone  was  liable;  o^Lerwise  they  most  be  jointly  sued. 

Now,  he  can  not  enjoy  the  profits  of  her  real  estate  without 
her  permissiott.  He  has  no  control  over  her  separate  personal 
property.  It  ia  not  subject  to  his  "disposal,  control  or  interfer- 
ence." Language  could  not  be  more  explicit.  AH  her  separate 
property  is  "under  her  sole  control,  to  bs  held,  owTied,  potseued 
and  enjoyed  by  her  the  some  oa  though  she  was  sole  and  unmar- 
ried." He  has  no  right  to  use  or  dispose  of  a  horse  or  a  cow 
without  her  consent.  He  can  no  longer  interfere  with  her  choses 
in  action.  They  are  under  her  sole  control.  The  product  of  her 
labor  is  her  exclusive  properly.  She  alone  can  ane  for  and  enjoy 
it.  Any  suit  for  her  earnings  must  be  in  her  own  name,  and  she 
may  use  and  possess  them  free  from  the  interference  of  her 
husband  or  his  creditors. 

The  language  of  the  statute  of  1869  is,  "That  a  married 
woman  shall  he  entitled  to  receive,  use  and  possess  her  own  earn- 
ings, and  sue  for  the  same  in  her  own  name,  free  from  the  inter- 
ference of  her  husband." 

The  words,  "free  from  the  interference  of  her  husband," 
apply  as  well  to  the  right  to  receive,  use  and  possess,  as  to  the 
right  to  sue  for,  her  earnings.  The  right,  therefore,  to  receive 
and  use  her  own  earnings,  uncontrolled  by  the  husband,  is  eoa- 
ferred  in  express  terms.  The  practical  enjoyment  of  this  right 
presupposes  the  right  to  appropriate  her  own  time.  The  right 
to  take  and  possess  the  wages  of  labor  must  be  accompanied  with 
the  right  to  labor.  If  the  husband  can  control,  then  the  statute 
has  conferred  a  barren  right.  If  the  wife  can  still  only  acquire 
earnings  with  his  consent,  then  the  statute  was  wholly  unneces- 
sary, for  she  might  have  done  this  prior  to  its  enactment.  The 
clear  intent  of  the  statute  is,  not  alone  to  give  the  wife  the  right 
to  accept  and  use  her  earnings,  but  the  right  to  labor,  and  thus 
acquire  them. 

The  intention  of  the  legislature  to  abrogate  the  common  law 
rule,  to  a  great  degree,  that  husband  and  wife  were  one  person. 
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and  to  give  to  the  latt«r  the  right  to  control  her  owd  time,  to 
manage  her  separat«  proper^,  and  contract  with  reference  to 
it,  is  plainlf  indicated  by  these  statates.  While  they  do  not  ex- 
pressly repeal  the  common  law  rule,  that  the  husband  is  liable  for 
the  torts  of  the  wife,  they  have  made  anch  modification  of  his 
rights  and  her  disabilitiea,  as  wholly  to  remove  the  reason  for  the 
liability. 

The  rights  acquired  by  the  hosband  by  virtne  of  the  mar- 
riage have  almost  all  been  taken  away ;  and  the  disabilities  of  the 
wife  have  nearly  all  been  removed.  She  now  controls  her  own 
estate  entirely,  except  that,  by  constmction  of  the  coorts,  she 
can  not  convey  her  real  estate  without  her  husband.  This,  how- 
ever, is  solely  for  her  protection,  and  to  prevent  the  squandering 
of  the  eatat«.  He  has  now  only  a  modified  tenancy  by  the 
curt«By,  dependent  upon  a  contingency,  and  no  estate  vests  dor* 
ing  the  life  of  the  wife.  This  is  rather  a  shadowy  estate.  It  is 
an  interest  which  may  possibly  ripen  into  something  tangible 
in  the  uncertain  future.  Previous  to  the  act  of  1861,  it  could  be 
sold  on  execution  against  the  husband;  now,  the  wife  has  the 
sole  control  of  her  real  estate  during  her  life,  and  the  husband 
has  no  interest  until  her  death.  She  must  sue  alone  for  breach 
of  covenant  in  a  deed  to  her.  This  estate,  at  best,  is  now  a  bare 
possibilitry.  Cole  v.  Van  Riper,  44  IlL  58;  Beach  v.  Miller,  51  ib. 
206. 

A  liability  which  has  for  its  consideration  rights  conferred, 
should  no  longer  exist  when  the  consideration  has  failed.  If  the 
relations  of  husband  and  wife  have  been  so  changed  as  to  deprive 
him  of  all  right  to  her  property,  and  to  the  control  of  her  person 
and  her  time,  every  .principle  of  right  would  be  violated,  to  hold 
him  still  responsible  for  her  conduct  If  she  is  emancipated,  he 
should  no  longer  be  enslaved. 

For  the  policy  and  wisdom  of  the  legislation  which  has  effected 
a  change  so  radical,  the  legislature  alone  is  responsible.  The 
courts  must  guard  against  a  construction  which  might  prove 
mischievous,  and  result  in  a  practical  divorcement  of  man  and 
wife,  if  such  construction  can  be  avoided. 

In  Cole  V.  Van  Riper,  supra,  this  court  said  that  the  legisla- 
ture never  could  have  intended,  by  the  enactment  of  1861,  to 
loosen  the  bonds  of  matrimony,  or  to  enable  the  wife,  at  pleasure, 
to  effectuate  a  divorce  a  nwnia  et  thoro,  or  to  confer  the  power  to 
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restrict  the  husband  to  the  use  of  a  particular  chair,  or  to  forbid 
him  to  take  a  book  from  the  library  without  her  permission.  We 
shall  not  insist  that  such  nnwifelike  conduct  can  even  be  justified 
since  the  law  of  1869. 

The  inquiry  is  therefore  pertinent,  what  is  left  of  the  nuptial 
contract  f    What  duties  and  obligations  still  exist  I 

As  the  result  of  the  marriage  tow,  and  as  a  part  of  the  con- 
tract, the  wife  is  still  bound  to  love  and  cherish  the  husband, 
and  to  obey  him  in  all  reasonable  demands  not  inconsistent  with 
the  exercise  of  her  legal  rights ;  to  treat  him  with  respect,  and 
regard  him  at  least  as  her  equal ;  and  he  is  still  bound  to  protect 
and  maintain  her,  unless  she  should  neglect  wholly  her  marital 
duties  as  imposed  by  the  common  law,  or  assume  a  position  to 
prevent  their  performance,  and  thus  deprive  him  of  her  society, 
mar  the  beauty  of  married  life,  and  disregard  the  household  good. 

These  duties  and  obligations  upon  husband  and  wife  were 
not  the  result  of  the  arrangement  of  their  property  at  common 
law,  but  of  the  contract  of  marriage  and  the  relation  thereby 
created.  By  the  marriage  she  became  one  of  his  family,  and  he 
was  bound  to  provide  her  a  home,  and  necessaries  there  but  not 
elsewhere.  He  must  furnish  her  with  necessaries,  from  a  prin- 
ciple of  duty  and  justice.    2  Kent's  Com.  148. 

"The  duties  of  the  wife,  while  cohabitiog  with  her  husband, 
form  the  consideration  of  his  liability  for  her  necessaries."  Mc- 
Cutchen  v.  McQohay,  11  Johns.  281.  This  doctrine  is  approved 
by  Kent  in  his  Commentaries,  2  Vol.  146. 

The  argument  urged  to  maintain  the  responsibility  of  the  hus- 
band for  the  torts  of  the  wife,  because  he  may  still  be  bound 
to  provide  necessaries,  is  not  appropriate.  Upon  the  marriage, 
at  common  law,  his  assent  to  her  contracts  for  necessaries  was 
presumed,  upon  proof  of  cohabitation.  If  she  eloped,  though 
not  with  an  adulterer,  the  husband  was  not  chai^able  even  for 
necessaries.  But  elopement  did  not  release  him  from  liability 
for  her  debts  dum  sola,  or  for  her  torts. 

The  rule  at  common  law,  as  to  the  liability  for  necessaries,  is, 
if  a  man,  without  justifiable  cause,  turns  awsy  his  wife,  he  is 
bound  for  her  contracts  for  necessaries  suitable  to  her  degree  and 
estate.  If  they  live  together,  and  he  will  not  supply  her,  or  the 
necessary  means,  she  then  can  pledge  his  credit  for  necessaries 
strictly ;  but  it  he  provides  for  her,  he  is  not  bound  by  her  con- 
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tracts,  tmlees  there  is  evidence  to  prove  his  assent.  He  ie  not 
bonnd  by  her  contracts,  nnleas  they  are  made  by  his  authority  or 
vith  his  concurrence,  except  he  mates  no  provision  for  her. 
Montaugne  v.  Benedict,  3  Bam.  &  Cress.  631 ;  Montague  v.  Es- 
pinease,  1  Car.  ft  Pi^e,  502;  Atkina  v.  Cnrwood,  7  Car.  & 
P^ne,  756. 

The  plain  reason  for  the  obligation  was  the  cohabitation,  or  the 
right  to  enforce  it,  and  the  consec|,aent  right  to  her  obedience 
and  services. 

Even  though  she  lived  separate  from  him,  snpported  her 
children,  and  earned  a  salary,  the  party  owii^  her  had  no  r^bt 
to  pay  her,  after  notice  from  the  husband  not  to  do  so.  He  could, 
in  soch  case,  sue  for  and  recover  the  salary.  Glover  t.  Proprie- 
tors of  Drury  Lane,  2  Chitty,  117. 

Now,  how  changed  I  Her  earnings,  except  for  services  ahe 
may  render  to  him  and  his  minor  children,  are  her  exclusive 
property,  whether  living  apart  from  or  with  him. 

No  principle  is  better  settled,  at  common  law,  than  that  the 
husband  is  not  liable  for  neceasarioe  furnished  to  the  wife,  if  she 
leaves  >iim  without  any  fault  on  his  part.  But  he  was  responsible 
for  her  torts  until  a  dissolution  of  the  marriage,  even  in  case  of 
separation. 

Where  the  husband  and  wife  lived  apart,  and  ahe  published 
a  libel  of  a  third  person,  he  was  held  to  be  answerable,  notwith- 
standing the  separation.  Head  v.  Briscol  and  Wife,  5  Car.  & 
Payne,  4S4. 

The  foundation  for  the  liability  in  the  two  cases  is  different 
In  the  one  case  it  was  based  upon  cohabitation,  and  the  enjoy- 
ment of  the  society  and  services  of  the  wife,  as  a  necessary  conse- 
quence. In  the  other  case  it  rested  more  particularly,  if  not 
exclusively,  upon  the  fact  that  the  husband  became  the  absolute 
owner  of  her  personal  property,  and  had  the  right  to  receive  the 
rents  and  profits  of  her  real  estate. 

It  is  also  urged,  aa  a  reason  for  the  continued  liabilitr  of  the 
husband  for  the  torts  of  the  wife,  that  this  obligation  was  im- 
posed upon  him  at  c<Hnmon  law,  whether  ahe  was  poor  or  wealthy, 
and  that  therefore  the  statutes  have  produced  no  different  rule. 

If  ahe  did  not  enrich  him  with  property — if  she  did  not  en- 
dow him  with  gold— she  endowed  him  with  a  nobler  gift  and  a 
greater  excellence.    She  enriched  him  with  her  society,  advised 
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and  enconrged  him  an  one  who  had  no  separate  intereflts,  and 
freel7  gave  to  him  her  time,  industry  and  skill.  As  a  meani  of 
paying  her  debts  and  damages  for  her  torts,  her  counsel  and  earn- 
ii^s  might  be  as  important  as  her  accumulated  property. 

The  distinction  between  the  liability  of  the  husband  for  the 
contracts  of  the  wife  before  marriage,  and  for  her  torts  during 
marriage — as  for  slander  uttered  by  her  alone — ^is  too  dim  to  be 
easily  seen.  He  was  made  liable  for  her  debts  at  the  period  of 
marriage,  because  the  law  gare  to  him  all  her  personal  estate 
in  possession,  and  the  power  to  recover  her  perscmal  property  in 
action.    Bright 's  Hus.  &  Wile,  2  Vol.  p.  2. 

He  was  bound  to  pay  her  indebtedness  because  he  adopted  her 
and  her  circumstances  together.    Black.  B.  1,  443. 

The  law  made  him  liable  for  the  debts  to  which  he  took  her 
subject,  because  he  acquired  an  absolute  interest  in  her  personal 
property,  had  the  receipt  of  the  rents  and  profits  of  her  real 
estate  during  coverture,  and  was  entitled  to  whatever  accmed 
to  her  by  her  industry  or  otherwise,  during  the  same  period. 
Steph,  Nisi  Prius,  Vol.  1,  p.  726. 

The  reason  for  the  liability,  according  to  some  autboritieB,  is 
that,  by  the  marriage,  the  wife  was  deprived  of  the  use  and  dis- 
posal of  her  property,  and  could  acquire  none  by  her  industry, 
as  her  person  and  earnings  belonged  to  the  husband.  Tyler  on 
Infancy  and  Gov.,  sec.  216. 

The  same  author,  after  declaring  the  husband's  liability  for 
the  debts  and  torts  of  the  wife,  says :  ' '  The  reason  assigned  for 
such  liabilities  at  common  law  is,  that  he  was  entitled  to  the 
rents  and  profits  of  the  wife's  real  estate  during  coverture,  and 
to  the  absolute  dominion  over  her  personal  property  in  posses' 
sion."    Sec.  233. 

The  common  law  was  never  guilty  of  the  absurdity  of  im- 
posing obligations  so  onerous  without  conferring  corresponding 
rights.  Hence,  besides  the  rights  of  property,  the  legal  pre-emi- 
Dsnee  was  exclusively  vested  in  the  husband.  He  was  answer- 
able  for  her  misbehavior,  and  hence  had  the  right  of  restraint 
over  her  person.    Black.  B.  1,  444. 

Lord  Eaimes,  in  his  Sketches,  says:  "The  man  bears  rule 
over  his  wife's  person  and  conduct;  she  bears  rule  over  his  in- 
clination; he  governs  by  law,  she  by  persuasion." 

In  the  matter  of  Cochrane,  8  Dowl.  P.  C.  632,  the  wife  was, 
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Upon  the  be&rinp  of  a  writ  of  habeag  corpus,  restored  to  her  hos- 
band  upon  the  principle  that  she  was  under  his  guardianship,  and 
that  the  law  entitled  him,  "for  the  sake  of  both,  to  protect  her 
from  the  danger  of  unrestrained  intercourse  with  the  world,  by 
enforcing  cohabitation  and  a  common  residence." 

So  long  as  the  husband  was  entitled  to  the  property  of  the  wife 
and  to  her  industry,  so  long  as  he  bad  power  to  direct  and  control 
her,  and  thus  prevent  her  from  the  commission  of  torts,  there 
was  some  reason  for  his  liability.  The  reason  has  ceased.  The 
ancient  landmarks  are  gone.  The  maxims  and  authorities  and 
adjudications  of  the  past  have  faded  away.  The  foundations 
hitherto  deemed  so  essential  for  the  preservation  of  the  nuptial 
contract,  and  the  maintenance  of  the  marriage  relation,  are  crum- 
bling. The  unity  of  husband  and  wife  has  been  severed.  They 
are  now  distinct  persons,  and  may  h&ve  separate  l^al  estates, 
contracts,  debts  and  injtmea. 

To  this  conclusion  have  all  the  decisions  of  this  court  tended. 
So  far  as  the  separate  personal  property  of  the  wife  is  concerned, 
she  is  now  the  same  as  a  feme  sole.  She  need  not  join  her  hus- 
band with  her  in  a  suit  to  recover  it,  or  for  the  trespass  to  it,  as 
her  rights  only  are  affected,  and  she  must  sue  alone  for  any 
invasion  of  them.  She  may  even  prosecute  a  suit  against  her 
husband  for  any  unlawful  interference  with  her  property,  con- 
trary to  her  wishes.    Emerson  v.  Clayton,  32  111.  493. 

The  right  of  action  for  personal  injuries  to  the  wife  is  prop- 
erty. She  may  sue  alone  for  the  recovery  of  damages  for  such 
injuries,  and  the  husband  can  not,  without  her  oonsent,  release 
them.    C.  B.  £  Q.  R.  R.  Co.  v.  Dunn,  52  lU.  260. 

In  the  same  case  it  is  said  that  she  can  maintain,  in  her  own 
name,  an  action  for  slander  of  her  character.  If  she  alone  is  en- 
titled to  receive,  and  appropriate  to  her  own  use,  damages  recov- 
ered for  slander  of  herself,  she  should  answer  for  her  slander  of 
others. 

Until  the  law  of  1869,  thia  court  adhered  to  the  common  law 
rule,  that  the  husband  was  responsible  for  the  debts  of  the  wife 
contracted  before  marriage.  It  was  repeatedly  declared  that  the 
liability  rested,  not  only  upon  the  fact  that  the  husband,  upon  the 
marriage,  became  the  owner  of  the  wife's  personal  property, 
when  reduced  to  possession,  and  of  a  life  estate  in  her  realty,  but 
upon  the  ^ound  that  he  was  entitled  to  the  entire  proceeds  of 
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her  time  and  her  labor,  and  that,  notwithatanding  the  law  of 
1661,  he  was  still  entitled  to  her  earnings.  Conner  v.  Berry,  46 
lU.  371 ;  McMurty  v.  Webster,  48  ib.  123. 

The  last  decision  was  made  in  1668.  Then  followed  the  law 
of  1869. 

In  the  first  adjudication  made  tinder  it,  it  was  held  that,  as  she 
now  owned  separate  property,  and  enjoyed  her  own  earnings, 
she  most  pay  the  costs  incurred  in  attanpting  to  maintain  her 
Ti^ts.    Musgrove  v.  MosgroTe,  54  111.  186. 

In  Howarth  v.  Warmser,  55  HI.  48,  tiie  husband  was  declared 
to  be  discharged  from  his  former  liability  to  pay  the  debts  of  the 
wife  contracted  before  marriage,  by  force  of  the  legislation  under 
consideration. 

A  married  womui  may  now  be  sued  at  law  upon  her  coo- 
tracts  as  to  her  separate  property.    Cooksou  v.  Toole,  59  lU.  515. 

She  may  now  execute  a  valid  lease  of  her  separate  real  estate 
without  joining  her  hnsband,  and  without  his  consent.  Parent 
v.  CaUerand,  64  lU.  97. 

So  diverse  are  the  rights  and  interests,  the  duties,  obligations 
and  disabilities  of  husband  and  wife  now,  that  it  would  be  most 
unreasonable  to  hold  him  still  liable  for  the  torts  committed 
without  his  presence  and  without  his  consent  or  approbation.  If 
be  is  not  bound  to  pay  her  debts,  why  should  he  be  responsible  for 
her  torts  t  When  the  grotmd-work  is  gone  as  to  one,  it  is  gone 
as  to  the  other,  and  the  structure  of  the  past  must  fall  before  the 
innovations  of  the  present 

She  is  now,  to  a  very  great  extent,  independent  of  him,  and 
is  clothed  with  rights  and  powers  ample  for  her  own  protection ; 
and  80  far  as  her  separate  property  is  concerned,  is  responsible 
for  her  debts  .»^^  ^.^ntracts,  with  reference  to  it.  They  are  not 
one,  as  heretofore.  They  are  one  in  name,  and  are  bound  by  sol- 
emn contract,  sanctioned  by  both  divine  and  human  law,  to  mu- 
tual respect;  should  be  of  the  same  household,  and  one  in  love 
and  affection. 

But  a  line  has  been  drawn  between  them,  distinct  and  inef- 
faceable, except  by  legislative  power.  His  legal  supremacy  is 
gone,  and  the  sceptre  has  departed  from  him. 

She,  on  the  contrary,  can  have  her  separate  estate;  can  con- 
tract with  reference  to  it ;  can  sue  and  be  sued,  at  law,  upon  the 
contracts  thus  made;  can  sue,  in  her  own  name,  for  injury  to  her 
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penon  and  alander  of  her  character,  and  can  enjo7  the  fruits  of 
her  time  and  labor  free  from  the  control  or  interference  of  her 
husband. 

The  "^^M'TiH  of  the  past  hare  been  broken  by  the  progression 
of  the  present,  and  she  ma?  now  enter  upon  the  stem  conSicte 
of  life  nntrammeUed.  She  no  longer  clings  to  and  depends  upon 
man,  bnt  has  the  legal  ri^t  and  aspires  to  battle  with  him  in  the 
contests  of  the  forum ;  to  outvie  him  in  the  healing  art ;  to  dimb 
with  him  the  steps  of  fame,  and  to  share  with  him  in  every  occu- 
pation. Her  brain  and  hands  and  tongue  are  her  own,  and  she 
should  alone  be  responsible  for  slanders  ottered  by  herself. 

Our  opinion  is,  that  the  neceasary  o3>eration  of  the  statutes  is 
to  discharge  the  husband  from  his  liability  for  the  torts  of  the 
wife,  during  coverture,  which  he  neither  aided,  advised  nor  coun- 
tenanced. 

The  judgment  is  reversed  and  the  cause  remanded. 
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SEPAXATION  AND  DIVORCE. 
Wbn  DhoroM  will  ba  tUeogwaacI  OntaUa  af  Aa  Stat*  Gniitb« 


PELT  T.  PELT. 

59  N.  J.  Eq.  606.    1899. 

QuMMEKE,  J .  The  appellant,  b;  her  bill  in  this  case,  aeeka  a 
decree  of  divorce  from  her  husband  for  adultery,  and  also  for 
desertion.  The  respondent  has  pleaded,  in  bar  of  the  relief 
sought,  a  decree  of  absolute  divorce  obtained  by  him  against  the 
appellant  in  a  district  court  of  the  territory  of  Utah.  A  full  re- 
cital of  the  avermentB  of  the  plea  is  not  necessary.  It  ta  snfft- 
cient  for  present  purposes  to  say  that  the  truth  of  those  aver- 
ments is  conceded  by  the  appellant;  that  from  them  it  appears 
that  the  court  which  rendered  the  decree  pleaded  had  jurisdiction 
of  the  subject-matter  of  the  suit,  and  of  the  respondent  here,  who 
was  the  complainant  therein  and  who  at  the  time  of  the  institu- 
tion of  the  suit  was  a  iona  fide  resident  of  the  territory  of  Utah; 
that  the  domicile  of  his  wife  was  in  this  state,  and  that  she  was 
neither  served  with  process  within  the  territory  of  Utah,  nor  did 
she  personally  submit  herself  to  the  jurisdiction  of  the  court,  but 
that  jurisdiction  was  obtained  by  publication  of  the  process  and 
complaint  made  in  accordance  with  the  statates  of  Utah ;  that,  in 
addition,  personal  service  thereof  was  made  upon  her,  at  her  resi- 
dence in  New  Jersey,  a  BufSciently  long  time  before  the  period 
within  which  to  make  answer  had  expired,  to  afford  her  an  oppor- 
tnnity  to  defend  the  snit,  if  she  bad  desired  to  do  so;  and  that 
the  decree  was  granted  upon  two  grounds,  viz.,  cruelty  and  deser- 
tion. What  force  and  effect  will  be  attributed  to  a  decree  of 
divorce,  rendered  in  a  court  of  a  sister  state,  where  the  jurisdic- 
tion of  the  court  rests  solely  upon  the  domicile  of  the  complainant, 
and  where  the  defendant,  being  a  non-resident,  is  bronght  into 
eourt  by  publication  and  the  service  of  notice  outside  the  Jurisdio- 
131 
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tion,  is  a.  question  of  first  impression  in  this  court.  It  will  not  be 
denied  that  the  preservation  of  good  morals,  and  a  proper  regard 
for  social  relations,  make  it  desirable  that  such  a  decree  should  be 
considered  valid,  not  only  in  the  state  where  it  is  proDOonced,  bat 
in  every  other  jurisdiction,  provided  the  groundB  upon  which  it  is 
based  are  recognized  in  such  jurisdiction  as  justifying  the  decree. 
By  it  the  matrimonial  relation  of  the  husband  and  wife  is  termi- 
nated in  the  state  in  which  it  is  rendered.  Within  the  boundaries 
of  that  state  a  marriage  afterwards  contracted  by  either  of  the 
parties  with  a  third  person  ia  entirely  valid.  So,  too,  sexual  rela- 
tions between  the  fonner  husband  and  wife,  within  that  jurisdic- 
tion, subsequent  to  the  entry  of  the  decree,  are  illicit,  unless  sanc- 
tioned by  a  new  marriage.  But,  if  the  decree  is  without  extra- 
territorial force,  the  entire  status  of  both  parties  is  reversed  as 
soon  as  they  pass  beyond  the  limits  of  that  state.  A  subsequent 
marriage  to  a  third  person  within  that  state  then  bectnnes  void, 
and  the  relatione  of  the  parties  to  it  become  adulterous ;  while 
sexual  relations  between  the  parties  to  the  decree,  which  are  mere- 
tricious if  indulged  in  within  that  state,  become  matrimonial 
again  when  indulged  in  without  its  borders.  A  condition  of  the 
law  which  makes  the  intercoujse  of  a  man  and  woman  either 
legitimate  or  adulterous,  as  they  happen  to  be  within  the  limits  of 
one  state  or  another,  is  not  to  be  tolerated  any  fnrther  than  is 
plainly  required  by  public  policy. 

That  the  public  policy  of  New  Jersey  does  not  require  that 
recognition  should  be  refused  to  a  decree  of  divorce,  rendered  by 
a  court  of  a  sister  state,  because  the  defendant  bad  her  domicile  in 
another  state,  and  was  not  within  the  jurisdiction  of  that  court, 
seems  to  me  plain.  State  policy,  when  determined  by  the  l^isla- 
ture,  controls  the  judicial  branch  of  the  government;  and  the  leg- 
islature of  New  Jersey,  by  vesting  in  our  court  of  chancery  sole 
jurisdiction  over  the  subject  of  divorce,  and  then  authorizing  it 
to  render  decrees  divorcing,  a  vinculo,  resident  complainants 
from  nonresident  defendants,  after  obtaining  jurisdiction  over 
the  latter  by  publication,  and  notice  served  out  of  the  state  upon, 
or  mailed  to  the  i>ost-ofBee  address  of,  the  latter,  has,  as  it  seems 
to  me,  declared  what  our  policy  in  this  regard  shall  be.  That  it 
was  intended  by  the  legislature  that  decrees  of  divorce  so  ren- 
dered should  be  valid  in  every  jurisdiction,  so  far  as  it  had  the 
power  to  make  them  so,  goes  without  saying;  and  it  cannot  be 
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conceived  that  it  was  intended  that  we  should  refuse  to  accord 
to  the  decrees  rendered  in  the  eoorte  of  our  sister  states  against 
nonresident  defendants,  who  have  not  sobmitted  themselves  to 
the  jurisdiction  of  such  courts,  the  efScacy  we  claim  for  our  own, 
when  liable  to  the  same  objection. 

As  has  been  heretofore  stated,  the  question  before  us  has  never 
been  determined  in  this  court.  It,  however,  received  considera- 
tion in  Doughty  v.  Doughty,  28  N,  J,  Eq.  581,  although  the  case 
was  decided  npon  another  ground.  In  that  case  Bbaslet,  C.  J., 
delivering  the  opinion  of  the  court,  says:  "A  judgment  of 
divorce,  resting  even  on  such  a  contracted  foundation  as  the  dom- 
icile of  one  of  the  parties  alone,  bears  with  it,  into  other  jurisdic- 
tions, a  title  to  respect,  and  in  some  cases  a  claim  to  voluntary 
adoption.  In  such  instances,  I  regard  the  question  whether  the 
judgment  shall  be  eztraterritorially  enforced  to  be  one  resting 
entirely  on  the  consideration  that,  in  a  matter  of  unusual  interest 
of  this  nature,  an  obligation  rests  upon  every  government  to 
carry  into  effect,  as  far  as  is  reasonably  practicable,  and  as  may 
be  consistent  with  its  own  policy,  all  foreign  judgments.  But  an 
appeal  of  this  kind  to  interatate  comity  should,  I  think,  never 
prevail,  when  the  judgment  sought  to  be  accredited  has  been  ren- 
dered in  violation  of  that  fundamental  axiom  of  justioe  that  the 
parties,  before  their  rights  are  adjudged,  shall  have  an  oppor- 
tunity  of  being  heard.  A  judgment  of  divorce  proceeding  from  a 
jurisdiction  founded  on  domicile  would  not  ctmtravene  essential 
rules  of  natural  justioe,  if  actual  notice  to  appear  had  been  - 
served  on  the  defendant  residing  abroad.  It  is  true  that  a  notice 
so  served  on  a  litigant  out  of  the  jurisdiction  in  which  a  suit  is 
pending  may  add  nothing  to  the  judicial  right  to  take  cognizance 
over  the  cause,  but,  nevertheless,  it  may  impart  a  quality  to  the 
resulting  judgment  that  will  serve  as  a  credential  to  it  in  a  for- 
eign jurisdiction."  There  is  much  contrariety  of  opinion  upon 
the  question  in  •the  courts  of  the  various  states,  but  the  weight 
of  authority  seems  to  support  the  view  expressed  in  Doughty  t. 
Doughty  to  this  extent,  at  least  that  interstate  comity  requires 
that  a  decree  of  divorce  pronounced  by  a  court  of  the  atat*  in 
which  the  complainant  is  domiciled,  and  which  has  jurisdiction 
of  the  subject-matter  of  the  suit,  shall,  in  the  absence  of  fraud, 
be  given  full  force  and  effect  within  the  jurisdiction  of  a  sister 
state,  notwithstanding  that  the  defendant  does  not  reside  within 
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the  joriBdiction  of  the  court  which  pronounced  the  decree,  and 
has  not  been  served  with  process  therein ;  provided,  that  a  sab- 
Btituted  service  has  been  made  in  accordance  with  the  provisioDS 
of  the  statute  of  that  state,  and  that  actual  notice  of  the  pendency 
of  the  suit  has  been  given  to  the  defendant,  and  a  reasonable 
opportunily  afforded  to  put  in  a  defense  thereto ;  and  provided, 
further,  that  the  ground  upon  which  the  decree  rests  is  one  which 
the  public  policy  of  the  state  in  which  it  is  sought  to  be  enforced 
recognizes  as  a  sofflcient  cause  for  divorce.  That  view  commends 
itself  to  us,  and  we  think  that,  subject  to  the  limitations  men- 
tioned, the  courts  of  New  Jersey  should,  as  a  matter  of  interstate 
comity,  recognize  as  valid  a  decree  of  divorce  rendered  by  the 
court  of  a  sister  state  against  a  reudent  of  this  state  who  has  not 
been  served  with  process. 

In  the  case  before  us,  the  court  pronouncing  the  decree  which 
has  been  pleaded  in  bar  of  the  relief  sought  by  the  complainant 
was  a  court  of  the  domicile  of  the  present  defendant.  It  had 
jurisdictioit  of  the  subject-matter  of  the  suit.  There  was  a  sub- 
8titnt«d  service  of  process  upon  the  defendant  therein  (the  pres- 
ent complainant)  by  pubUcatioa,  in  accordance  with  the  pro- 
visions of  the  Utah  statute.  Actual  notice  of  the  pendency  of  fiLe 
suit  was  given  to  her  in  time  to  have  enabled  her  to  make  defense 
thereto,  if  she  had  desired  to  do  so.  There  is  not  even  a  ei^^gea- 
tion  that  the  decree  is  tainted  by  fraud,  and  one  of  the  grounds 
upon  which  it  reets,  namely,  desertion,  is  recognized  by  the  laws 
of  this  state  as  justifying  the  dissolution  of  the  marriage  reUtion. 
The  decree  appealed  from  should  be  aflBrmad. 

IVUoiE,  C.  J.,  diaaoitiBg. 
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Th«  New  YoHc  Rol*  u  to  JnriwBrtion. 

PEOPLE  v.  BAKER 
76  N.  Y.  78.     1879. 

The  indictment  chained,  and  the  evidence  on  the  part  of  the 
prosecution  tended  to  show,  that  in  the  year  1871  defendant  in 
error  waa  married  to  (me  Sallie  'West,  in  the  state  of  Ohio,  and 
that  in  November,  1874,  while  ahe  waa  still  living,  he  married  (me 
Eunice  Nelson,  at  Auborn,  in  this  state. 

The  defendant  in  error  offered  in  evidence  an  exemplified  (»py 
of  the  record  of  a  judgment  in  the  Court  of  Common  Pleas,  of 
the  county  of  Seneca,  state  of  Ohio,  in  an  action  by  said  Sallia 
against  him  for  divorce.  The  record  showed  proof  of  service  of 
process'  on  defendant  by  publicBti(m;  there  waa  no  personal 
appearance  by  him.  The  judgment  purported  to  dissolve  the 
marriage,  on  the  ground  of  "gross  neglect  of  duty,"  on  his  part. 
The  statute  of  the  state  of  Ohio  was  also  offered  in  evidence,  by 
which  it  appeared  Ibat  the  prooeedings  in  said  action  were  regu- 
lar and  sufficient,  and  that  the  judgment  waa  valid  and  binding 
under  the  laws  of  that  state.  Said  evidence  was  objected  to  on 
the  part  of  the  people,  upon  the  ground  that  that  court  had  no 
jurisdiction  over  the  defendant  or  the  subject-matter.  The  court 
held  that  the  evidence  was  inc<mipetent  for  any  purpose  save 
as  showing  the  intent  of  the  defendant,  and  received  the  evidence 
for  that  purpose  only,  to  which  his  (»>unsel  duly  excepted.  The 
farther  material  facts  appear  in  the  opinion. 

FOLOBR,  J.  As  we  look  at  this  case,  it  presents  this  question : 
Can  a  court,  la  another  state,  adjudge  to  be  dissolved  and  at  an 
end  the  matrimonial  relation  of  a  citizen  of  this  state,  domiciled 
and  actnally  abiding  here  throughout  the  pendency  of  the  judi- 
cial proceedings  there,  without  a  voluntary  appearance  by  him 
therein,  and  with  no  actual  notice  to  him  thereof,  and  without 
personal  service  of  process  on  him  in  that  state. 

We  assume,  in  putting  this  proposition,  that  the  defendant  in 
error  was  in  the  utnation  therein  stated.  We  think  that  it  may 
properly  be  thus  assumed.  It  is  true,  that  the  first  which  is  dis- 
closed of  the  defendant  in  error,  by  the  error-book,  shows  him  in 
another  state,  in  the  act  of  marriage  with  Sallie  West,  the  other 
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party  in  the  jndicial  proceedings  there  held.  It  does  not  appear 
where  hia  domicile  tlien  was,  nor  whsre  it  had  been.  Aft«r  the 
marriage,  however,  the  persons  then  married  resided  at  Roches- 
ter, in  this  state,  at  a  time  prior  to  the  commeacement  of  those 
judicial  proceedings,  and  he  continued  to  reside  in  that  eit;  until 
in  1875,  and  after  the  final  judgment  therein  waa  rendered.  We 
lode  in  vain  in  the  error-book  for  any  exception,  proposition  or 
HQggestion  which  presents  or  indicates  that  the  case  waa  tried  at 
the  sessious,  upon  the  theory  or  contrition  that  the  defendant  in 
error  waa  domiciled  in  Ohio,  or  temporarily  abiding  there,  at  any 
time  daring  the  pefidency  of  the  judicial  proeeedinga  in  that 
state. 

We  come  back  then  to  the  question  we  have  above  stated.  We 
are  ready  to  say,  that  as  the  law  of  this  state  has  been  declared 
by  its  courts,  that  question  must  be  answered  in  the  negative. 
The  principle  declared  in  the  opinions  has  been  nniform.  Sueh 
is  the  utterance  in  Borden  v.  Fitch,  15  J.  R.  121 ;  Bradshaw  v. 
Heath,  13  Wend.  407;  Viseher  v.  Vischer,  12  Barb.  640;  Kerr  v. 
Kerr,  41  N.  T.  272 ;  Hoffinan  v.  HoflEman,  46  id.  30.  Nor  does  it 
avail  against  them  to  say,  that  the  facts  of  those  cases  do  not 
quadrate  exactly  with  those  of  the  case  before  us.  The  utter- 
ances, which  we  speak  of  were  not  inconsiderate  expressions,  nor 
dicta  merely.  They  were  considerate  steps  in  the  reasoning,  lead- 
ing to  the  solemn  conclusion  of  the  court.  And  as  touching  the 
question  in  its  general  relations,  we  may  cite  Eilbnm  v.  Wood- 
worth,  5  J.  R.  37;  Shumway  v.  Stilhnan,  4  Cow.  292;  a.  c,  C 
Wend.  447 ;  and  Ferguson  v.  Crawford,  70  N.  Y.  253,  where  the 
whole  subject  is  elaborately  considered.  We  know  of  no  case  in 
our  courts  which  has  questioned  the  principle  declared  in  these 
authorities.  Kinnier  v.  Kinnier,  45  N.  T.  535 — sometimes 
claimed  to  be  a  departure — does  not.  It  is  recognized  tiiere  that 
to  make  valid  in  this  state  a  judgment  of  divorce  rendered  by  a 
court  of  another  state,  that  court  must  have  "the  parties  within 
its  jurisdiction,"  must  "have  jurisdiction  of  the  subject-matter 
and  of  the  parties,"  who  "must  be  within  the  jurisdiction  of  the 
court."  Hunt  V.  Hunt,  72  N.  T.  217,  does  not  That  case  waa 
close.  It  went  upon  the  ground,  built  up  with  elaboration,  that 
both  parties  to  the  judgment  wwe  domiciled  in  Louisiana  whra 
the  judicial  proceedings  were  there  begun  and  continned  and  the 
judgment  was  rendered,  and  were  subject  to  its  laws,  including 
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those  for  the  snbstitated  service  of  process.  We  meaat  to  keep 
the  reach  of  our  judgment  within  the  botmda  fixed  by  the  facts 
in  that  case. 

We  must  and  will  abide  by  the  law  of  thia  state,  as  thus 
declared,  unless  the  adjudications  in  which  it  has  been  set  forth 
have  been  authoritatively  overruled  in  tbat  regard.  As  this  is  a 
question  of  Federal  c^nizance,  we  ought  to  enquire  whether  the 
national  judiciary  has  declared  anythiag  inconsistent  therewith. 
Cheever  v.  Wilson,  9  Wall.  108,  is  cited.  Clearly  that  case  is  not 
applicable.  There  both  of  Oie  parties  to  the  judgment  made  a 
voluntary  appearance,  and  the  divoree  court  had  jurisdiction  of 
their  persons,  as  it  had  of  the  subject-matter.  "It  bad  jurisdic- 
tion of  the  parties,  and  the  subject-matter,"  says  the  opinion  in 
the  case  cited.  It  had  jurisdiction  of  the  plaintiff  in  the  divorce 
proceedings,  by  her  voluntary  appearance  in  court,  as  a  peti- 
tioner, and  showing  a  bona  fide  residence  in  that  state,  in  the  way 
fixed  therefor  by  its  statute  law.  It  had  jurisdiction  of  the  per- 
son of  the  defendant,  by  his  voluntary  appearance  in  the  court, 
and  putting  in  a  sworn  answer  to  the  petition.  The  dictum  in 
the  case  of  Pennoyer  v.  Neff,  95  U.  S.  714,  even  had  it  the  force 
of  a  judgment,  does  not  go  to  the  extent  needed  to  overrule  these 
decisions  in  our  state.  It  is  there  held,  that  to  warrant  a  judg- 
ment in  personam,  there  must  be  personal  service  of  procera,  or 
assent  in  advance  to  a  service  otherwise.  It  is  also  said  that  a 
state  may  authorize  judicial  proceedings  to  determine  the  status 
of  one  of  its  own  citizeDs  towards  a  nonresident,  which  will  be 
binding  within  the  state,  though  had  without  personal  service 
of  process  or  appearance.  It  is  not  said,  much  less  is  it  authorita- 
tively decided,  that  a  judgment  thus  got  may  do  more  than  estab- 
lish the  status  of  the  parties  to  it,  within  the  state  in  which  the 
judgment  is  rendered.  The  case  just  cited  is  the  latest  annuncia- 
tion known  to  us  of  the  Supreme  Court  of  the  United  States.  It 
does  not  overrule  the  declarations  of  our  own  courts.  It  rather 
sustains  them.  We  must  and  do  concede,  tbat  a  statfi  may 
adjudge  the  status  of  its  citizen  towards  a  nonresident ;  and  may 
authorize  to  that  end  such  judicial  proceedings  as  it  sees  fit;  and 
that  other  states  must  acquiesce,  so  long  aa  the  operation  of  the 
judgment  is  kept  within  ita  own  confines.  But  that  judgment 
cannot  push  its  effect  over  the  borders  of  another  state,  to  the 
subversion  of  its  laws  and  the  defeat  of  its  policy ;  nor  seek  across 
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ita  bounds  the  person  of  one  of  its  citizens,  and  fix  npon  him  a 
status,  against  his  will  and  withoat  his  consent,  and  in  hoetility 
to  the  laws  of  the  sovereignty  of  his  allegiance. 

It  is  said  that  a  judicial  proceeding  to  touch  the  matrimonial 
relation  of  a  citizen  of  a  state,  vhether  the  other  party  to  that 
relation  is  or  is  not  also  a  citizen,  ia  a  proceeding  in  rem,  or  as  it 
is  more  gingerly  put,  quasi  in  rem.  But  it  was  never  heard  that 
the  courts  of  one  state  can  affect  in  another  state  the  rem  there, 
not  subjected  to  their  process,  and  over  the  person  of  the  owner 
of  which  no  jurisdiction  has  been  got.  Now,  if  the  matrimonial 
relation  of  the  one  party  is  the  ret  in  one  state,  is  not  the  matri- 
monial relation  of  the  other  party  a  res  in  another  state  t  Take 
the  case  of  a  trust,  the  subject  of  which  is  lands  in  several  states, 
the  trustees  all  living  in  one  state.  Doubtless  the  courts  of  a 
state  in  which  the  trustees  did  not  live  and  never  went,  but  in 
which  were  some  of  the  trust  lands,  could  proceed  in  rem  and 
render  a  judgment  without  personal  service  of  process,  which 
would  determine  there  the  invalidity  of  the  trust  and  affect  the 
possession  and  title  of  the  lands  within  the  jurisdiction  of  those 
courts ;  but  it  would  not  be  contended  that  the  judgment  would 
operate  upon  the  trustees  or  npon  the  trust  lands,  in  other  states, 
so  as  to  afFect  the  title,  or  the  possession,  in  those  states.  It 
could  operate  only  on  the  rem  upon  which  the  process  of  those 
courts  could  lay  hold.  And  why  is  not  the  matrimonial  relation 
of  a  citizen  of  New  York,  as  it  exists  in  that  state,  if  it  is  a  res, 
as  much  exempt  from  the  effect  of  such  a  judgment  as  lands  in 
that  state,  and  the  trust  under  which  they  may  be  held!  Is  not 
any  other  relation  of  mankind  as  much  a  res  for  the  touch  and 
adjudication  of  courts  as  that  of  a  husband  and  wifet  Take  the 
relation  of  a  minor  orphan  to  its  guardian,  or  to  those  entitled 
by  law  to  be  its  guardians.  That  is  a  statv^,  in  kind  as  the  matri- 
monial relation.  The  courts  of  one  state  may  act  and  appoint 
a  guardian  for  such  a  child,  if  it  is  within  their  territorial  juris- 
diction, and  remains  there ;  but  the  appointment  is  not  operative 
per  se  in  another  state,  into  which  the  child  goes.  (Woodworth 
V.  Spring,  4  Allen,  321.)  It  is,  of  course,  to  be  granted,  as  before 
said,  as  a  general  proposition,  to  which  it  is  not  now  needful  to 
suggest  limitations,  that  each  state  may  declare  and  adjudge  the 
status  of  its  own  citizens.  And,  hence,  if  one  party  to  a  pro- 
ceeding is  domiciled  in  a  state,  the  status  of  that  party,  as  af- 
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fected  hy  the  matrimonial  relation,  may  be  adjudged  upon  and 
confirmed  or  changed,  in  accordance  witii  the  laws  of  tlLat  state. 
But  has  not  the  state  in  which  the  other  party  named  in  the 
proceeding  is  domiciled,  also  the  equal  ri^t  to  determine  his 
status,  na  thus  aflfect«d,  and  to  declare  by  law  what  may  change 
it,  and  what  shall  not  change  itt  If  one  state  may  have  its 
policy  and  enforce  it,  on  the  snbject  of  marriage  and  divorce, 
another  may.  And  which  shall  have  its  policy  prevail  within  its 
own  borders,  or  shall  yield  to  that  of  another,  is  not  to  be  deter- 
mined by  the  facility  of  the  judicial  proceedings  of  either,  or  the 
greater  ^)eed  in  appealing  to  them.  That  there  ia  great  diversity 
in  policy  is  very  notable.  It  does  not,  however,  seem  to  tend  to 
a  state  of  harmonious  and  reliable  uniformity,  to  set  up  the  rule 
that  the  state  in  which  the  courts  first  act  shall  extend  its  laws 
and  policy  beyond  its  borders,  and  bind  or  loose  the  citizens  of 
other  sovereignties.  It  will  prove  awkward,  and  worse  than 
that,  afBictive  and  demoralizing,  for  a  man  to  be  a  husband  in 
name  and  under  disabilities  or  ties  in  one  jurisdiction,  and  single 
and  marriageable  in  another.  Yet  it  ia  only  in  degree  that  it  is 
harder  than  the  results  of  other  conflicts  in  laws.  It  is  more 
sharply  presented  to  us,  because  tenderer,  more  saorod,  more 
lasting  relations,  of  greater  consequence,  are  involved,  and  be- 
cause the  occasions  calling  attention  to  the  conflict  have,  of  late 
years,  become  so  frequent.  Whatever  we  may  hold  in  the  United 
States,  it  will  not  change  results  in  foreign  countries.  And  in 
seeking  for  a  rule  which  shall  be  of  itself,  from  its  own  reason, 
correct,  we  ought  to  find  or  form  one,  if  may  be,  that  is  generally 
applicable.  However  submissively  we  most  concede  to  every  sov- 
ereignty the  right  to  maintain  snch  degree  of  strictness  in  the 
domestic  relations  sa  it  sees  fit  within  its  own  territory,  there  is 
no  principle  of  comi^  which  demands  that  another  sovereignty 
ahaU  permit  the  status  of  its  citizens  to  be  affected  fliereby,  when 
contrary  to  its  own  public  policy,  or  its  standard  of  public 
morals. 

We  are  not,  therefore,  satisfied  with  the  doctrine  that  rests  the 
validity  of  such  judicial  proceedings  npon  the  right  and  sover- 
eign power  of  a  state  to  determine  the  status  of  its  own  citizens, 
and  because  it  may  not  otherwise  effectually  establish  it,  asserts 
the  power  to  adjudge  upon  important  rights,  without  hearing  the 
party  to  be  affected,  and  without  giving  him  the  notice  which  is 
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required  by  the  principles  of  natural  justice,  he  being  all  the 
while  b^ond  its  jurisdiction. 

Besides,  a  just  consideration  of  what  is  a  proceeding  tn  rem, 
and  of  the  effect  of  a  judgment  therein,  shows  that  the  latter  does 
not  reach  so  far  as  is  contended  for  it.  It  is  a  proceeding  tn  rem 
merely.  The  jut^ment  therein  is  not  usually  a  ground  of  action 
tn  personam  in  another  jurisdiction,  for  aa  a  proceeding  in  per- 
sonam, or  as  giving  foundation  for  one,  the  court  gets  no  juris- 
diction.  (Pauling  v.  Bird's  Exrs.,  13  J.  R.  192.)  How  then, 
upon  such  basis,  can  the  judgment  be  brought  here  and  made 
the  foundation  of  an  action  against  one  personally,  and  if  not  a 
means  of  offense  tn  personam,  how  a  means  of  defence  to  the 
person,  when  sought  to  be  held  for  personal  acta,  in  violation  of 
the  laws  of  his  allegiance  t 

The  consequences  of  such  want  of  harmony  in  polity  and  pro- 
ceeding, we  have  adverted  to.  The  extent  of  them  ought  to  bring 
in  some  legislative  remedy.  It  is  not  for  the  courts  to  disregard 
general  and  essential  principles,  so  as  to  give  palliation.  Indeed, 
it  is  better,  by  an  adherence  to  the  policy  and  law  of  our  own 
jurisdiction,  to  make  the  clash  the  more  and  the  earlier  known 
and  felt,  so  that  the  sooner  may  there  be  on  authoritative  d&- 
termination  of  the  conflict. 

It  is  urged  upon  us  that  our  state  cannot  with  good  grace  hold 
invalid  this  judgment  of  a  court  of  Ohio,  when  our  own  Code 
provided,  at  the  time  of  the  rendition  of  it,  for  the  giving  of 
judgmrait  of  divorce  against  a  nonresident,  by  like  substituted 
service.  It  is  true  that,  until  the  new  Code  of  Procedure,  such 
had  been  the  ease.  (2  R.  L.  197,  see.  1 ;  1  Id.  489,  sec  9 ;  2  B.  S. 
144,  sec.  38;  Id.  185,  Id.  187,  see.  134;  Laws  of  1862,  chap.  246, 
sec.  1;  Old  Code,  sec.  135;  but  see  New  Code,  sub.  438,  sec.  4.) 
This  is  but  to  say  that,  on  the  principle  of  the  comity  of  stat«8, 
we  should  give  effect  to  this  judgment.  But  this  principle  is 
not  applied  when  the  laws  and  judicial  acts  of  another  state  are 
contrary  to  our  own  public  policy,  or  to  abstract  justice  or  pure 
morals.  The  policy  of  this  state  always  has  been  that  there  may 
of  right  be  but  one  sufficient  cause  for  a  divorce  a  viwivlo;  and 
that  policy  baa  been  upheld,  with  strenuous  effort,  against  pei^ 
sbtent  struggles  of  individuals  to  vitiate  and  change  it.  And 
though  it  is  lightly,  we  must  think,  sometimes  said  that  it  is  but 
a  technicality,  that  there  must  be  personal  notice  and  chanoe  to 
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be  heard,  to  make  a  valid  judgment  afieetiog  personal  rights  and 
conditions,  we  cannot  but  estimate  the  principle  as  of  too  funda- 
mental and  of  too  grave  importance  not  to  be  shielded  by  the 
judiciary,  as  often  as  it  is  in  peril. 

We  are  aware  that  there  are  decisions  of  the  courts  of  sister 
states  to  the  contrary  of  the  authorities  in  this  state.  Th^  are 
ably  expressed ;  they  are  honestly  conceived.  They  are,  however, 
on  one  side  of  a  judicial  controversy  the  dividing  line  whereof 
is  well  marked,  and  is  not  lately  drawn.  It  would  not  be  prof- 
itable to  review  and  discuss  them.  They  are  prevalent  within  the 
jurisdictions  in  which  they  have  been  ottered,  and  we  cannot 
expect  to  change  them  there.  They  are  in  opposition  to  the  judg- 
ments of  our  own  courts,  which  we  must  respect,  add  with  which 
onr  reason  accords.  It  remains  for  the  Supreme  Court  of  the 
United  States,  as  the  final  arbiter,  to  determine  how  far  a  judg- 
ment rendered  in  such  a  case,  upon  such  substituted  service  of 
process,  shall  be  operative,  without  the  territorial  jurisdiction  of 
the  tribunal  giving  it. 

There  is  an  exception  still  to  be  noticed.  The  court,  in  charg- 
ing the  jury,  stated  to  them  that  if  the  divorce  had  been  ob- 
tained under  the  laws  of  this  state,  though  the  defendant  in 
error  would  not  have  been  guilty  of  the  crime  of  bigamy,  yet  he 
would  have  been  guilty  of  a  misdemeanor,  and  that  that  was  a 
pertinent  consideration  for  them.  We  do  not  understand  that 
this  was  meant  for  an  instruction  that  they  could  convict  him  of 
the  misdemeanor,  if  they  did  not  find  that  he  was  guilty  of  the 
higher  offence.  The  ehai^  is  to  be  taken  in  connection  with  the 
reception  in  evidence  of  the  Ohio  record,  on  the  question  of  his 
intent.  As  bearing  merely  upon  his  goilty  or  innocent  purpose, 
it  was  not  mappropriate  for  the  jury  to  consider  that,  tboogh  a 
man  from  whom  his  wife  has  been  divorced  a  vinculo,  in  this  state 
may  not,  by  marrying  again,  incur  the  penalties  for  bigamy,  so 
long  aa  she  lives. 

We  are  of  opinion  that  the  judgment  of  the  General  Term 
should  be  reversed,  and  that  of  the  SaasioBs  be  affirmed. 

Cmaaxm,  Cb.  J.,  dissented. 
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Adnltarj  a*  >  Groiiiid  of  DiverMb 

NICHOLS  V.  NICHOLS. 
31  Vt.  328.    1858. 

Libel  for  divorce  from  the  boDds  of  matrimony.  The  cause  for 
divorce  was  the  alleged  adultery  of  the  libellee.  The  Ubellee, 
by  her  guardian  ad  litem,  resisted  the  libel  on  the  ground  that 
she  was  insane  at  the  time  of  the  commisaion  of  the  adulterous 
acts  charged. 

Rbdfibld,  Ch.  J.  This  is  libel  for  divorce  a  vinovlo,  for  the 
adultery  of  the  wife.  The  defence  was  that  she  was  insane  at 
the  time.  The  court  are  satisfied  of  the  facts  alleged,  both  in 
support  and  defence  of  the  libel,  and  are  not  satisfied  that  the 
act  complained  of  was  done  in  a  lucid  intervaL 

The  court  held  that  general  insanity  is  a  full  defence  for  all 
acts  which  by  the  statute  are  grounds  of  granting  divorce.  In 
regard  to  severity  and  desertion,  there  could  be  no  question. 
There  is  wanting  the  consenting  will,  which  is  indispensable  to 
give  the  acts  the  quality,  either  of  seventy  or  desertion.  The 
case  is  the  same  in  regard  to  acts  of  sexual  intercourse  with  one 
not  the  husband.  If  done  by  force,  or  fraud,  no  one  could  pre- 
tend tiiat  it  formed  any  ground  of  dissolving  the  bonds  of  matri- 
mony. And  insanity  is  even  more  an  excuse,  if  possible,  than 
either  force  or  fraud.  It  not  only  is  not  the  act  of  a  responsible 
agent,  but  in  some  sense  it  might  fairly  be  regarded  as  superin- 
duced by  the  consent  or  connivance  of  the  husband,  since  he  has 
the  right,  and  is  bound  in  duty,  to  restrain  the  wife,  when  be- 
reft of  reason  and  the  power  of  self  control,  from  the  commis- 
sion of  all  unlawful  acts,  both  to  herself  and  others. 

If  the  husband,  knowing  the  wife  'a  propensity  to  self  destruc- 
tion, suffered  her  to  take  her  own  life,  he  could  be  regarded  as 
scarcely  leas  than  a  murderer  himself.  So,  too,  in  regard  to  the 
act  complained  of.  It  was  in  the  power  of  the  husband  always 
to  guard  against  such  consequences.  And  if  he  failed  in  this 
duty,  he  surely  could  not  ask  the  court  to  visit  the  consequence 
of  his  own  misconduct  upon  the  unfortunate  being,  whom  having 
sworn  to  love,  comfort,  honor  and  keep,  in  sickness  and  in  health. 
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till  death,  he  had  chosen  to  abandon  to  the  short  charily  of  a 
proverbially  heartless  world,  in  the  hour  of  her  utmost  necessity. 

And  if  the  case  were  shown,  of  those  to  whose  care  the  hnsband 
had  prudently  entrusted  his  wife,  for  care  or  for  cure  (as  he 
might  lawfully  do),  having  betrayed  or  abused  this  confidence 
to  purposes  of  crime  on  their  part,  as  might  possibly  occur  with- 
out his  faolt,  he  surely  could  not  blame  his  insane  wife  for  the 
treachery  of  his  own  agents,  or  their  assistants.  In  insanity  it 
is  well  known  that  the  subject  is  liable  to  such  illusions  as  to  mis- 
take utter  strangers  for  the  nearest  relatives.  If,  too,  they  retain 
only  the  ordinary  stimulus  of  propensity,  at  such  a  time,  with  no 
power  of  self  control,  they  are,  of  course,  at  the  mercy  of  every 
base  man.  But  in  many  cases  sexual  propensity  is  more  or  less 
excited  during  insanity,  and  the  liability  to  such  contingencies 
proportionally  increased. 

In  such  cases,  for  the  husband  to  seek  for  a  dissoluti(m  of  the 
marriage  relation,  must  argue  great  weakness  or  great  depravity. 

We  have  read  the  case  of  Matehin  r.  Matchin,  6  Barr.  332,  and 
the  opinion  of  the  late  Chief  Justice  Qibson,  where  he  attempts 
to  maintain  that  the  adultery  of  the  wife,  although  insane,  is 
sufficient  ground  of  divorce,  for  the  reason  that  it  tends  to  im- 
pose a  spurious  offspring  upon  the  husband.  The  reason  is  one 
which  will  have  no  application  to  similar  acts  committed  by  the 
husband,  and  as  applied  to  the  wife,  seems  truly  revolting  to  all 
just  sense  of  propriety  and  decency.  We  are  surprised  that  such 
an  opinion  should  ever  have  found  admission  into  the  reports, 
and  should  be  shocked  at  the  prospect  that  it  could  ever  gain  gen- 
eral countenance  in  the  American  Republic. 

A  majori^  of  the  court  are  of  opinion  that  the  libel  must  be 
dismissed. 
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CrMltr  ud  DMMlioB  ms  Gra^^  oT  Offwn. 

WAKNBB  V.  WABNBR. 
5i  Uich.  492.    1884. 

Appeal  from  Van  Bxiren.     (Mills,  J.) 

Divorce  biU.    Complainant  appealB. 

Shsbwood,  J.  The  parties  in  this  cause  were  married  in  Feb- 
ruary, 1878.  They  reaided  in  Van  Buren  County,  and  had  for 
many  years  prior  thereto.  The  complainant  was  sixty-four  years 
old,  a  widower,  and  lived  upon  his  farm  near  the  village  of  Law- 
ton,  with  his  daughter  and  an  aged  mother.  The  defendant  was 
a  widow,  fifty-eight  years  of  age,  owned  a  house  and  several  lots 
in  Lawton,  but  resided  in  Paw  Paw,  and  kept  house  there  with 
a  minor  son  nearly  of  age.  The  mother  of  complainant  was  about 
nine^  years  old,  could  scarcely  get  about  upon  crutches,  was 
very  gross  and  insulting  in  her  language  and  conduct,  and  in 
cons^uence  of  a  diBlocated  hip  aad  other  weaknesses  and  her 
restless  disposition,  required  much  attention  and  great  patience 
and  forbearance  in  caring  for  her.  After  their  marriage  the 
complainant  took  the  defendant  to  her  home  upon  his  farm,  he 
having  taken  her  son  into  his  service  there  several  weeks  before. 
The  parties  continued  to  reside  together  upon  complainant's 
farm  until  about  the  5th  or  6th  day  of  March,  1880,  when  they 
separated,  the  defendant  leaving  the  complainant,  who,  on  the 
28th  day  of  August,  1882,  filed  his  bill  against  the  defendant  for 
divorce,  alleging  as  the  ground  thereof  that  defendant  had  de- 
serted him. 

The  defendant  filed  her  answer  to  the  complainant's  bill,  deny- 
ing the  desertion,  or  that  she  left  the  complainant  without  rea- 
sonable cause.  She  avers  that  the  complainant  is  and  was,  when 
married,  the  owner  of  two  good  farms,  one  in  the  state  of  New 
York  and  the  other  in  this  State ;  that  he  represented  his  prop- 
erty to  be  worth  $10,000 ;  that  he  was  amply  able  to  support  them 
in  a  respectable  manner ;  that  he  would  do  so ;  and  that  her  son 
should  live  with  them  until  he  chose  t»  go  for  himself.  And 
defendant  further  avers  that,  when  she  went  to  live  with  com- 
plainant, she  took  with  her  all  her  beds,  bedding,  table  linen, 
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and  furniture,  put  the  same  into  immediate  use  in  the  family  of 
complainant,  and  continued  so  to  use  the  same  until  much  of  it 
was  worn  oat,  which  he  refused  to  replace.  She  further  claims, 
and  the  testimony  tends  strongly  to  show,  that  the  complainant 
promised  defendant  that  he  would  make  repairs  upon  her  house 
in  Lawton,  and  after  the  first  year  would  go  and  live  there  with 
her,  which  he  subsequently  refused  to  do.  The  answer  further 
avers  that  the  complainant  refused  to  furnish  defendant  with 
suitable  clothing  and  other  necessaries;  that  during  the  four 
years  of  their  marriage  he  let  her  have  less  than  eleven  dollars 
for  that  purpose ;  that  very  soon  after  their  marriage  complain- 
ant and  his  mother  commenced  to  ill-treat  the  defendant  and  her 
son ;  drove  the  son  away  from  their  house ;  was  in  the  habit  of 
cursing  and  swearing  at  defendant,  calling  her  vile  and  wicked 
names,  and  so  cruelly  treated  her  that  he  threatened  her  with 
personal  injuries  even  to  the  taking  of  her  life ;  that  his  abusive 
conduct  was  frequently  exhibited  towards  her  in  the  presence 
of  her  son  and  other  persons ;  that  she  endured  his  cruelties  and 
neglects  for  over  two  years,  and  until  she  found  that  they  were 
greatly  impairing  her  health,  making  her  life  a  burden,  and  that 
there  was  no  hope  of  reform,  and  then  left  the  complainant ;  that, 
as  she  left  him,  with  an  oath  he  called  her  a  bitch  and  told  her 
to  go.  She  further  avers  that  while  she  lived  with  him  she  treated 
him  kindly  and  in  a  manner  becoming  a  good  wife ;  that  be  never 
had  any  cause  for  his  ill-treatment;  that  it  was  solely  for  the 
protection  of  her  life  and  health  that  she  left  him ;  and  that  he 
has  never  since  expressed  a  wish  or  desire  that  she  should  return 
and  live  with  him. 

The  testimony  was  taken  in  open  court,  and  is  voluminous, 
both  parties  being  sworn  in  the  case.  After  a  patient  hearing 
and  careful  examination  of  the  testimony.  Judge  Mills  refused 
to  grant  a  decree  of  divorce,  and  dismissed  complainant's  bill. 
We  think  he  decided  correctly.  Separation  is  not  necessarily  de- 
sertion. The  latter  may  not  arise  until  long  after  the  former 
has  occurred.  Reed  v.  Reed,  Wright  224 ;  Ahrenfeldt  v.  Ahren- 
feldt,  1  Hoff.  Ch.  47;  Clement  v.  Mattison,  3  Eich.  (S.  C.)  93; 
Fellows  V.  Fellows,  31  Me.  342.  And  when  separation  and  de- 
sertion occur  at  the  same  time,  the  guilty  party  is  not  always  the 
one  who  leaves  the  matrimonial  home.  St.  John  v.  St.  John, 
Wright  211;  Cossan  v.  Cossan,  Id.  147;  2  Dane's  Abr.  308;  Bish. 


Digit  zed  by  Google 


146  SEPARATION  AND  DITORCB. 

Mar.  ft  DiT.  S  514.  Desertion,  nnder  the  statute,  is  the  wUfnl 
abandonment  of  one  party  b;  the  other  without  cause,  and 
against  the  will  of  the  party  abandoned,  for  the  period  of  two 
years.  If  the  husband's  conduct  is  so  emel  towards  his  wife  that 
she  cannot  live  and  cohabit  with  him  with  safety  to  her  health 
or  without  peril  to  her  life,  or  if  she  has  good  reason  to  believe 
she  cannot,  and  for  such  reason  she  leaves  him  and  abandons 
his  home,  she  does  not  thereby  commit  the  crime  of  desertion. 
In  such  ease  she  does  not  leave  her  husband  or  her  home  in 
consequence  of  any  willfulness  on  her  part,  but  is  compelled  by 
the  cruelty  of  her  husband,  and  against  her  will,  so  to  do.  The 
desertion  in  such  case  is  upon  his  part,  and  not  upon  hers.  He 
as  completely  eommita  the  crime  of  desertion  when,  by  his  cruel 
conversation  and  conduct,  he  compels  her  for  safety  to  leave 
him  and  his  home,  as  when  he  willfully  and  without  cause  leavfie 
and  abandons  her.  In  all  such  cases  the  husband  is  guilty  of 
the  (irime  or  misconduct  he  charges  against  the  wife,  and  of 
course  cannot  have  a  decree.    How.  Stat.  §  6232. 

We  have  examined  the  testimony  in  this  case  with  care,  and 
find  very  many  of  the  averments  contained  in  the  answer  sus- 
tained by  the  proofs,  particularly  these  relating  to  the  cruel 
language  and  conduct  of  complainant  towards  his  wife.  His 
parsimoniousness  is  also  quite  apparent.  The  langoa^  used  by 
complainant  to  defendant,  so  far  as  the  record  shows,  appears 
to  have  been  without  cause  or  provocation — intolerable  among 
decent  people — and  clearly,  nnder  the  decisions  of  this  Conrt, 
constituting  extreme  cmelty.  Whitmore  v.  Whitmore,  49  Mich. 
417;  Palmer  v.  Palmer,  45  Mich.  150;  Briggs  v.  Briggs,  20  Mich. 
34;  Bennett  v.  Bennett,  24  Mich.  482;  Qoodman  v.  Ooodman,  26 
Mich.  417. 

The  defendant,  as  shown  by  the  testimony,  is  a  sensitiva 
woman  of  good  taste,  culture  and  refinement.  To  her  such  lan- 
^age  and  treatment  is  the  worst  kind  of  cruelty.  She  endured 
it  until  it  not  only  destroyed  the  comfort  and  happiness  of  her 
home,  but  threatened  her  health,  and  there  was  no  hope  of 
change.  No  rule  of  law  or  equity  would  compel  her  to  remain 
longer  with  the  complainant,  and  by  leaving  him  she  did  not 
incur  the  penalty  of  giving  her  guilty  husband  cause  for  divorce. 
The  circuit  court  evidently  took  this  view  of  the  case,  and  I  folly 
agree  with  Chief  Justice  Graves  in  his  remaria  in  the  ease  of 
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I^cholas  ▼.  Nieholas,  50  MiclL  162,  when  he  vtijs  the  appellate 
tribtmal  ovgbt  to  be  fully  persuaded  that  it  must  have  reached 
a  difFerent  conclusion  had  it  occupied  the  poeition  of  the  court 
appealed  fnaa  and  been  favored  with  all  the  advantages  of  that 
court  for  judging  rightly,  before  overruling  the  decree  made. 

We  shall  not  attempt  to  give  a  synopsis  of  the  testimony,  nor 
is  it  necessary  to  comment  further  upon  it  in  disposing  of  the 
ease.  We  will  say,  however,  that  a  review  of  the  evidence  and 
arguments  of  counsel  has  only  confirmed  our  conviction  of  the 
justice  of  the  decree  rendered  by  the  circuit  judge,  which  must 
be  affirmed,  with  costs,  and  in  addition  thereto  the  complainant 
must  pay  to  the  defendant  the  sum  of  $500,  within  ninety  days 
after  the  entry  of  the  order  therefor,  as  alimony  pendente  Ut«. 


Datcrtiaa  m  *  Grannd  of  Dtrore*. 

DANPOETH  V.  DANFOETH. 

83  Me.  130.    1895. 


Walton,  J.  The  question  is  Uus:  If  a  wife  deaerts  her  hus- 
band, and  remains  away  from  him  for  three  consecutive  years, 
and,  during  all  that  time,  continuously  and  unreasonably  refuses 
to  return,  will  the  fact  that,  within  the  three  years,  her  husband 
once  visited  her  and  occupied  flie  same  bed  with  her  for  two  or 
three  nights,  necessarily  interrupt  the  desertion  and  bar  his  right 
to  a  divorce  for  that  cause  t 

We  think  not.  Desertion,  such  as  will  be  a  valid  cause  for  a 
divorce,  is  not  easily  defined.  Stewart  v.  Stewart,  78  Me.  548, 
and  cases  there  cited.  And  it  may  be  equally  difficult  to  define 
what  will  constitute  an  interruption  or  condonation  of  deser- 
tion.   The  authorities  are  conflicting  and  confusing. 

In  Kennedy  v.  Kennedy,  87  111.  250,  where  a  wife,  without 
justification,  refused  to  go  to  a  new  home  which  her  husband 
had  prepared  for  her,  and  remained  away  for  the  statutory 
length  of  time  necessary  to  create  a  valid  ground  for  divorce,  the 
court  held  that  the  fact  that  on  one  occasion  he  cohabited  with 
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her  at  her  brother's  house,  did  not  interrupt  the  deeertioQ  oe 
'  bar  his  right  to  a  divorce. 

And  we  have  reached  the  same  conclusion.  "Utter  desertion 
c4Xitinned  for  three  snceeaaive  yoare,"  is  one  of  the  caoses  for 
which  a  divorce  m^  be  granted.  R.  S.  c.  60,  sec.  2.  And  we 
think  that  if  a  wife  deserts  her  husband  and  remains  away  from 
him  for  the  foil  period  of  three  consecutive  years,  and,  during  all 
that  time,  continuously  and  unreasonably  refuses  to  return,  his 
right  to  a  divorce  is  complete,  and  cannot  be  defeated  by  proof 
that  on  one  occasion,  within  the  three  years,  he  visited  his  wife, 
and,  for  two  or  three  nights,  occupied  the  same  bed  with  her. 

Such  a  visit  is  not  illegal  or  improper.  On  tlie  contrary,  it 
has  often  been  held  to  be  the  duty  of  the  husband  to  visit  his 
absent  wife,  and  to  endeavor  by  all  proper  means  to  effect  a 
reconciliation. 

If  he  succeeds,  and  his  wife  returns  to  her  home  and  to  her 
duties  as  his  wife,  undoubtedly  her  prior  desertion  will  be  inters 
nipt«d,  or  regarded  as  condoned,  and  cannot  be  added  to  a  sub- 
sequent desertion  for  the  purpc^e  of  completing  the  three  years 
necessary  to  entitle  her  husband  to  a  divorce.  Bat  if,  in  spite 
of  his  efforts,  his  wife  persistently  and  unreasonably  refuses  to 
return,  and  continuously  remains  away  from  him  for  three 
consecutive  years,  we  think  her  husband's  right  to  a  divorce  is 
complete — ^that  the  mere  fact  that  on  one  occasion  he  visited  her, 
and  for  two  or  three  nights  occupied  the  same  bed  with  her, 
does  not  interrupt  the  continuity  of  her  desertion. 

Case  remanded  for  farther  hearing  in  the  court  below. 


iMprinwwiiwit  ••  •  Giound  of  DtTonab 

LEONARD  V.  LEONARD. 

151  Mass.  151.    1890. 

C  AiiLEN,  J.  The  libellant  seeks  a  divorce  from  her  husband 
on  the  ground  that  he  has  been  sentenced  to  imprisonment  at 
bard  labor  in  the  state  prison  at  Waupun,  Wisconsin,  for  a  term 
of  seven  years  and  six  months ;  and  the  question  presented  to  ua 
is  whetiier  such  a  sentcmce  passed  in  another  state  is  a  good  causs 
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of  divorce  here.  The  Pub.  Sts.  c.  146,  8*c.  2,  provide  that  a 
divorce  may  be  decreed  "whea  either  party  has  beea  sentenced 
to  confinement  at  hard  labor  for  life  or  for  five  years  or  more  in 
the  stat«  prison,  or  in  a  jail  or  hoose  of  correction. "  The  first 
statnte  in  this  comm<mveaIth  malring  a  sentence  to  imprisonment 
a  cause  of  divorce  was  the  Bev.  Sta.  c.  76,  sec.  5,  where  the  lan- 
guage is  snbgtantially  the  same  as  that  quoted  above,  except 
that  the  term  required  is  seven  years  or  more.  Desertion  was 
not  made  a  cause  of  divorce  till  afterwards,  by  the  St  of  1838, 
c  126,  and  it  is,  therefore,  apparent  that  the  sentence  of  impris- 
onment was  not  deemed  merely  to  be  sobstantiaUy  equivalent 
to  a  desertion.  It  imported  an  offence,  the  nature  of  which  was 
known  to  the  legislature.  Imprisonment  elsewhere  might  be  for 
a  cause  punishable  here  for  a  less  term,  or  possibly  not  punish- 
able here  at  all.  The  term  "the  state  prison,"  when  used  with- 
out further  description  in  the  Bevised  Statutes,  as  well  as  in  tiie 
more  recent  legislation,  means  the  state  prison  of  this  common- 
wealth. Beard  v.  Boston,  ante,  96.  No  instance  to  the  contrary 
has  been  cited  to  us,  and  we  do  not  now  recall  any.  If  a  state 
prison  elsewhere  was  intended,  it  would  be  natural  to  say  ho  in 
distinct  language,  as  in  the  Rev.  Sts.  c.  144,  sec.  34.  A  sentence 
to  imprisonment  elsewhere  is  not  included  as  a  cause  of  divorce, 
within  the  meaning  of  the  Pub.  Sts.  e.  146,  sec.  2.  Uartin  v. 
Martin,  47  N.  H.  52,  58. 
Libel  dismissed.* 


CoMdoMtioa  M  «  Dof an**  to  a  Suit  for  Divere*. 

ALEXANDRE  v.  ALEXANDRE. 
S  Pro.  &  Div.  (Eng.)  164.    1870. 

This  was  a  petition  by  a  husband  for  the  dissolution  of  his 
marriage  on  the  ground  of  his  wife's  adultery  with  some  per- 
sons unbnown. 

It  was  proved  <m  the  hearing  of  the  petition  that  the  parties 

*  See  SI  L.  R.  A.  filG,  for  extended  note  as  to  tbe  effect  upon  tha 
marriage  relation,  of  a  conviction  and  sentence  of  either  tbe  husband 
or  wife. 
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were  married  in  Jersey  od  the  26th  of  Janoaiy,  1856,  that  tfa^ 
afterwards  cohabited  in  Jersey  for  a  abort  time,  that  they  then 
separated,  and  that  in  October,  1860,  daring  the  separation,  the 
respondent  had  given  birth  to  a  child  of  which  the  petitioner  was 
not  the  father,  that  the  respondent  had  been  guilty  of  adnltery 
in  London  subsequent  to  the  birth  of  the  child,  and  that  in  the 
months  of  March  and  April,  1868,  subsequent  to  the  date  of  such 
adultery,  the  petitioner  and  the  respondent  had  resumed  cohabi- 
tation and  had  lived  together  for  a  few  weeks  in  lodgings  in 
London.  The  respondent  was  examined  as  a  witness  on  behalf 
of  the  Queen's  Proctor,  and  she  stated  that  before  she  returned 
to  cohabitation  in  March,  1868,  she  confessed  to  the  petitioner 
that  she  had  given  birth  to  an  illegitimate  child  during  the  sep- 
aration, and  that  he  received  her  with  a  full  knowledge  of  that 
fact,  and  allowed  the  child  to  live  with  them  in  their  lodgings. 
She  admitted,  however,  that  she  did  not  disclose  to  him  any 
other  acts  of  adultery  of  which  ahe  had  been  guilty  during  the 
separation. 
Thb  Jm>aB  Ordinabt. 

As  regards  the  adultery  which  reenlted  in  the  birth  of  the 
child,  I  think  the  facts  now  disclosed  are  a  complete  answer  to 
the  petitioner  'b  claim  for  a  decree,  because  he  condoned  it.  But 
there  is  another  chai^  of  adnltery,  which  was  established  on  the 
first  hearing,  and  which  is  not  only  not  refuted  now,  bat  is  really 
supported  by  what  the  respondent  has  told  us.  In  the  eighth 
paragraph  of  his  petition  he  alleges  that  fnsn  the  month  of 
September,  1867,  till  the  month  of  March,  1868,  she  committed 
adultery  with  divers  men,  on  divers  occasions.  And  then  he  goes 
on  to  allege  "That  she  lived  as  a  prostitute  at  No.  7  Buckingham 
Place. ' '  At  the  trial  he  proved  that  charge  by  a  policeman,  who 
said  that  he  saw  this  woman  take  men  home  to  her  house  at 
night,  on  more  than  one  occasion.  When  she  was  in  the  witneas 
box  ahe  refused  to  answer  categorically  as  to  all  that  she  did 
at  Buckingham  Place ;  but  with  very  great  truth,  as  it  se^ns  to 
me,  she  acknowledged  that  suhsequentiy  to  the  birth  of  the  child 
she  had  been  guilty  of  adultery,  although  she  denied  that  ahe 
had  led  the  sort  of  life  imputed  to  her ;  and  I  am  the  more  in- 
clined to  bdieve  her  in  that  portion  of  her  denial  from  the  candor 
with  which  ahe  admitted  the  rest  of  the  charge.    Then,  substan- 
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tially,  the  charge  of  adultery  at  7  Buckingham  Place  is  proved, 
and  what  answer  is  there  to  that  adultery  T  It  has  sever  been 
condoned,  because  the  husband  never  knew  of  it.  When  she 
went  back  to  Live  with  him,  in  1866,  she  carefully  concealed  it 
from  him — she  was  afraid  to  tell  him.  She  told  him  of  the  child, 
and  very  possibly  one  reason  of  her  doing  so  was  that  she  was 
very  anxious  to  have  the  child  to  live  with  her.  But  whether 
that  was  her  reason  or  not,  she  admitted  having  committed  her- 
self once,  and  having  had  a  child;  and  she  certainly  kept  back 
the  life  she  had  been  leading  in  Bockingham  Place.  It  seems  to 
me,  therefore,  that  as  there  was  no  condonation  of  the  adultery 
there  committed,  I  ought  not  to  withhold  the  decree.  At  the  same 
time,  it  was  a  most  proper  case  for  the  Queen's  Proctor  to  in- 
vestigate. The  court  would  not  have  known  the  real  facts  of  ^ 
ease  if  the  Queen's  Proctor  had  not  intervened;  and  the  peti- 
tioner has  only  himself  to  thank  for  the  intervention,  because  he 
deliberately  inserted  in  the  petition  this  false  statement  about 
the  child.  Of  course  I  am  aware  that  evidence  might  possibly 
have  been  produced  on  bis  behalf  which  might  have  contradicted 
the  evidence  now  before  the  court  on  that  matter,  but  it  is  a 
collateral  matter,  and  it  is  unnecessary  to  investigate  it.  It  is 
sufficient  to  say  that  an  adultery  has  been  proved  which  has 
never  been  condoned,  and  therefore  the  petitioner  is  entitled  to 
his  decree. 

Decree  absolute  accordingly.* 


CeaaiTSBM  a*  a  IMwaa  to  >  Salt  for  Dirarea. 

WILSON  V.  "WILSON. 

154  Mass.  194.    1891. 

Libel  by  a  husband  to  obtain  a  divorce  on  the  ground  of 
adultery.  Trial  in  the  Superior  Court,  before  Lathrop,  J,,  who 
found  that  the  libelant  was  guilty  of  connivance,  and  ordered  a 

*  Condonation  1b  npon  the  Implied  condition  of  future  conjugal  klnd- 
oeBB,  and  a  breach  of  the  condition  revlTea  the  original  right  of 
divorce.    Fisher  v.  Fisher,  98  Hd.  298. 
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decree  to  be  entered  dismissing  the  libel,  and  reported  the  cue 
for  the  determination  of  this  court.  If  the  evidence  did  not  war- 
rant the  finding,  or  if,  as  matter  of  law,  the  order  was  wrong, 
a  new  trial  was  to  be  granted;  otherwise,  the  decree  was  to 
stand.    The  nature  of  the  evidence  appears  in  the  opinion. 

The  case  was  snbmitted  on  briefs  on  March  8,  1891,  and  after- 
wards, in  June  following,  was  re«Qbmitt«d  on  the  same  briefis  to 
all  the  judges. 

MoBTON,  J.  This  case  turns  on  the  question  whether  the  find- 
ing of  the  court  was  correct,  that  the  libelant  was,  upon  the  evi- 
deoce,  guilty  of  conniTance. 

The  libelant  did  nothing  to  encourage  his  wife  to  commit 
adultery,  and  did  not,  directly  or  indirectly,  throw  opportunities 
in  her  way.  Until  the  day  he  detected  her,  the  report  does  not 
show  that  any  unusual  or  improper  acta  had  occurred  in  his 
presence  between  ber  and  any  other  man.  He  had  suspected  and 
had  watched  her,  bnt  had  not  obtained  proof  of  her  guilt,  and 
had  not,  till  the  day  he  caught  her,  had  the  assistance  of  a  de- 
tective or  police  ofBcer.  On  that  day  he  came  from  his  home  in 
Dorchester,  and  waited,  suspecting  she  might  come  to  Boston  also, 
and  might  leave  the  Dorchester  street  car  at  the  comer  of  Federal 
street  and  Beach  street  in  Boston,  which  she  did.  She  met  a 
man  by  the  name  of  Andrews,  whom  there  is  nothing  to  show 
the  libelant  had  even  seen  or  heard  of  before,  and  went  with  him 
to  a  hotel.  The  libelant  followed  her,  and  after  waiting  in  the 
hotel  an  hour,  and  listening  ten  or  fifteen  minntes  at  the  door 
of  the  rotan  where  they  were,  burst  it  open  and  found  them  in 
bed  together.  He  hoped  she  would  commit  adultery,  so  that  he 
could  get  a  divorce,  and  he  gave  her  plenty  of  time  so  that  she 
might  do  it,  and  did  not  warn  her.  He  thought  before  this  that 
she  had  committed  adultery. 

We  think,  aa  matter  of  law,  it  cannot  be  said,  on  this  state  of 
facts,  that  the  libelant  was  guilty  of  connivance.  It  is  true  that 
he  could  have  prevented  his  wife  from  committing  adultery,  and 
did  not;  on  the  contrary,  he  wished  she  would,  that  he  might 
have  evidence  on  which  he  could  get  a  divorce.  But  he  did  not 
make,  or  aid  in  any  way  in  making,  the  opportunity.  He  did 
no  overt  act,  unless  keeping  still  was  one,  which  it  clearly  waa 
not  It  was  not  a  esse  where  he  supposed  his  wife  was  about  to 
commit  adultery  for  the  first  time,  and  where  it  would  have  been 
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his  duty  to  give  ber  the  assistance  which  hosband  and  wife  are 
mutually  expected  to  give  to  each  other.  It  certainly  cannot  be 
held  that  a  husband  who  suspects  his  wife  of  infidelity  can  take 
no  means  to  ascertain  the  truth  of  his  suspicions  without  being 
deemed  guilty  of  connivance.  ' '  There  is  a  manifest  distinction, ' ' 
says  the  coort  in  Bobbins  t.  Bobbins,  140  Mass.  528,  531,  "be- 
tween the  desire  and  intent  of  a  husband  that  his  wife,  whom  he 
believes  to  be  chaste,  should  commit  adultery,  and  his  desire  and 
intent  to  obtain  evidence  against  his  wife,  whom  he  believes 
already  to  have  committed  adultery,  and  to  persist  in  her  adulter- 
ous  practices  whenever  she  has  opportunity." 

Mere  suffering  in  a  single  case  a  wife  whom  be  already  sus- 
pects of  having  been  guilly  of  adultery  to  avail  heraelf  to  the 
full  extent  of  an  opportunity  to  indulge  her  adulterous  disposi- 
tion, which  she  has  arranged  without  his  knowledge,  does  not 
constitute  connivance  on  the  part  of  the  husband,  even  though 
be  hopes  he  may  obtain  proof  which  will  entitle  him  to  a  divorce, 
and  purposely  refrains  from  warning  her  for  that  reason.  He 
may  properly  watch  his  wife  whom  be  suspects  of  adultery  in 
order  to  obtain  proof  of  that  fact.  He  may  do  it  with  the  hope 
and  purpose  of  getting  a  divorce  if  he  obtains  sufBcient  evidence. 
He  must  not,  however,  make  opportunities  for  her,  though  he 
may  leave  her  free  to  follow  opportunities  which  she  herself 
made.  He  is  not  obliged  to  throw  obstacles  in  her  way,  but  he 
must  not  smooth  her  path  to  the  adulterous  bed.  2  Biah.  Mar- 
riage &  Divorce  (5th  ed.),  aee.  9;  Timmings  v.  Timmings,  3 
Hagg.  Ecc.  76 ;  Stone  v.  Stone,  1  Bob.  Eccl.  99m,  101 ;  Phillips  v. 
Phillips,  10  Jur.  829. 

The  law  does  not  compel  a  husband  to  remain  always  bound  to 
a  wife  whom  he  suspects,  and  it  allows  him,  as  it  does  other  paiv 
ties  who  think  they  are  being  wronged,  reasonable  scope  in  their 
efforts  to  discover  whether  the  suspected  party  is  or  is  not  guilty, 
without  themselves  being  adjudged  guilty  of  conniving  at  the 
crime  which  they  are  seeking  to  detect  Bobbins  v.  Bobbins,  140 
Mass.  528,  531.  In  a  libel  for  divorce  for  desertion,  the  willing- 
ness, or  even  the  desire,  of  the  deserted  party  to  be  deserted,  bo 
long  as  it  is  not  expressed  in  conduct  or  acts  to  the  other  party, 
will  not  bar  a  divorce.  Ford  v.  Ford,  143  Mass.  577.  Of  course, 
as  the  court  says  in  that  case,  there  is  always  the  difficulty  of 
believing  that  the  desire  or  unwillingness  did  not  manifest  itself 
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in  condnct  or  acts  expressiTe  of  it  to  the  other  part?.  But  naOt- 
il^  of  the  sort  appears  here. 

In  St.  Paul  T.  St  Paul,  L.  B.  1  P.  &  D.  739,  the  eonrt  held 
that  the  neglect  of  the  husband  which  would  justify  the  court 
in  withholding  a  decree  in  his  favor,  under  a  statute  which  pro- 
vided that  the  court  might  do  bo  where  the  husband  waa  guil^ 
of  "such  willful  neglect  or  misconduct  as  .  .  .  conducted 
to  the  adultery,"  moat  be  such  neglect  as  conduced  to  the  wife's 
fall,  and  not  neglect  conducing  to  any  particular  act  of  adultery 
Buhsequent  to  her  fall. 

The  case,  Morrison  t.  Morrison,  136  Mass.  310,  referred  to  hy 
the  libelee,  differs  from  this.  In  that  case  the  husband,  after  he 
had  been  cautioned  to  watch  his  wife,  made  opportunities  for  her 
and  her  suspected  paramour  to  be  together  alone,  witnessed 
without  objection  acts  of  considerable  familiarity  between  them, 
said  nothing  whatever  to  his  wife  intimating  any  disapproval  of 
her  conduct,  and  in  other  ways  acted  in  such  a  manner  as  to 
induce  the  adultery  for  which  he  was  watching. 

In  the  opinion  of  a  majority  of  the  court,  there  most,  there- 
fore, according  to  the  reservation  of  the  report,  be  a  new  trial, 
and  it  is 

So  ordered. 


CaOMdauu  «  DcCmm  to  k  Salt  for  ■»*««» 

BARNES  V.  BAKNES. 

L.  S.  1  Prob.  i&  Div.  (Eng.)  503.    1868. 

This  was  a  petition  by  a  husband  for  a  disaolation  of  mar- 
riage. The  petitioner  was  a  valet  in  a  gentleman's  service,  and 
the  respondent  had  also  been  in  service.  At  the  time  when  the 
adultery  was  charged  to  have  been  committed  she  was  lodgii^ 
in  the  house, of  Qrimwade,  the  co-respondent,  who  was  a  baker, 
the  petitioner  not  living  with  her,  but  visiting  her  from  time 
to  time  when  he  could  get  leave  of  absence  from  his  service. 
Neither  the  respondent,  nor  the  co-reapondent  appeared,  and  on 
the  31st  of  July,  1866,  the  petition  came  on  for  hearing  befor« 
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th«  jadgfl  ordinary,  and  a  decree  luti  waa  pronounced.  The 
Qaeen'a  Proctor  afterwards  interrened,  and  pleaded:  1,  That 
the  petitioner  had  been  acting  in  collusion  with  the  respondent 
for  the  purpose  of  obtsining  a  divorce  contrary  to  the  justice 
of  the  case.  2,  That  divers  material  facts  respecting  the  conduct 
of  the  petitioner  were  not  brought  before  the  court  3,  That  the 
petitioner  connived  at  the  respondent's  adultery.  4,  That  the 
petitioner  was  guilty  of  adulteiy.  The  petitioner  traversed  all 
the  allegations,  and  the  cause  was  heard  by  the  judge  ordinary 
on  the  21st  and  22d  of  November,  1867. 

The  charge  of  adultery  against  the  petitioner  was  abandoned, 
bnt  evidence  was  produced  in  support  of  the  other  charges.  It 
was,  in  substance,  that,  before  the  adultery  complained  of,  and 
while  the  respondent  was  residing  in  the  co-respondent's  house, 
the  petitioner  and  the  respondent  and  the  co-respondent  had  been 
in  the  habit  of  going  together  to  places  of  amusement;  that  the 
respondent  and  the  co-respondent  frequently  danced  together 
at  these  places  in  the  petitioner's  presence;  that  the  petitioner 
frequently  went  away  late  at  ni^i^t,  leaving  the  respondent  and 
the  co-respondent  together  at  these  places;  and  that  on  two  oc- 
casions a  policeman,  who  was  a  friend  of  the  petitioner,  had 
spoken  to  him  as  to  the  imprudence  of  his  conduct,  when  he  re- 
marked that  the  co-respondent  was  a  good  fellow,  and  would  do 
no  harm,  and  took  no  further  notice. 

The  substance  of  the  evidence  as  to  the  collusion  was  that  the 
petitioner  had  several  intervicTro  with  the  respondent  after  he 
ceased  to  cohabit  with  her,  and  both  before  and  after  the  suit 
was  instituted,  and  that  at  some  of  these  interviews  he  gave  her 
money;  that  they  had  spoken  together  about  the  divorce,  and 
he  had  told  her  not  to  take  any  notice  of  the  salt,  for  he  could 
get  a  divorce  for  £40  if  she  did  not  oppose,  and  he  would  be  a 
friend  to  her  hereafter,  and  would  ^ve  her  money  when  it  was 
all  settled,  and  that  he  would  not  hurt  a  hair  of  the  co-respond- 
ent's head,  and  the  expense  would  not  fall  on  him;  that  on  one 
occasion,  after  the  petition  and  citation  were  served  on  her,  they 
went  together  to  a  public  house,  and  had  refreshment,  for  which 
he  paid,  and  she  asked  him  what  she  was  to  do  with  the  papers 
she  had  received,  and  he  told  her  they  were  of  no  consequence, 
and  she  could  bum  them,  and  that  she  was  to  keep  quiet 

Thi  Jin>GE  OsDiNAitT  [after  stating  the  facts  of  the  oaae,  and 
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nterrmg  to  the  statnte  under  which  the  Queen's  Proctor  inter- 
T«&ed*J,  said:  I  am  of  opinion  that,  although  the  petitioner 
was  recklos  in  hia  conduct,  and  carelesa  whether  his  wi£e  otnn- 
mitted  adultery  or  not,  the  eridence  does  not  go  so  far  as  to 
establish  actual  connivance.  But  he  certainly  exposed  his  wife 
to  temptation  to  which  no  wife  ought  to  be  exposed  by  her  hns- 
band,  and  was  guilty  of  neglect  and  misconduct  conducing  to  the 
adultery. 

'With  regard  to  colluaian,  I  agree  with  the  learned  counsel  that 
the  mere  fact  of  his  having  given  her  money,  both  before  and 
after  the  institution  of  the  suit,  does  not  prove  collosion.  I  hm 
no  impropriety  in  a  husband  making  his  wife  a  reasonable  allow- 
ance whilst  a  suit  is  pending,  in  order  to  save  the  expense  of  an 
application  to  the  court  for  alimony.  If  that  evidence  stood 
alone  I  should  hold  that  it  was  not  sufficient  to  prove  the  charge 
of  collusion,  bat  the  evidence  goes  much  further.  It  amounted, 
in  substance,  to  this,  that  the  petitioner  said  to  the  respondent, 
"If  you  don't  oppose,  I  shall  get  a  divorce  cheaper  than  if  you 
do ;  therefore,  keep  quiet,  and  I  will  give  you  some  money  when 
the  decree  is  obtained,  and  I  will  do  no  harm  to  the  co-respond- 
ent."  If  tliat  is  not  collusion,  I  do  not  know  what  is.  It  is  said 
that  she  had  no  defence  to  offer,  and  it  certainly  seema  that  she 
had  not,  as  far  as  her  own  adultery  is  concerned.  But  if  she 
had  brou^t  to  the  knowledge  of  the  court  the  facta  which  have 
now  been  proved  as  to  the  petitioner's  ctmdoct  in  exposing  her 
to  temptation,  it  would  have  been  a  grave  question  whether  the 
court  would  have  granted  a  decree. 

For  these  reasons,  I  think  that  the  Queen's  Proctor  has  proved 
the  allegation  that  material  facts  have  been  auppreased.  I  thmk 
that  the  charge  of  collnmon  is  also  established.  The  petition  must 
therefore  be  dismissed. 

•  »  and  2<  Tbit  &  IM,  aw.  7. 
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Rwiliiiliwlluit  M  a  DcfniM  to  •  Snit  for  Dira>G«. 
PEASE  V.  PEASE. 
73  Wis.  136.  1888. 

Cols,  C.  J.  The  plaintiff  and  appellant  brou^t  this  action 
for  a  divorce  from  tlLe  bonds  of  matrimony  on  the  ground  of 
adultery  committed  by  the  defendant.  The  wife  denied  ibe 
charge  of  adoltery  in  her  answer,  and  by  way  of  recrimination, 
defence,  or  bar  to  plaintiff's  action,  asked  for  a  limited  divorce 
from  the  husband  on  the  ground  of  cruel  and  inhuman  treat- 
ment on  his  part.  On  the  trial  of  the  issue  of  adultery  the  jury 
found  against  the  defendant;  and  the  court  found  the  plaintiff 
guilty  of  cruel  and  inhuman  treatment  of  the  defendant,  and 
held  that  neither  party  was  entitled  to  a  decree  of  divorce.  The 
sole  question  before  us  on  this  appeal  is  the  correctness  of  this 
decision. 

Our  statutes  make  adultery  and  cruel  and  inhuman  treatment 
of  the  wife  by  the  husband  equally  grounds  of  divorce.  Sec. 
2356,  R.  S.  The  statute  places  them  upon  the  same  ground,  at- 
tended by  the  same  legal  consequencee.  The  cruelty  complained 
of  and  proven  consisted  of  acts  of  personal  violence  on  the  part 
of  the  husband ;  his  striking  her  in  one  instance  a  severe  blow  in 
the  face  with  his  fist  while  she  was  lying  in  bed,  which  blow 
caused  a  wound  tiiat  bled  freely,  and  left  a  bruise  for  several 
days  upon  the  face.  The  Circuit  Court  also  found  other  in- 
stances proven  of  violent  conduct  on  the  plaintiff's  part  towards 
his  wife,  which  in  some  cases  were  mitigated  to  some  extent  by 
her  improper  and  exasperating  behavior.  The  evidence  is  not 
before  us,  but  we  must  presume  it  fully  sustained  the  finding«of 
the  court  on  the  facts.  So,  the  simple  question  presented  is, 
Where  it  is  shown  that  each  party  has  been  guilty  of  an  offence 
which  the  statute  has  made  a  ground  for  divorce  in  favor  of  the 
other,  will  the  court  interfere  and  grant  relief  to  either  offending 
party?  We  do  not  perceive  upon  what  logical  principle  the  court 
could  grant  redress  to  the  husband  for  the  adultery  of  the  wife  - 
when  he  himself  has  been  guilty  of  au  offence  which  would  give 
her  a  right  to  on  absolute  divorce  were  she  without  fault.  Both 
parties  have  violated  the  marriage  contract,  and  can  the  court 
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look  -with  more  favor  upon  the  breach  of  one  than  the  oUiert 
It  is  an  unquestioned  principle  that  vhere  one  part;  is  shoim 
to  have  been  gailty  of  adultery  sach  party  cannot  have  a  divorce 
for  the  adultery  committed  by  the  other.  Smith  v.  Smith,  19 
Wis.  522.  Mr.  Bishop  says  there  ia  an  entire  concnrrence  of 
judicial  opinion  upon  that  point  both  in  England  and  in  this 
country,  and  that  it  makes  no  difference  which  was  the  earlier 
offence;  nor  even  that  the  plaintiff's  act  followed  a  separation 
which  took  place  on  the  discovery  of  the  adultery  of  the  defend- 
ant. 2  Bish.  Mar.  &  Div.  sec.  80.  In  the  fomm  of  conscience, 
adultery  by  the  wife  may  be  r^arded  as  a  more  heinous  violation 
of  social  duty  than  cruelty  by  the  husband.  But  the  statute 
treats  them  as  of  the  same  nature  and  same  grade  of  delin- 
qnency.  It  is  true,  th<?  cruelty  of  the  husband  does  not  justify 
the  adultery  of  the  wife;  neither  would  hia  own  adultery — but 
still  the  latter  has  ever  been  held  a  bar.  And  where  both  adultery 
and  cruelty  are  made  equal  offences,  attended  with  the  same  legal 
consequences,  how  can  the  court,  in  the  mutual  controvenry,  dis- 
criminate between  the  two,  and  give  one  the  preference  over  the 
other  T  It  seems  to  us  that,  as  the  law  has  given  the  same  effect 
to  the  one  offense  as  the  other,  the  court  should  not  attempt  to 
distinguish  between  them,  but  treat  them  alike  and  hold  one  a 
bar  to  the  other.  The  following  authorities  enforce  this  view 
of  the  law  where  the  divorce  law  is  like  our  own :  Hall  v.  Hall, 
4  Allen,  39;  Handy  v.  Handy,  124  Mass.  394;  Nagel  v.  Nagel,  12 
Mo.  53 ;  Shackett  v.  Shackett,  49  Vt  195 ;  Conant  v.  Conant,  10 
Cat  249;  2  Bish.  Mar.  &  Div.  sees.  78-87.  See,  also,  Adams  r. 
Adams,  17  N.  J.  Eq.  325 ;  Teatman  v.  Teatman,  L.  R.  1  Pr«b. 
ft  I>iv.  489;  Lempriere  v.  Lempriere,  id.  569.  We,  therefore, 
think  the  circuit  was  right  in  holding  upon  the  facts  that  neither 
patty  was  entitled  to  a  divorce,  because  each  was  guilty  of  an 
offence  to  which  the  law  attached  the  same  legal  consequences. 
But  the  plaintiff's  counsel  contends  that  under  sec.  2360,  K.  S. 
which  provides  that  in  an  action  for  divorce  on  the  ground  of 
adultery,  althou|^  the  fact  of  adultery  be  established,  the  court 
may  deny  a  divorce  (1)  when  the  offence  shall  appear  to  have 
been  committed  by  the  procurement  or  with  the  connivance  of 
the  plaintiff;  (2)  where  the  adultery  charged  shall  have  been 
forgiven  by  the  injured  party,  and  such  forgiveness  be  proved 
by  express  proof  or  by  the  voluntary  cohabitation  of  the  parties 
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with  knowledge  of  the  offence;  (3)  when  there  shall  have  been 
no  express  forgiveness  and  volontarj'  cohabitation  of  the  parties, 
bnt  the  action  shall  not  have  been  brought  within  three  years 
after  the  discovery  by  the  plaintiff  of  the  offence  charged.  The 
adoltery,  he  says,  was  found  in  this  case,  bat  none  of  the  facts 
set  forth  in  the  above  three  subdivisions  were  found  to  exist, 
therefore  the  divorce  should  have  been  granted.  This  provision 
is  declaratory  of  the  conunon  law,  and  gives  the  trial  court  dis- 
cretion to  refuse  a  divorce  for  adnltery  where  certain  things 
were  proven  or  shown  to  exist.  It  might  be  claimed,  in  view  of 
the  statntory  provisions,  that  the  court  had  no  discretion  in  the 
matter  where  the  adultery  was  established,  but  was  absolutely 
bound  to  grant  the  divorce,  though  there  had  been  connivance 
of  the  parties,  or  condonation,  or  the  injured  party  had  unduly 
delayed  bringing  the  action  after  a  discovery  of  the  offence.  To 
remove  all  doubt  upon  that  point  the  provision  was  enacted.  It 
was  not  intoided  to  do  away  with  the  general  principle  that  one 
cannot  have  redress  for  a  breach  of  the  marriage  contract  which 
he  has  violated  by  committing  a  like  offence  as  that  of  which  he 
complains,  but  must  ctnue  into  court  with  clean  hands.  This 
principle  still  pervades  our  law,  and  must  be  recognized. 

From  these  views  it  follows  that  the  judgment  of  the  Circuit 
Court  must  be  affirmed. 

By  the  Court — Judgment  affirmed. 


Enact  of  nrorca  npon  an  E*Ut«  by  tbm  EntiTellM. 

HOPSON  V.  POWLKES. 

93  Tenn.  697.    1893. 

McAusTBB,  J.  This  is  an  ejectment  bill.  Complainants  seek 
to  recover  a  tract  of  laud,  consisting  of  eight  hundred  acres, 
situated  in  Dyer  county.  Complainant  Mary  E.  Hopson  was 
formerly  the  wife  of  one  James  Wilson,  to  whom  she  was  marr 
ried  in  1854,  and  during  said  marriage,  to  wit,  on  September  8, 
1856,  one  William  M.  Shipp,  the  father  of  Mary  E.,  conveyed  to 
her  and  her  then  husband,  James  Wilson,  jointly,  the  tract  of 
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land  in  controTen;.  The  said  James  Wilson  died  in  Novranber, 
1886,  and  complainants  claim  that  the  legal  title  to  said  land  ia 
vested  in  the  said  Mary  E.  by  right  of  survivorship,  the  land 
having  been  owned  by  her  and  her  then  husband,  James  Wilson, 
by  entireties.  It  should  be  stated,  in  this  connectitm,  the  said 
Mary  E.  was  divorced  from  the  said  James  Wilson  on  the  thir- 
tieth of  October,  1861,  and  on  the  eighteenth  of  March,  1861, 
she  intermarried  with  W.  H,  Hopson,  her  present  husband. 

It  further  appears  that,  on  January  4,  1860,  the  land  in  con- 
troversy was  attached  by  creditors  of  the  said  James  Wilson,  and, 
under  proper  decrees  of  the  Chancery  Court  of  Dyer  conn^,  it 
was  sold  to  the  defendants,  Fowlkes  and  Ledsinger.  The  de- 
fendants, therefore,  claim  title  to  said  land  as  purchasers  at  that 
judicial  sale  under  the  decree  of  the  Chancery  Court  vesting 
title  in  them,  and  by  eontinnoua  adverse  possession. 

B«spondents  say  they  are,  and  all  the  time  have  been  since 
the  date  of  the  confirmation  of  sale,  the  owners  in  fee  of  said 
tract  of  land,  holding  and  claiming  the  same  openly  against  aU 
persons.  Be«pondents  plead  the  statute  of  limitation  of  seven 
years,  and  they  rely  on  said  adverse  claim,  title,  and  possession 
of  more  than  seven  years  as  a  complete  defense  to  said  action. 

The  Chancellor  pronounced  a  decree  in  favor  of  defendants, 
and  complainants  have  appealed. 

It  appears  from  the  record  that  the  defendant,  H.  L.  Fowlkes, 
and  P.  C.  Ledsinger,  the  ancestor  of  defendant,  Gilbert  Led- 
singer, purchased  this  land  at  the  sale  in  the  case  of  Ingram  and 
Allen  Walker  against  James  Wilson,  and  that  on  the  twent>-- 
fourth  of  January,  1861,  a  decree  was  rendered  confirming  the 
sale,  divesting  title,  and  vesting  the  same  in  the  purchasers. 

It  further  appears  that  said  purchasers  went  into  immediate 
possession  of  the  land,  inclosed  it  with  fences,  erected  improve- 
ments thereon,  and  have  remained  in  continuouB  and  adverse 
possession  of  the  same  up  to  the  institution  of  the  present  suit, 
which  was  commenced  on  the  twelfth  of  November,  1888 — about 
twenty-six  years  after  the  defendants  purchased  and  took  pos- 
session of  said  land. 

Under  the  operation  of  the  first  section  of  the  Act  of  1819, 
Ch.  28,  'hi.  ^  v.,  §  3459,  an  adverse  possession  of  seven  years 
under  a  deed,  grant,  or  other  title  purporting  to  convey  the  fee, 
not  only  bars  the  remedy  of  the  party  oat  of  possession,  bnt  vests 
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tlie  pnrcliaser  with  a  good  and  indefeasible  title  in  fee  to  tlie  land 
described  in  bis  assurance  of  title.  Under  the  second  clause  of 
the  first  section  of  said  Act,  M.  &  V.,  §  3460,  it  is  provided,  viz. : 
"And,  on  the  other  hand,  any  person,  and  those  claiming  under 
him,  neglecting  for  the  said  term  of  seven  years  to  avail  them- 
selves of  the  benefit  of  any  title,  legal  or  equitable,  by  action  at 
law  or  in  equity  effectually  prosecnted  against  the  person  in  pos- 
session, as  in  the  foregoing  section,  are  forever  barred."  The 
second  section  of  said  Act  of  1819,  Code,  M.  &  V.,  §  3461,  pro- 
vides, viz.:  "No  person,  or  any  one  claiming  under  him,  shall 
have  any  action,  either  at  law  or  in  equity,  for  any  lands,  trae- 
ments,  or  hereditaments,  but  within  seven  years  after  the  right 
of  action  has  accrued."  Under  the  proof  in  this  case,  the  defend- 
ants are  protected  l^  each  and  all  of  the  provisions  of  the  statute, 
unless  it  appears  that  the  complainant  was  laboring  under  some 
disability  that  exempted  her  from  its  operation. 

It  is  insisted  on  behalf  of  complainant,  Mary  E.,  that  the 
defendants,  by  virtue  of  their  porehase,  only  acquired  such  in< 
terest  as  her  former  husband,  James  Wilson,  had  in  this  land, 
and  that  the  said  James  WUson,  having  died  on  the  eighth  of 
November,  1886,  the  said  Mary  E.  then  became  entitled  to  the 
whole  estate  by  right  of  survivorship. 

It  has  already  been  mentioned  that  the  said  Mary  E.  was 
divorced  from  her  former  husband,  the  said  James  Wilscm,  on 
the  thirtieth  of  October,  1860,  but  her  counsel  insist  that  this 
divorce  did  not  change  the  nature  of  her  estate  in  this  land, 
which  she  still  continued  to  hold  by  the  entirety  with  the  said 
James  WUson,  with  the  contingent  right  to  the  whole  estate  in 
the  event  she  survived  him.  It  is  insisted  that  her  right  of  pos- 
session and  the  devolution  of  the  title  did  not  accrue  until  the 
•  death  of  the  said  James  Wilson,  and  that  she  is  not  affected  by 
the  lapse  of  time,  and  the  statute  of  limitations. 

It  will  be  remembered  that  the  decree  of  divorce  was  pro- 
nounced on  the  thirtieth  of  October,  1860,  which  was  prior  to 
the  purchase  by  the  defendants  at  the  chancery  sale,  which  oc- 
curred on  the  twenty-fourth  of  January,  1861, 

What,  then,  was  the  effect  of  the  divorce  upon  the  tenore  of 
complainant's  title  to  this  tandf 

In  the  case  of  Harrer  v.  Wallner,  80  lUinois,  197,  the  Su- 
preme Court  of  Illinois  had  occasion  to  consider  the  question  now 
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before  na.  Judge  W&lker,  in  deliTering  the  opinion  of  the  eoort, 
said:  "Now,  this  ecrtate  by  the  entireties  is  peculiar.  The  poft- 
Besdon  of  one  is  the  possession  of  both.  The  estate  is  joint  for 
life,  and  desc^ids  to  or  vests  in  the  sorvivor  absolutely,  and  in 
fee,  and  by  the  destroction  of  the  estate  of  one  it  inures  to  the 
other.  Neither  can  have  partition,  nor  can  either  sell  the  estate 
80  as  to  affect  the  rights  of  the  other ;  and  when  th^  rights  to 
the  property  are  invaded,  a  suit  for  a  recovery  for  the  injury 
or  for  the  property  most  be  joint,  because  the  property  and  the 
right  to  its  enjoyment  are  joint  during  coverture."  Then,  ap- 
pellee could  not  sue  for  and  recover  any  interest  in  the  land, 
without  joining  her  husband  in  the  action,  until  the  coverture 
ceased.  It  is  unlike  tenants  in  common,  where  either  may  sue 
and  recover  for  an  injnry  to  the  property,  and  may  use  the 
names  of  his  co-tenants  " 

What  effect,  then,  did  the  granting  of  the  divorce  have  on 
this  estate,  or  the  rights  of  the  parties  therein  t  The  relation  of 
husband  and  wife  was  thereby  terminated,  and  with  it  all  marital 
duties.  Their  interest  and  duties  from  thenceforth,  as  related 
to  each  other,  were  as  though  they  never  existed.  The  estate  by 
the  entireties  is  essentially  a  joint  estate,  although  it  differs  in 
one  or  two  particulars  therefrom. 

The  power  to  hold  jointly  arose  from  the  fact  that  they  were 
married  when  the  conveyance  was  made.  Had  the  marriage  not 
existed,  the  parties  would  have  taken  as  tenants  in  common. 

It  was  that  circumstance,  and  that  alone,  which  gave  to  them 
the  joint  life  estate  and  the  right  to  joint  possession.  When  the 
very  thing  which,  by  operation  of  law,  gave  them  a  joint  estate 
was  destroyed,  by  operation  of  the  same  law  the  joint  estate 
ceased,  and  they  then  became  vested  with  an  estate  per  my  as 
tenants  in  common.  They,  by  that  act,  and  operation  of  law 
flowing  from  it,  are  not  jointly  entitled  to  possession,  but,  the 
unity  of  title  and  the  unity  of  estate  no  longer  existing  with  the 
incidental  right  of  joint  possession,  it  inevitably  follows  that 
they  then  became  tenants  in  common.  The  termination  of  the 
marriage  relation  having  wrought  a  change  in  the  rights  of  the 
parties  in  the  estate,  the  courts  should  rather  hold  that  the 
change  is  broad  enough  to  convert  it  into  an  estate  in  common, 
than  to  hold  that,  whatever  change  was  made,  it  left  the  right 
of  survivorship. 
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But,  OD  principle,  we  are  satisfied  that  the  decree  of  divorce 
had  the  effect  to  make  them  tenanta  in  common,  and  that  appel- 
lee thereby  becomes  entitled  to  partition. 

See  also  Bishop  on  Marriage  and  Divorce,  See.  716;  Fnb- 
man  on  Co-t«nsney  and  Partition,  Sec  76. 

We  are  not  without  anthority  on  the  question  in  thia  State. 

In  the  case  of  Ames  v.  Norman,  4  Sneed,  682,  it  appeared 
that  Ames  and  wife  were  seized  of  an  estate  in  the  land  by  en- 
tireties. Said  land  was  sold  at  execatios  sale,  in  satisfaction  of 
judgment  against  the  husband,  and  the  defendant,  Norman,  as 
a  creditor  of  Ames,  afterwards  redeemed  the  land  from  the  pur- 
chaser at  said  sale.  After  Norman 'a  rights  had  become  vested, 
the  wife  of  Ames,  the  original  judgment  debtor,  procured  a  di- 
vorce, and  the  question  was  whether  the  interest  or  title  -of  the 
purchaser  at  execution  sale  was  snbject  to  be  divested,  or  in  any 
way  affected,  by  a  subsequent  divorce  a  vinculo  tnatrimimii  to  the 
wife.  It  was  held  that  the  subject  divorce  had  no  effect  what- 
ever Qpon  the  rights  of  such  purchaser.  It  was  held  that  the 
defendant,  by  his  purchase,  became  invested  with  the  right  of  the 
husband  as  it  existed  at  the  time  of  the  sale — that  is,  a  right  to 
occupy  and  enjoy  the  profits  of  the  land,  as  owner,  daring  the 
joint  lives  of  the  husband  and  wife,  subject  to  the  contingency 
that  if  the  complainant  survives  her  former  husband  his  estate 
will  then  terminate,  but,  if  the  husband  survives,  he  will  become 
absolute  owner  of  the  whole  estate. 

The  case  at  bar  is  to  be  differentiated  from  the  case  of  Amea 
V.  Norman  tn  thit  importani  particular,  that  in  the  present  cate 
it  appears  that  the  wife  woi  divorced  prior  to  the  date  of  de- 
fendant's purchase  and  possession.  At  that  date  the  wife's 
atatua  was  that  of  a  feme  sole,  and  her  estate  in  this  land  had,  by 
operation  of  law,  been  changed  from  one  by  the  entirety  to  a 
tenancy  in  common.  That  Judge  McKinney,  who  delivered  the 
opinion  of  the  court  in  Amea  v.  Norman,  recognized  this  dis- 
tinction is  apparent  from  the  following  language.  We  quote 
from  bis  opinion,  via. : 

"As  one  of  the  necessary  results  of  the  unity  of  person  in 
husband  and  wife,  it  has  always  been  held  that  where  an  estata 
is  conveyed  or  devised  to  them  jointly,  they  do  not  take  in  joint 
tenancy.  Constituting  one  legal  person,  tttey  cannot  be  vested 
with  separate  or  sepu^ble  interesta.    They  are  said,  therefor*. 
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to  take  hy  entireties;  that  is,  eaeh  of  them  is  seized  of  the  whole 
estate,  and  neither  of  a  part  If  the  rights  of  husband  and  wife 
in  relation  to  an  estate  held  by  entireties  are  not  altered  by  the 
deeree  declaring  the  divorce,  what  becomes  of  the  joint  estate  t 
What  are  their  respective  rights  in  the  future  in  regard  to  it  I 
They  are  so  longer  one  legal  perscm;  the  law  itself  has  made 
them  twain.  They  are  no  longer  capable  of  holding  by  entireties ; 
the  relation  upon  which  that  tenancy  depends  has  been  destroyed. 
The  oue  legal  person  has  been  resolved,  by  judgment  of  law,  into 
two  distinct  individual  persons,  having  in  the  future  no  relation 
to  each  other ;  and  with  this  change  of  tbeir  relation  must  neoes- 
aarily  follow  a  corresponding  change  of  the  tenancy  dependent 
upon  the  previous  relation.  As  they  cannot  longer  hold  by  a 
joint  seizin,  they  most  hold  by  moietiex.  The  law,  in  destroying 
the  unity  of  person  between  them,  has,  by  necessary  consequence, 
destroyed  the  unity  of  seizin  in  respect  to  their  joint  estate,  for. 
Independent  of  the  matrimonial  union,  this  tenancy  cannot  exist" 

We  think  these  principles  are  conclusive  of  this  case.  The 
decree  of  divorce,  while  it  severed  the  unity  of  person  of  James 
and  Mary  E.  Wilson,  also  severed  tbeir  unity  of  estate  in  this 
land,  making  them  tenants  in  cconmon.  That  decree  also  re- 
moved the  disability  of  Mary  E.  as  a  married  woman,  and  left 
her  free  to  institute  proceedings  for  a  partition  of  this  land,  or 
otherwise  to  assert  her  rights  thereiiL  She  neglected  to  take  aay 
step,  and  the  bar  of  the  statute  was  complete  when  the  present 
suit  was  instituted.  It  may  be  remarked,  in  conclusion,  that  the 
whole  groundwork  of  complainant's  bill  is  based  upon  the  as- 
sumption that  complainant,  Mary  E.,  was  not  a  party  to  the 
original  attachment  suit,  and  had  no  notice  of  those  proceed- 
ings. This  assmnption  is  earnestly  controverted  by  the  defend- 
ants. We  do  not,  however,  decide  that  question,  as  it  is  wholly 
immaterial,  the  title  of  IXib.  Hopson  having  been  extinguished 
and  her  remedy  barred  by  operation  of  the  statute. 

The  decree  of  the  Chancellor  is  affinxKid. 
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CHAPTER  L* 

HOW  LEGJmiACY  IS  DETEKMINED.t 

HEMMENWAY  v.  TOWNEE  &  WIFE. 

1  AlUn  (Mass.)  209.    1861. 

Petitiim  for  partition.  At  the  liearing  in  this  court  it  appeared 
that  the  land  in  qnestion  was  devised  to  the  heirs^t-law  of 
William  Henunenway;  and  the  principal  question  in  issue  was, 
whether  the  petitioner  was  his  son.  Certain  evidence,  which  is 
stated  in  the  opinion,  was  offered  to  prove  the  illegitimacy  of 
the  petitioner,  and  rejected  by  Merrick,  J.,  and  the  respondents 
alleged  exceptions. 

Mbtcalf,  J.  William  Henunenway  and  the  mother  of  the 
petitioner  were  lawful  husband  and  wife,  and  lived  together,  as 
snch,  until  within  six  months  next  before  the  petitioner's  birth, 
to  wit,  until  April,  1834,  when  the  mother  deserted  her  husband, 
and  has  since  cohabited  with  James  Grover,  who  brought  ap 
and  supported  the  petitioner  till  he  was  fifteen  years  old. 

At  the  trial,  the  respondents  attempted  to  show  that  the  peti- 
tioner is  not  the  legitimate  child  of  William  Henunenway,  by 
proof,  in  addition  to  the  facts  above  stated,  of  the  declarations 

•  See  Sec8.  339-3E4,  Vol.  3,  Cyclopedia  of  Law. 
"A  child  bom  of  a  married  woman  Is,  In  the  tint  Instance,  pre- 
sumed to  be  legitimate.  The  presamptlon  thns  estahllBhed  by  law  Is 
not  to  be  rebntted  'by  drcomitancoB  which  onlj'  create  doubt  and  ans- 
plclon;  but  It  may  be  wholly  removed  by  proper  and  sufflclent  evi- 
dence, BhowlnK  that  the  biubuid  was:  L  Incompetent  2.  Entirely  ab- 
sent, BO  as  to  have  no  Intercourse  or  commnnlcatloa  of  any  kind  with 
the  mother.  3.  Bnttrely  abnent,  at  the  period  during  which  the  child 
must,  la  the  conne  of  nature,  have  been  begotten.  Or,  1.  Only  pres- 
ent, under  ■ncta  clrcnmBtanceB  as  aflord  clear  and  satlefactory  proof 
that  there  was  no  seznal  Intercourse.  Such  evidence  as  this  puts  an 
end  to  the  question,  and  eetabllsheB  the  IIl%ltlmacy  of  the  child  of  a 
married  woman." — Hargrave  v.  Hargrave,  9  Beaven  (Eng.  CU.),  G62. 
656. 
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of  the  aaid  Henunenway,  thfl  declarations  of  tbe  said  Grover,  and 
the  fact  that  the  brothen  and  sisters  and  other  relations  of  tbe 
said  Hemmenway  never  recognized  the  petitioner  as  his  heir. 
The  jndge  refused  to  receive  testimony  as  to  either  of  these  sng- 
gested  facts ;  and  in  our  opinion  neither  of  them,  nor  all  of  them 
combined,  could  legally  be  proved  for  the  purpose  for  which 
evidence  thereof  was  offered. 

It  is  established  law  that  every  child  bom  in  wedlock,  when  the 
husband  is  not  shown  to  be  impotent,  is  presumed  to  be  legiti- 
mate, even  though  the  parties  are  living  apart  by  mutual  consent ; 
tliat  this  presumption  (as  held  in  modem  times)  may  be  rebutted 
by  proof  that  the  husband  had  no  access  to  his  wife  during  the 
time  when,  according  to  the  course  of  nature,  he  could  be  the 
father  of  the  child ;  but  that  the  presumption  cannot  be  rebutted 
by  proof  of  the  wife's  adultery  while  cohabiting  with  her  hus- 
band— the  law  not  allowing  the  admission  of  evidence  on  the 
question,  whether  the  adulterer  or  the  husband  is  most  likely  to 
be  the  father  of  the  child.  The  decisions  on  this  subject  are 
cited  in  1  Greenl.  Ev.  sec.  28;  Qarde  on  £t.  25;  Best  on  £v. 
sees.  303,  330;  2  Selw.  N.  P.  (11th  ed.)  758  et  seq.;  Beyers  m 
Ecclesiastical  Law  (2d  ed.),  88-98;  2  Kent's  Com.  (10th  ed.) 
236,  237.  See,  also,  2  Pothier  on  Obligations  (Evans*  ed.), 
311-355,  and  1  Eiskine's  Institutes  (ed.  of  1824),  153,  151. 

EzoepticoiB  overruled. 


Wbo  Earddad  to  C^rtodr  of  IlbfltfanBli*  CUy. 

DALTON  V.  THE  STATE. 
6  Bladkf.  (Ind.)  357.    1842. 

Error  to  the  Clay  Circuit  Court. 

BiACKFCHtD,  J.  Joseph  GrifBth  and  Elizabeth,  his  wife,  pe- 
titioned  the  Circuit  Court  for  a  writ  of  habeas  corpus  directed 
to  Dalton,  requiring  him  to  bring  before  the  court  the  body  of 
a  certain  child  aged  fifteen  months^  and  show  the  cause  of  its 
detention.     The  petition  stated  that  said  Elizabeth  was  ths 


Digit  zed  by  Google 


DAl/KOi  T.  BTAIB.  187 

mother  of  the  child,  and  that,  since  its  birth,  she  had  married 
the  said  Joseph  Griffith. 

A  writ  of  kabeaa  corpus  was  accordingly  issaed. 

The  defendant  made  the  following  retarn  to  the  writ :  1,  That 
the  said  Elizabeth,  being  unmarried,  and  alleging  the  defendant 
to  be  the  father  of  the  child,  gave  it  to  him  to  keep,  etc. ;  2,  That 
the  Probate  Court,  the  child  being  ill^timate,  and  its  mother, 
the  said  Elizabeth  being  unmarried,  appointed  the  defendant 
guardian  of  the  child,  etc. 

Plea  to  the  first  cause  of  detention,  that  the  said  Elizabeth  was 
the  mother  of  the  child;  that  since  its  birth  she  had  married 
Griffith;  and  that  she  had  never  abandoned  the  child,  etc. 

Plea  to  the  second  caose  of  detenticm,  that  the  said  Elizabeth, 
the  mother  of  the  child,  had  do  notice  of  the  application  for  the 
appointment  of  the  defendant  as  guardian  of  the  child,  etc. 

There  are  several  other  pleas  which  it  is  not  necessai?  to 
notice. 

Demurrers  to  the  pleas;  demurrers  overruled,  and  judgment 
for  a  return  of  the  child  to  the  mother,  etc. 

The  first  part  of  the  return  to  the  writ  is  insufficient.  The 
mother  of  an  infant  illegitimate  child  is  its  nataral  guardian, 
and  has  a  right  to  its  custody.  Ex  parte  Ann  Ejiee,  1  New.  B. 
148;  Wright  v.  Wright,  2  Mass.  109;  The  People  v.  Landt,  2 
Johns.  R.  375.  The  gift  of  the  child  to  the  defendant  by  ita 
mother  and  natural  guardian,  as  mentioned  in  the  return,  did 
not  deprive  her  before  her  marriage  with  Griffith,  nor  did  it 
deprive  her  and  her  husband  after  their  marriage,  of  the  ri^t 
to  the  custody  of  the  child  dorii^  its  infancy.  The  plea  to  the 
second  cause  of  detention  is  valid.  The  mother,  being  the  natural 
guardian  of  the  child,  could  not  be  deprived  of  that  guardian- 
ship by  the  appointment  of  another  guardian,  of  the  application 
for  which  appointment  she  had  no  notice. 

Per  Curiam.    The  judgment  is  afBrmed,  with  costs. 
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Hmmmtt  lUqakftM  to  AdopdoK 

SmuoAS,  J.,  m  FUKGESON  t.  JONBS. 

17  Ore.  304,  213.    1888. 

I  think  the  findings  show  that  the  attempted  adoptitm  was 
never  conaommated,  becaiue  the  statute  under  which  the  pro- 
ceedinga  were  had  was  never  complied  with.  The  statate  re- 
qoirefl  the  consent  in  writing  of  the  par^ts,  onlen  they  are 
brought  within  its  exceptions.  Here  only  one  parent  consulted, 
and  there  was  no  attempt  made  to  bring  Tiitti  within  the  excep- 
tions contained  in  the  statute,  and  the  petition  was  not  served 
upon  him.  A  question  closely  akin  to  this  in  principle  came 
before  the  Supreme  Court  of  Iowa,  in  Tyle  v.  Reynolds,  53  Iowa, 
146,  and  the  court  said:  "Therefore,  s  child  \ff  adoption  cannot 
inherit  &om  the  parent  by  adoption  unless  the  act  of  adopticm 
has  been  done  in  strict  accord  with  the  statute.  The  statutory 
conditions  and  terms  are  that  the  written  instrument  must  be 
executed,  signed,  and  acknowledged,  and  filed  for  record;  vhax 
this  is  done  the  act  is  complet«.  If  the  named  requisites  are  not 
done,  then  the  act  is  not  complete,  and  the  child  cannot  inherit 
from  the  parent  \fy  adoption.  The  filing  for  record  is  just  as 
important  in  a  statutory  sense  as  the  execution  or  acknowledg- 
mtsat.  One  may  be  dispensed  with  as  well  as  the  other,  for  the 
ri^t  depends  solely  upon  the  statute.  There  is  no  room  for 
constructioD,  unless  we  eliminate  words  from  the  written  law, 
and  this  we  are  not  autitorized  to  do."  Long  v.  Hewitt,  44  Iowa, 
262,  and  Keegan  v.  Geraghty,  101  III.  26,  lay  down,  in  effect,  Uh 
same  principle. 

In  the  state  of  New  Jersey  a  statute  is  in  force  very  similar  to 
ours,  which  came  before  the  prerogative  court  of  that  state  and 
received  a  construction  in  Luppie  v.  Winans,  37  N.  J.  Eq.  245. 
In  that  case  the  court  said:  "The  child  was  under  fourteen 
years  of  age,  and  the  court,  as  appears  by  the  opinion,  construed 
the  statute  as  requiring  no  consent,  either  on  part  of  parent  or 
child,  to  the  adoption  in  such  case,  but  held  that  in  such  cases 
the  statute  confides  the  wlii^e  matter  to  the  discretion  of  the 
Orphans'  Court  without  r^ard  to  the  wishes  of  either  parent 
or  child.    This  construction  is  entirely  inadmissible.    It  would 
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make  the  law  liable  to  be  tlie  instniment  of  tlie  forcible  transfer 
of  one  man's  child  to  another  persoD,  in  spite  of  the  parent's 
oppoidtion,  provided  the  court  deems  it  advantageoos  for  the 
child  that  the  transfer  be  made.  The  law  expressly  gives  to  the 
decree  of  adoption  the  effect  of  severing  abaolntely  the  legal  ties 
between  the  parent  and  the  child,  and  pntting  an  end  to  their 
reciprocal  relations.  It  declares  that  from  the  date  of  the  decree, 
the  rights,  duties,  and  privileges,  and  relati(ms  between  the  child 
and  the  parent,  except  the  right  of  inheritance,  are  severed,  and 
transforms  thmn  all.  ...  A  just  and,  it  seems  to  me,  an 
obviooB  and  necessary  ctmstmction,  of  our  statute  of  adoption 
is  that  if  the  child  be  under  fourteen  there  need  be  no  consent 
on  its  part,  but  the  consent  of  the  parent  or  parents,  if  there  be 
any  living,  provided  they  be  known  and  not  hopelessly  intem- 
perate or  insane  and  have  not  abandoned  the  child,  must  be 
obtained."  The  same  view  seems  to  prevail  in  Penvsylvania 
nnder  the  statute  of  that  state.  The  only  caae  cited  upon  the 
argument  from  that  state  is  Booth  v.  Van  Allan,  7  Phila.  401 ; 
Hurley  v.  0 'Sullivan,  137  Mass.  84.  The  court,  in  passing  upon 
the  effect  and  construction  of  the  statute  said:  "But  there  is 
one  other  objection  which  we  think  is  fatal  The  act  of  May 
4,  1855,  empowers  the  court  to  make  a  decree  of  adoption  with 
the  consult  of  the  parents  or  snrvivii^  parent,  or  if  there  be 
none,  of  the  next  friend  of  an  infant  The  strict  l^al  significa- 
tion of  the  term  'parents'  is  the  lawful  father  and  mother  of  the 
child ;  but  it  may  be  questioned  whether  it  does  not  mean  more 
than  this  in  the  act  of  1855 — whether  the  words  ought  not  rather 
be  taken  to  mean  those  who  stand  in  the  relation  of  father  and 
mtrther  to  the  infant.  If  this  be  the  correct  view,  then  the  pro- 
ceedings for  leave  to  adopt  the  infant  as  hers  are  void  for  want 
of  consent  of  parents.  New  Hampahire  has  a  statute  similar  to 
onrs,  which  came  before  the  Supreme  Court  of  Msssachusetts  in 
Foster  V.  Waterman,  124  Mass.  592.  A  child  of  persons  resident 
in  the  state  of  Massachusetts  had  been  adopted  in  the  state  of 
Kew  Hampshire  and  the  validity  of  said  adoption  was  the  qaes- 
tion  to  be  decided,  and  the  court  held  that  such  a  statute  is  not 
to  be  presumed  to  extend  to  a  case  in  which  the  dodiicile  of  those 
petitioning  for  leave  to  adopt  a  child  is  in  another  state;  the 
provision  in  the  statute  of  Mew  Hampshire,  that  the  decree  may 
be  made  in  the  county  where  the  petiti(mer  of  the  child  reside^ 
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implies  that  the  statute  is  intended  to  be  limited  to  rtoco  in 
which  all  the  parties  have  their  domicile  in  that  state." 

It  was  claimed,  however,  that  the  adoption  waa  ocnnplete  as  to 
the  defendant,  and  the  other  persons  who  were,  in  fact,  parties 
to  the  record.  This  construction  was  pressed  upon  the  Suprone 
Court  of  Iowa  in  Shearer  v.  Weaver,  56  Iowa,  and  rejected,  the 
court  saying:  "Onr  statute  having  provided  specifically  the 
means  whereby  one  sustaining  no  blood  ration  to  an  intestate 
may  inherit  his  proper^,  the  rights  of  inheritance  most  be 
acquired  in  that  manner,  and  can  be  acquired  in  no  other  my." 

From  these  citaticoiB,  and  the  plain  import  of  the  statute  it- 
self, it  is  manifest  that  the  attempted  adoption  of  the  plaintifi 
by  Jones  and  wife  was  never  consummated,  and  that  the  plaintiff 
never  acquired  any  rights  to  inheriLJonea'  property  by  reason  of 
the  facts  found  by  the  court. 

The  proceedings  were  fatally  defective  because  the  father  of 
the  child  did  not  consent  to  the  adoption,  nor  was  any  notice  of 
the  application  for  such  adoption  served  upon  him,  nor  did  he 
appear ;  and  being  a  non-resident  of  ttke  state,  I  am  inclined  to 
the  opinion  the  statute  did  not  apply  to  him.  However  that 
may  be,  the  proceedings  were  fatally  defective  on  th*  othsr 
grounds. 


Obligation  to  Fvmish.  Necegsariet. 

VAN  VAIjKINBURGH  v.  WATSON. 

13  Johns.  (N.  7.)  480.    1816. 

In  error,  on  certiorari  to  a  Justice's  Court 

The  defendants  in  error  brought  an  action  in  the  court  below 
against  the  plaintiff  in  error,  for  necessaries  furnished  by  them 
to  his  infant  son.  On  the  trial,  it  appeared  that  the  son  of  ths 
defendant  below  came  to  the  store  of  the  plaintiffs  below,  and 
purchased  a  coat  for  himself;  but  there  was  no  evidence  that  it 
was  done  with  his  father's  consent.  The  defendant  proved  that 
his  son  lived  in  his  family,  and  was  comfortably  and  decently 
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eloUied,  according  to  his  circumatances.    A  verdict  and  judgment 
vere  given  for  the  plaintifh  in  the  court  below. 

Per  Curiam.  A  parent  is  under  a  natural  obli^tion  to  fnmiah 
necessaries  for  hia  infant  children ;  and  if  the  parent  neglect  that 
daty,  any  other  person  who  supplies  sach  necessaries  is  deemed 
to  have  conferred  a  benefit  on  the  delinqaent  parent,  for  which 
the  law  raises  an  implied  promise  to  pay  on  the  part  of  the  parent 
But  what  is  actually  necessary  will  depend  on  the  precise  situa- 
tion of  the  infant,  and  which  the  party  giving  the  credit  must 
be  acquainted  with,  at  his  periL  Simpson  v.  Robertson,  1  Esp. 
Rep.  17;  Ford  v.  Fothergill,  Id,  211.  In  the  case  of  Bainbridge 
T.  Pickering  (2  Wm.  Black.  Sep.  1325),  Gould,  J.,  says  with 
great  propriety,  "No  man  shall  take  upon  him  to  dictate  to  a 
parent  what  clothing  the  child  shall  wear,  at  what  time  they  shall 
be  purchased,  or  of  whom ;  all  that  most  be  left  to  the  discretion 
of  the  father  or  mother."  Where  the  infant  is  sub  potettate 
parentia,  there  must  be  a  clear  and  palpable  omission  of  duty, 
in  that  respect,  coi  the  part  of  the  parent,  in  order  to  authorize 
any  other  person  to  act  for,  and  charge  the  expense  to  the  parent. 
In  this  case  there  is  no  ground  to  charge  the  father  with  any 
neglect  of  duty  in  providing  necessaries  for  his  child,  and  the 
judgment  must  be  reversed. 

Judgment  reverssd. 


OnJiET  v.  GILLBT. 

W  Me.  293.    1897. 


VmaiN,  J.  Assumpsit  by  the  mother  against  tlie  father  for 
their  young  children's  necessary  support  furnished  after  a  di< 
Torce  a  vinculo  decreed  to  her  for  his  "desertion  and  failure  to 
support,"  he  having  been  abaent  from  the  state  several  years 
prior  to  the  decree  and  never  having  returned  or  furnished  any 
support  whatever  daring  the  time,  and  no  decree  for  alimony 
or  custody  of  the  children  having  been  made. 

It  ii  a  matter  of  common  knowledge  that  a  father  is  entitled  by 
law  to  the  services  and  earnings  of  his  minor  children.  It  is 
equally  well  known  that  this  right  is  founded  upon  the  obliga- 
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tion  which  the  law  imposeB  apoo  him  to  nartnra,  sapport  and 
educate  them  daring  infancy  and  early  yoath,  and  it  continaes 
nntil  their  maturity,  when  the  law  determines  that  they  are 
capable  of  providing  for  themaelvea.  Benson  t.  Heniing1»n,  2 
Mass.  113  j^  Dawes  t.  Howard,  i  Mass.  98;  Nightingale  t.  With- 
ington,  15  Moss.  274;  State  t.  Smith,  6  Me.  462,  464;  Dennis  t. 
Clark,  2  Cush.  352-3;  Beynolds  v.  Sweetaer,  15  Gray,  80;  Oar- 
land  T.  Dover,  19  Me.  441 ;  Van  Valkinburgh  v.  Watson,  13  Johns. 
480;  Purman  v.  Van  Siae,  56  N.  T.  435,  439,  445,  446;  2  Kent's 
Com.  *190  et.  seg.;  Schoul.  Dom.  Rel.  321. 

In  Dennis  v.  Clark,  supra,  the  court  said:  "By  the  common 
law  of  Massachusetts,  and  without  reference  to  any  statute,  a 
father,  if  of  sufficient  ability,  is  as  much  bound  to  support  and 
provide  for  his  infant  children,  in  sickness  and  in  health,  as  a 
husband  is  bound  by  the  same  law  and  by  the  common  law  of 
England  to  support  and  provide  for  his  wife.  And  if  a  hus- 
band desert  his  wife  or  wrongfully  expel  her  from  his  house  and 
make  no  provision  for  her  support,  one  who  furnishes  her  with 
necessary  supplies  may  compel  the  husband  by  an  action  at  law 
to  pay  for  such  stipplies.  And  our  law  is  the  same,  we  have  no 
doubt,  in  the  case  of  a  father  who  deserts  or  wrongfully  discards 
his  infant  children."  This  upon  the  ground  of  agency.  Bey- 
nolds V.  Sweetser,  supra;  Hall  v.  Weir,  1  AUen,  261;  Camerlin 
V.  Palmer  Co.,  10  AUen,  539.  But  a  minor,  who  voluntarily 
abandons  his  father's  house,  without  any  fault  of  the  latter,  car^ 
ries  with  bim  no  credit  on  his  father's  account  even  for  neces- 
saries. Weeks  v,  Merrow,  40  Me.  151;  Angel  v.  McLellan,  1 
Mass.  27.  Otherwise  a  child  impatient  of  parental  control  while 
in  his  minority,  would  be  encouraged  to  resist  the  reasonable 
control  of  his  father  and  afford  the  latter  little  means  to  secure 
his  own  legal  rights  beyond  the  exercise  of  plQrsieal  restraint 
White  V.  Henry,  24  Me.  533. 

Itloreover,  in  actions  for  seduction,  whereof  loss  of  service  is 
the  technical  foundation,  the  loss  need  not  be  proved,  but  will  be 
presumed  in  favor  of  the  father  who  has  not  parted  with  his 
right  to  reclaim  his  minor  daughter's  service,  although  she  is 
temporarily  employed  elsewhere.  Emery  v.  Qowen,  4  Me.  33. 
"And  this  rule  results  from  the  legal  obligation  imposed  upon 
him  to  provide  for  her  support  and  education,  which  gives  him 
the  ri^t  to  the  profits  of  her  labor."    Blanchard  T.  lUey,  120 
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Haas.  489;  Kennedy  v.  Shea,  110  Mass.  147;  Emery  v.  Qowen, 
$v,pra;  Forman  v.  Van  Sise,  56  N.  T.  435,  444. 

So,  sLbo,  in  that  large  eUas  of  cases  wherein  needed  supplies, 
fnmiahed  by  the  town  to  minor  children  between  whom  and 
their  father,  thoogh  they  lived  apart,  the  parental  and  filial  rela- 
tions still  sabeisted,  are  considered  in  law  supplies  indirectly 
furnished  the  father — ^the  reason  is  because  he  was  bound  in  law 
to  support  them.    Garland  v.  Dover,  19  Me.  441. 

We  are  aware  that  courts  of  the  highest  respectability,  es- 
pecially those  of  New  Hampshire  and  Vermont,  hold  that  a 
paroit  is  under  no  legal  obligation,  independent  of  statutory 
provision,  to  maintain  his  minor  child,  and  that  in  the  absence 
of  any  contract  on  the  part  of  the  father  he  cannot  be  held 
except  under  the  pauper  laws  of  those  states  which  are  substan- 
tially like  OUT  own.  Kelley  v.  Bavia,  49  N.  H.  187 ;  Gordon  v. 
Potter,  17  Vt  348. 

But  as  before  seen,  the  law  was  settled  otherwise  in  this  state 
before  the  separation  and  has  been  frequently  recognized  in  both 
gtates  since;  and  we  deem  it  the  more  consistent  and  humane 
doctrine. 

It  is  also  settled  that  at  least  during  the  life  of  the  father,  the 
mother,  in  Gte  absence  of  any  statutory  provision,  or  decree  re- 
lating thereto,  not  being  entitled  to  tiie  services  of  their  minor 
children,  is  not  boimd  by  law  to  support  them.  Whipple  v.  Dow, 
2  Mass.  415 ;  Dawes  v.  Howard,  4  Mass.  97 ;  2  Kent's  Com.  '192 ; 
Weeks  v.  Merrow,  40  Me.  151;  Gray  v.  Durland,  50  Barb.  100; 
Furman  T.  Van  Sise,  supra,  both  opinions.    R.  S.  c.  59,  sec.  24. 

This  leads  to  an  inquiry  into  the  effect  of  the  divorce  a  vinculo 
alone,  unaccompanied  by  any  decree  conmiitting  the  custody  of 
the  children  to  the  mother.  For  when  such  a  decree  is  made 
then  the  father  would  have  no  right,  either  to  take  them  into  his 
custody  and  support  them  or  employ  any  one  else  to  do  so,  with- 
out the  consent  of  the  mother.  Hancock  v.  Merrick,  10  Gush. 
41 ;  Brow  V.  Brightman,  136  Mass.  187 ;  Finch  v.  Finch,  22  Conn. 
410.  Although  it  is  held  otherwise  in  some  jurisdictions.  Holt 
T.  Holt,  42  Ark.  495,  and  other  cases  on  plaintiff's  brief. 

But  a  decree  of  custody  to  the  mother  is  predicated  of  its  pri- 
marily belonging  by  right  to  the  father,  and  the  granting  of  it 
implies  that  such  action  on  the  part  of  the  court  is  absolutely  es- 
sential to  imposing  upon  her  the  le«al  obligation  of  supporting 
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their  nunor  children.  So  long  as  the  father  Uvea,  the  mother, 
in  the  absence  of  any  decree  of  ensto^  in  her  beh&lf,  cannot  of 
right  claim,  as  against  him,  their  services,  provided  he  is  a  suita- 
ble person  to  have  the  care  of  them.  He  may  on  habeas  corpus 
obtain  custody  as  against  their  mother,  on  satiafyii^  the  court 
that  he  is  a  fit  custodian.    Com.  v.  Briggs,  16  Pick.  203. 

It  would  seem  to  follow  that  the  divorce  alone,  while  it  dis- 
solved the  matrimonial  relation  between  the  parties  thereto,  did 
not  alfect  in  anywise  the  parental  relation  between  them  and 
their  children.  When  the  divorce  was  decreed  in  behalf  of  his  wife 
the  defendant  thereupon  ceased  to  be  her  husband,  but  he  still 
remained  the  father  of  the  children  which  had  been  bom  to  him 
during  hie  conjugal  relation  vrith  the  plaintiff,  with  all  the 
father's  duties  and  legal  obligations  full  upon  him. 

The  cases  which  hold  that  in  ease  of  a  decree  for  custody,  the 
father  is  not  holden,  impliedly  hold  that  in  the  absence  of  any 
such  decree,  he  is  liable.     Brow  v.  Bri^tman,  supra. 

When  the  bond  of  matrimony  was  dissolved,  these  parties 
became  as  good  as  strangers;  and  the  plaintiff  may  then  main- 
tain an  action  against  the  defendant  for  any  cause  of  action 
which  at  least  subsequently  accrued.  Carlton  V.  Carlton,  72  Me. 
115 ;  Webster  v.  Webster,  58  Maine,  139. 

We  are  of  opinion,  therefore,  that  this  action  is  maintainable 
on  the  implied  promise  of  the  defendant  resulting  from  the  cir> 
eumstances  and  the  law  applicable  thereto. 

Exceptions  overruled. 


WATTS  V.  STEELE. 
19  Ala.  656.    1851. 


Chilton,  J.  The  question  in  this  case  is,  whether  a  father 
who,  by  reason  of  his  poverty  and  bodily  infirmity,  has  beccnne 
unable  to  support  his  infant  daughter,  has  a  right  to  resort  to 
the  court  of  equity  which  has  appointed  a  trustee  for  the  estste 
of  the  daughter,  to  have  an  allowance  for  ber  support  and  educa- 
tion decreed  to  be  paid  by  such  trustee  out  of  the  yearly  incnne 
of  her  eatate.    The  bill  is  filed  by  the  fathar.  with  whom  the 
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daughter  lives  (the  mother  being  dead),  against  the  trustee.  The 
chancellor  dismissed  the  bilL 

We  are  unable  to  see  any  reason  why  the  coort  should  re- 
pudiate this  jurisdiction  over  the  infant  and  her  estate.  There 
is  nothing  in  the  nature  of  the  settlement  by  which  the  property 
was  secured  to  the  mother  of  the  daughter,  forbidding  an  allow- 
ance for  maintenance.  The  ward  has  an  absolute  interest,  and 
the  rule  is,  that  where  funds  are  thus  sitaated,  the  court  will 
allow  maintenance  in  the  absence  of  any  direction  to  that  effect, 
and  even  in  disregard  of  a  direction  for  accnmolation ;  and  if 
an  insufficient  sum  is  given  for  maintenance,  the  court  will  in- 
crease it.    McPher.  on  Inf.  241. 

As  it  is  the  duty  of  the  father  to  mnintj^irv  his  child  when  he 
can  do  so,  he  is  held  liable  to  account  as  guardian  for  the  profits 
of  the  child's  estate  which  come  to  his  possessicm  daring  the 
child's  minority.  Such  being  his  daty,  the  courts  of  chancery 
originally  refused  to  allow  any  reimbursements  to  the  father  for 
past  maintenance.  Hughes  v.  Hughes,  1  Bro.  C.  C.  387;  2  Id. 
231;  3  Id.  60  J  fieevea  v.  Prymer,  6  Ves.  424  j  McP.  on  Inf.  247, 
where  the  eases  are  collated.  But  it  is  said  that  in  special  cases 
the  court  may  direct  an  inquiry  in  favor  of  the  father  for  past 
maintenance.  He  cannot  insist  on  it  as  a  matter  of  course.  Etc 
parte  Bond,  2  M.  &  K.  439. 

The  case  before  us  is  for  future  maintenance  and  education 
of  the  daughter.  There  can  be  no  question  as  to  the  jurisdiction 
of  the  chancellor  in  setting  apart  a  fund  for  this  purpose  out  of 
the  income  of  the  daughter's  estate,  if  the  father  be  unable  to 
provide  for  her.  When  the  father  is  utterly  tmable  to  support 
his  children,  the  law  would  be  intinnmn  in  the  extreme  to  cast 
them  upon  the  charity  of  strangers  for  support,  while  their  own 
property  is  adequate  for  their  maintenance.  But  such  provision 
does  not  depend  upon  the  father's  insolvency  only,  but  it  is  made 
whenever  he  is  unable  to  give  the  child  an  education  suited  to 
the  fortune  which  she  enjoys  or  expects.  Buekworth  v.  Back- 
worth,  1  Cox,  RO,  cited  in  McPh.  on  Inf.  220.  It  is  said  the 
father's  ability  is  to  be  estimated  comparatively.  The  amount 
of  his  income,  the  size  of  his  family  dei>endent  on  him  for  sup- 
port, and  we  might  add,  his  physical  inability  from  disease,  etc., 
to  exert  himself  in  providing  for  them,  should  be  taken  into  the 
estimate ;  and  if,  in  view  of  the  circumstances,  it  should  appear 
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to  be  reasonable  to  make  an  altowaDce,  and  for  the  benefit  of  the 
infant,  the  court  should  order  it.  And  to  Gua  end,  it  is  proper 
that  the  question  of  the  ability  of  the  father,  the  amount  of  the 
ward's  income,  and  the  sum  required  for  her  support  aud  edu- 
cation, should  be  referred  to  the  master,  if  the  chancellor  is  in 
doubt  upon  these  questions,  bo  that  the  proper  allowance  can  be 
made. 

We  do  not  think  there  is  any  valid  objection  on  the  score  of 
parties.  The  father  is  a  party  interested  in  being  provided  as  the 
guardian  by  nature  and  nurture,  with  the  means  of  supporting 
and  educating  his  child,  and  is  certainly  the  proper  perscm  to 
superintend  her  education,  unless  there  be  objections  to  him,  and 
none  are  pretended  to  exist  in  the  present  case.  The  trustee  who 
holds  the  property  represents  the  ward  in  respect  to  that  It  is 
not  indispensable  that  the  child  should  be  made  a  party.  The 
court  will  see  to  it  that  her  interest  is  not  prejudiced.  We  find 
a  similar  application  was  heard  at  the  suit  of  the  mother,  and  a 
liberal  allowance  made,  in  South  Carolina  (Mrs.  Heyward  v. 
Cuthbert,  Ex'r  of  Heyward,  i  Des.  Eq,  R.  445),  and  the  prin- 
ciple seems  to  be  sanctioned  by  several  authorities  in  the  brief  of 
counsel. 

Let  the  decree  be  reversed  and  the  cause  remanded. 


Right!  of  Pamot*  to  ChuHae  CUU. 

McKELVET  v.  McKBLVEY  ET  AL. 
Ill  Tenn.  388.    1903. 

Beard,  C.  J.  This  is.  a  suit  instituted  by  a  minor  child,  by  next 
friend,  against  her  father  and  stepmother,  seeldng  to  recover 
damages  for  cruel  and  inhuman  treatment  alleged  to  have  been 
inflicted  upon  her  by  the  latter  at  the  instance  and  with  the 
consent  of  the  father.  Upon  demurrer  the  suit  was  dismissed, 
and,  the  case  being  properly  brought  to  this  court,  error  is  as- 
signed upon  this  acticm  of  the  trial  judge. 

We  think  there  was  no  error  in  this  dismissal.  At  common  law 
the  right  of  the  father  to  the  control  and  cuatody  of  his  infant 
child  grew  out  of  the  corresponding  duty  on  his  part  to  main- 
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tain,  protect,  and  educate  it.  These  rights  could  only  be  for- 
feited by  gross  miscondnct  on  his  part.  The  right  to  control 
involved  the  anbordinate  right  to  restrain  and  inflict  moderate 
chastisement  apon  the  child.  In  case  parental  power  was  abused, 
the  child  had  no  civil  remedy  against  the  father  for  the  personal 
injuries  inflicted.  Whatever  redress  was  afforded  in  such  case 
was  to  be  found  in  an  appeal  to  the  criminal  law  and  in  the 
remedy  furnished  by  the  writ  of  habeas  corpus.  So  far  as  we 
can  discover,  this  rule  of  the  common  law  has  never  been  ques- 
tioned in  any  of  the  courts  of  this  country,  and  certainly  no  such 
action  iis  the  preeoit  has  been  maintained  in  these  courts.  It 
is  true  that  no  less  celebrated  an  authority  than  Judge  Cooley, 
in  the  second  edition  of  his  work  on  Torts,  at  page  171,  observes 
that  "in  principle  there  seems  to  be  no  reason  it  should  not  be 
sustained."  No  case,  however,  is  cited  in  support  of  this  text 
In  fact,  the  only  case  which  the  diligence  of  counsel  has  been  able 
to  find  in  which  this  particular  question  has  been  discussed  is 
that  of  Hewlett  v.  George,  Ex'r,  reported  in  68  Miss.  703,  9 
South.  885,  13  L.  K.  A.  682.  It  ia  there  said :  "Soloi^asthe 
parent  is  under  obligation  to  care  for,  guide,  and  control,  and  the 
child  is  under  reciprocal  obligation  to  aid  and  comfort  and  obey, 
no  such  action  as  this  can  be  maintained.  The  peace  of  society, 
and  of  the  families  composing  society,  and  of  a.  sound  pabllc 
policy  designed  to  subserve  the  repoee  of  families  and  the  best 
interests  of  society,  forbid  to  the  minor  child  a  right  to  appear 
in  court  in  the  assertion  of  a  claim  to  civil  redress  for  personal 
injuries  suffered  at  the  hands  of  the  parent.  The  state,  through 
its  criminal  laws,  will  give  the  minor  children  protection  from 
parental  violence  and  wrongdoii^,  and  this  is  all  the  child  can 
be  heard  to  demand." 

The  fact  that  the  cruel  treatment  in  this  case  was  inflicted  by 
a  stepmother  can  make  no  difference,  for,  whether  inflicted  in  the 
presence  of  the  father  or  not,  if  the  action  could  be  mwntained  at 
all,  he  would  be  responsible  for  the  tort  If  inflicted  in  his  pres- 
ence, he  alone  would  be  responsible,  nothing  appearing  to  repel 
the  presumption  that  it  was  the  result  of  his  coercion ;  if  out  of 
his  presence,  thra  he  and  she  would  be  jointly  liable  for  the 
wnmg.  So  at  last  it  comes  back  to  the  question  as  to  the  ri^t  of 
a  minor  child  to  institnto  a  civil  action  against  the  father  for 
wrongs  inflicted  upon  it.    .    .    . 
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We  think  that  the  circoit  jadge  acted  in  obedience  to  a  vell- 
aettled  rule  controlling  the  relaUcm  of  father  and  child,  and  in 
furtherance  of  a  sound  public  policy,  in  sustaiiiing  the  demurret 
to  the  declaration  in  this  case,  and  his  judgment  is  affinned. 


PkMBt  Hu  No  AbMlnt*  Rigbt  to  Am  CMtodjr  of  Hm  QM. 

COREIE  V.  CORRIE. 
43  Mich.  509.    1880. 

Grates,  J.  This  is  a  certiorari  to  review  certain  proceedings 
had  in  the  Circuit  Court  on  habeas  corpus  betireen  parents  rela- 
tive to  the  custody  of  their  child.  The  parents  are,  in  fact,  living 
apart  and  the  child,  Fannie  C.  Corrie,  who  is  a  little  over  seTen 
years  old,  is  with  her  mother  in  Detroit.  The  proceedings  were 
instituted  by  the  father ;  the  mother,  at  the  hearing,  exhibited  her 
answer  on  oath,  and  the  court  declined  to  transfer  the  custody. 

On  the  presentation  of  the  answer  the  petitioner  filed  a  general 
traverse,  but  without  oath.  He  offered  no  sworn  c(mtradietion  or 
explanation  of  the  matters  in  the  answer,  and  no  evidence  was 
adduced  on  either  side.  He  contends  that  such  matters  in  his 
petition  as  were  not  particularly  met  by  the  answer  were  ad- 
mitted, and  that  sufficient  was  then  made  out  to  entitle  him  to 
an  order  for  the  custody  of  the  child.  On  the  other  hand,  the 
respondent  claims  that  the  facts  set  forth  in  the  answer,  to 
which  no  sworn  denial  has  been  attempted,  and  which,  as  is  said, 
must  therefore  be  tahen  as  true  for  the  purpose  of  this  proceed- 
ing, are  fnll  to  show  the  onfitness  of  the  petitioner  for  the  trust 
he  seeks,  and  constitute  a  complete  reply  to  the  application. 

In  contests  of  this  kind  the  opinion  is  now  nearly  oniversal 
that  neither  of  the  parties  has  any  rights  that  can  be  allowed  to 
seriously  militate  against  the  welfare  of  the  child.  The  parsr 
mount  consideration  is  what  is  really  dsnanded  by  its  best  in- 
terests. It  is  doing  no  violence  to  what  is  tau^t  by  judicial  ex- 
perience to  awnme  that  the  disputing  parties  will  be  more  alive 
to  the  satisfaction  of  their  own  feelings  and  interests  than  to 
the  trae  end  of  the  inquisition;  while  the  innocent  subject  of 
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the  eontention  is  ntterlr  unable  to  speak  or  act  for  itaelf,  and 
ia  in  danger  of  being  lost  Bight  of  in  the  strife  for  its  possession. 
No  other  occasion  can  call  more  loudly  for  judicial  vigilance  in 
reaching  for  the  exact  truth  and  in  patting  aside  with  an  nn- 
sparing  hand  the  mere  technicalities  of  procedure.  The  fate  or 
interest  of  the  child  is  not  to  depend  on  what  the  parties  may 
see  proper  to  state  or  to  evade  in  their  formal  altercations,  nor 
on  any  artificial  role  of  pleading.  There  should  be  foil  inquiry 
and  an  ezhauatlTe  examination  on  oath  in  order  that  the  tribunal 
may  have  all  the  light  practicable. 

As  already  stated,  the  hearing  below  proceeded  cm  the  petition 
and  answer,  and  the  petitioner  did  not  asaume  to  controvert  any 
of  the  facts  alleged  on  oath  by  the  respondent.  As  these  facti^ 
if  true,  were  sufficient  to  show  that  the  petitioner  was  not  a 
suitable  person  to  take  charge  of  the  child,  we  fail  to  see  that  any 
case  was  made  out  to  require  a  shift  of  the  custody.  We  deraa 
it  proper  to  add  that  we  do  not  re-examine  on  certiorari  the  evi- 
dence upon  the  hearing  in  habeas  corpus.  We  are  confined  to 
questions  of  law.  If  a  consideration  of  evidence  is  required,  we 
suppose  the  proper  wt^  to  be  to  take  a  habeas  corpus  from  this 
eonrt 

The  order  is  afOrmed  with  costs. 

The  other  justices  concurred.* 

*'^t  bad,  however,  b««a  argaed  at  great  l«iisth  Juat,  and  tbe  American 
caaes  referred  to  showed  It  to  be  tbe  establlsbed  law  of  this  oonntrr 
tliat  the  conrt,  or  officer,  were  authorized  to  exercise  a  dfecretlon,  and 
that  the  father  was  not  entitled  to  demand  a  delivery  of  the  child  to 
him,  npon  Aobeo*  corpus,  aa  an  absolute  right  lliat  this  waa  also 
tbe  law  of  England  at  the  time  ol  onr  separation  from  the  mother 
conntiy;  thongh.  be  eald,  the  decisions  of  tbe  English  courts  einoe 
that  pwtod,  appeared  to  have  gone  back  to  tbe  principles  of  a  semi* 
barbarons  age,  when  the  wife  was  the  slave  of  tbe  bnsband,  beoaose 
he  had  the  physical  power  to  control  her,  and  when  tbe  will  of  tbe 
etrongest  party  constituted  tbe  rule  of  right  Thus  In  D«  Manne- 
vine's  Case,  6  Bast,  2S0,  the  Court  of  King's  Bench  retnsed  to  Inter- 
fere, althongh  a  brutal  husband  had  torn  a  cblld  only  eight  months 
old  from  tbe  breast  of  Its  mother,  for  tbe  mere  purpose  of  ceerdng 
hU  wife  to  give  him  tbe  control  of  her  property.  Also  In  Skinner's  Cas«^ 
9  J.  B.  Moore's  R.  878,  the  child  was  fcept  from  Its  mother  under  the 
control  of  her  husband  and  his  mistress,  with  whom  he  was  living  In 
open  adultery;  and  yet  the  courts  refnaed  to  Interfere  by  Aabeu  corpv* 
to  restore  tbe  child  to  the  Innocent  and  much  Injured  wife  and  mother." 
— Per  Tbe  Chancellor,  In  Uerceln  v.  People,  2S  Wead.  64,  93.    lUO. 
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CLOUD  V.  HAMILTON." 
11  Humph.  (Tenn.)  104.    1850. 

This  action  of  aasumpsit  was  brought  in  tlie  Circuit  Court  of 
Mei^  county;  it  was  submitted  to  a  jury  on  the  plea  of  non- 
asBumpsit  under  the  direction  of  Judge  Keith,  and  a  verdict  and 
jndgment  rendered  for  the  defendant. 

The  plaintiff  appealed. 

ToTTBN,  J.  The  action  of  assumpsit  on  the  common  counts  for 
labor  and  services;  and  the  case  is,  that  the  plaintiff's  son 
William,  at  about  the  age  of  seventeen  years,  went  into  the 
service  of  Robert  W.  Hamilton,  a  tanner,  with  a  parol  under- 
standing between  bim  and  William,  that  William  should  resde 
with  him  for  some  three  years,  and  learn  the  businesa  and  art 
of  tanning.  William  went,  at  first,  without  his  father's  consent, 
but  the  proof  shows  that  he  afterwards  consented  to  William's 
continuing  in  Hamilton 's  service,  upon  their  own  agreement,  but 
declined  to  become  a  party  to  any  contract  between  William  and 
Hamilton,  or  to  have  any  interest  in  it.  William  remained  with 
Hamilton  about  a  year  and  a  half,  principally  engaged  in  the 
tanyard,  when  he  quit  Hamilton's  service,  on  some  disagree- 
ment between  them,  and  thereon  the  plaintiff  instituted  this  suit 
to  recover  for  his  son's  labor  and  services.  The  court  charged, 
in  effect,  that  the  plaintiff  might  recover  for  the  labor  and  service 
of  his  son,  if  he  went  and  continued  in  defendant 's  employment 
without  the  consent  of  th.e  plaintiff,  but  could  not  recover  if  he 

*  "The  dear  pretnmptlon  In  that  the  f  atber  Is  entitled  to  the  earnings 
of  Us  son  until  the  latter  arrlTes  at  the  age  of  twentj-tme  years;  and 
If  he  contlnuee  thereafter  to  remain  with  hla  father  as  a  member  of 
hla  family,  the  presumption  Is,  that  Us  labor  is  KrattdtauB.  He  mar. 
howeTer,  show  the  contrary.  The  gronnd  of  each  presamption  Is,  that 
the  son  received  from  the  father  parental  support,  protecttos,  edaca- 
tlon,  clothing,  and  like  snltable  prorletona,  and  his  labor  Is,  hence, 
due  and  belongs  to  the  father,  nnleBs  the  contrary  be  ehown.  Dodsou  t. 
McAdama,  S6  N.  C.  149;  Toung  v.  Herman,  97  Id.  2S0,  and  the  anOiori- 
tlee  cited  In  these  cases;  Wlncheeter  t.  Held,  S  Jones,  377."- 
C  J..  In  Qrant  t.  Qran^  109  N.  a  710,  718. 
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ooDseiited  that  his  bod  migM  act  in  that  matter  apon  hia  own 
agreement,  and  for  hU  oim  benefit  It  is  uoquestionably  true,  that 
the  father  being  under  obligation  to  maintain,  and  in  some  d^;ree, 
to  educate  hia  infant  children,  'is  entitled  to  the  custody  of  their 
persona  and  to  the  value  of  their  labor  and  servicea.  If  the  in- 
fant do  labor  and  service  for  another  without  the  father's  consent, 
such  person  wiU  be  liable  therefor,  at  the  suit  of  the  father. 
But  the  father  may  waive  this  right  for  the  benefit  of  his  child, 
and  permit  him  to  act  for  himself,  upon  hia  own  rights  and  re- 
sponsibilities and  for  his  own  benefit,  and  this  waiver  m^  appear 
by  express  agreement,  or  be  implied  from  facts  and  circnm- 
ataneea.  If  he  waive  hia  righta,  and  permit  his  son  to  mahe  con- 
tracts and  acquifiitions  for  himself,  they  are  his  contracts  and 
acqoiaitiona,  and  not  the  father's.  See  Borlingame  t.  Bur- 
lingame,  7  Cowen  Kep.  92,  McCoy  v.  Huffman,  8  Gowen  "Rep.  84; 
Shut«  T.  Door,  5  Wend.  Bep.  204,  2  Kent  Com.  194,  note. 

The  question  whether  the  plaintiff  had  thus  waived  hia  righta 
was  fairly  left  to  the  jury,  and  we  think  that  th^'have  decided 
it  correctly, 

The  plaintiff  having  waived  hia  right  in  this  respect,  it  is  not 
material  to  determine  the  legal  effect  of  the  agreement  entered 
into  by  his  son  with  defendant's  intestate. 

We  do  not  think,  in  view  of  the  facts  of  this  case,  that  the 
plaintiff  has  any  cause  of  action  against  the  defendant 

Let  the  judgment  be  affirmed. 


PtMM'a  Rigid  of  AcliM  IM- I>d<«lM  to  CUd. 

HOBGAN  V.  PACIPIO  MILLS. 

158  Man.  403.     1893. 

Tort  for  damages  for  the  loss  of  service  of  the  plaintiff's 
daughter,  a  minor,  and  for  labor  performed  and  expenses  in- 
cnrred  in  the  care  and  cure  of  her  daughter  in  consequence  of 
injuries  received  by  her  through  the  negligence  of  the  defendant 
The  writ  was  dated  March  23, 1886. 
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An  aetitm  against  the  same  defendant  had  prerionsly  bean 
broi^ht  hj  the  daughtar  for  damagea  for  the  injuries  receind 
hy  her,  and  that  action  had  been  settled  by  the  parties  oa  October 
26,  1885.    The  defendant  appealed  to  this  ooort 

FiEU>,  C.  J.  The  plaintiff's  daughter  when  injured  vas  eleven 
years  old,  and  it  appears  that  she,  with  her  Bisten ,  tme  older  and 
two  yonnger  tiian  herself,  lived  with  their  mother,  -who  was  a 
widow,  B8  members  of  one  family,  and  that  the  children  wen 
dependent  for  support  on  the  mother,  and  rendered  some  service 
to  her  "in  woi^  about  the  house  and  in  tending  a  small  shop 
which  was  the  front  room  of  the  tenement  in  which  they  lived" 
&  consequence  of  the  injury  the  plaintiff  suffered  loss  of  her 
daughter's  services,  and  was  put  t«  expense  in  providing  medical 
attendance  for  her,  and  to  labor  snd  trouble  in  nursing  asd 
taking  care  of  her.  The  auditor's  report  has  been  made  an 
agreed  stat^nent  of  facts,  and  the  exact  finding  of  the  auditor 
on  the  qneeticoi  of  damages  is  as  follows:  "By  reason  of  her 
daughter's  injuries  the  plaintiff  incurred  an  expense  of  $10  for 
help  in  work  about  the  house  while  the  plaintiff  was  taking  care 
of  her  daughter,  and  rendered  personal  service  in  nursing  and 
caring  for  her  daughter  which  was  fairly  worth  $50,  and  paid 
for  medical  attendance  and  treatment  of  her  daughter  on  account 
of  said  injuries  $36,  and  for  expenses  properly  incurred  in 
going  to  the  Massachusetts  Qeneral  Hospital  the  sum  of  $11.25, 
and  for  prescriptions,  medicines,  etc.,  the  sum  of  $20,  and  by 
reason  of  said  injury  the  value  of  her  daughter 's  services  to  her 
was  diminished  $100;  and  I  find  that  all  said  expoues  vten 
properly  incurred  by  the  plaintiff,  who  was  without  means  of 
support  other  than  her  own  exertions,  without  any  agreement 
between  her  and  her  daughter  for  repayment  thereof,  unless  such 
agreement  is  to  be  implied  by  law  from  the  facts  herein  reported. 
And  that  the  daughter  at  the  time  said  expenses  were  incurred 
had  no  property  or  thing  of  value,  excepting  a  claim  against  this 
defendant  for  damages  suffered  by  reason  of  their  said  n^li- 
gence,  and  that  this  claim  was  not  settled  or  paid  until  October 
26,  1885,  which  was  after  aU  said  expenses  were  incurred,  so  that 
at  the  time  said  expenses  were  incurred  the  daughter  was  actually 
dependent  upon  the  plaintiff  for  support  and  care."  These  sums 
amount  to  $227.25,  which  the  auditor  found  the  pUintiff  was 
entitled  to  recover,  unless  the  value  of  the  loss  of  services  oe- 
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CDrring  after  the  date  of  the  settlement  of  the  daughter's  suit 
ahonld  be  deducted,  which  is  estimated  at  $25. 

It  appears  that  the  daughter  brought  auit  against  this  defend- 
ant for  the  injury,  and  that  the  suit  was  settled  by  the  payment 
of  $2,800,  which  the  plaintiff  in  the  present  action  received,  as 
guardian  of  her  daughter,  having  been  appointed  guardian  on 
September  21,  1885.  It  is  agreed  that  in  this  suit  by  the  daugh- 
ter no  claim  was  made  for  expenses  or  loss  of  services. 

The  tendency  of  modem  decisions  ia  to  g^ve  to  a  widow  left 
with  minor  children,  who  keeps  the  family  together  and  supports 
herself  and  them,  with  the  aid  of  their  services,  very  much  the 
same  control  over  them  and  their  earnings  during  their  minority, 
and  to  impose  on  her  to  the  extent  of  her  ability  much  the  same 
civil  responsibility  for  their  education  and  maintenance  as  are 
given  to  and  imposed  on  a  father.  We  are  of  opinion  that  when 
a  minor  child  lives  with  its  mother,  who  is  a  widow,  and  the  child 
is  supported  by  the  mother,  and  works  for  her  as  one  of  the 
family,  the  mother  ia  entitled  to  recover  for  the  loss  of  services 
of  the  child,  and  for  labor  performed  and  expenses  reasonably 
incurred  in  the  care  and  cure  of  the  child,  so  far  as  they  are 
the  consequences  of  an  injury  to  the  child  negligently  caused  by 
the  defendant  Dedham  v.  Natick,  16  Mass.  135 ;  Hanunond  v. 
Corbett,  50  N.  H.  501 ;  Matthewson  v.  Perry,  37  Conn.  435.  See 
Dumain  v.  Gwynne,  10  Allen,  270;  Camerlin  v.  Palmer  Co.  10 
Allen,  539;  Baldwin  v.  Poster,  138  Mass.  449;  Qleason  v.  Boston, 
144  Mass.  25;  Connell  v.  Putman,  58  N.  H.  534;  'Whitaker  v. 
Warren,  60  N.  H.  20;  County  Commissioners  v.  Hamilton,  60 
jad.  340;  Natchez,  Jackson  £  Columbus  Railroad  v.  Cook,  63 
Miss.  38.  Of  course  there  should  not  be  a  double  recovery,  but 
if  the  expenses  are  not  incurred  on  the  credit  of  the  child,  but  on 
that  of  the  mother,  and  if  the  child,  while  living  with  the  mother, 
IB  not  entitled  to  its  own  earsings,  so  that  the  loss  of  service  is 
not  the  child's  losabutthemother's,  these  items  of  damage  should 
not  be  included  in  the  damages  recovered  by  the  child,  but  in 
those  recovered  by  the  mother.  See  M'Carthy  v.  Guild,  12  Met. 
291;  Dennis  v.  Clark,  2  Cnsh.  347;  Wilton  v.  Middlesex  Rail- 
road, 125  Mass.  130.  In  the  case  of  a  girl  eleven  years  old,  whose 
father  is  dead  and  whose  mother  remains  a  widow,  and  who  has 
no  property  and  no  guardian,  it  is  wise  policy  to  give  the  control 
of  her  to  her  mother,  and  to  impose  on  the  mother  the  ordinary 
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rights  and  datiee  of  a  parent,  unless  it  has  been  detenoined 
otherwise  hy  some  tribunal  having  jurisdiction  over  the  relation 
of  parent  and  child. 

The  finding  of  the  court  seems  to  be  for  the  sum  fotmd  by  the 
auditor,  with  interest  frcnn  the  date  of  the  writ.  This,  we  think, 
is  correct.  It  does  not  appear  from  the  papers  that  judgment 
has  been  entered  on  this  finding,  but  we  assume  that  this  has 
been  done,  as  the  defendant  appeals.    The  entry  should  be. 

Judgment  on  the  finding  affirmed. 


PwMf •  LikbiU^  for  CUVa  Torta. 

Torts  hy  the  ChOd. 

PAUL  V.  HtrUHEL. 

43  Mo.  119.    1868. 


PlaintifF  sued  defendant  for  damages,  in  the  sum  of  two  thou- 
sand dollars,  for  injury  to  her  minor  son,  aged  sii  years,  received 
at  the  hands  of  a  minor  son  of  defendant,  aged  eleven  years,  v/bo 
was  residing  with,  and  under  the  charge  and  control  of,  his 
father,  the  said  defendant. 

The  defendant  demurred,  on  the  ground  that  a  father  is  not 
responsible  for  injuries  caused  by  an  assault  made  by  his  minor 
child. 

The  demurrer  was  sustained  by  the  court  below. 

Wagnbb,  J.  In  Baker  v.  Haldeman,  24  Mo.  219,  it  was  de- 
cided by  this  court,  that  a  father  was  not  responsible  for  injuries 
caused  by  an  assault  made  by  his  minor  child.  But  an  attempt  is 
made  to  evade  that  decision,  or  at  least  to  ezclade  this  ease  traia 
its  reasoning,  by  averring  in  the  petition  that  the  child  of  the 
defendant,  who  caused  the  injury,  was  dangerous  to  the  plaintiff 
and  her  i^ildren,  by  reason  of  his  vicious  and  destructive  tem- 
per and  of  his  sudden  and  causeless  fits  of  anger,  and  that  de- 
fendant had  notice  of  that  fact.  It  is  not  averred  that  defendant 
sanctioned  the  wrong  committed  by  his  minor  son,  either  before 
or  after  the  act.  But  the  petition  was  doubtless  framed  upon 
the  theory  that  an  instruction  given  in  the  trial  court,  in  Baker's 
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ease,  wss  correct  law,  aa  that  case  was  not  reversed  on  error.  The 
iiiBtrnction  waa  that  "unleea  the  plaintiflf  kaa  established  that 
the  boy  was  of  vicioua  disposition  and  habits,  and  that  the  father 
knew  it  at  the  time,  he  is  not  responsible  in  damages  for  the 
injnry  sustained,  and  the  jury  will  find  for  the  defendant" 
The  Terdiet  was  for  the  defendant,  and  the  judgment  therein 
was  aflSrmed;  but  Judge  Leonard,  in  giving  the  opinion  of  the 
court  said  that,  althoogh  the  instruction  given  at  the  instance  of 
the  defendant  was  erroneous,  it  was  not  to  the  plaintiff's  preju- 
dice and  was  therefore  not  a  matter  for  him  to  complain  of. 
It  will  be  thus  seen  that  the  doctrine  contended  for  derives  no 
support  or  authority  from  that  case.  In  Tifl?t  v.  Tiflft,  4  Denio, 
175,  the  action  was  brought  to  recover  damages  for  the  killing  of 
a  hog,  by  a  dog  which  waa  set  on  by  defendant's  daughter,  but 
the  court  held  that  the  defendant  was  not  answerable  for  the  act 
of  his  daughter,  done  in  his  absence,  and  without  his  authority  or 
approval;  bat  the  daughter,  whether  an  infant  or  not,  was 
answerable  for  her  own  trespass.  A  parent  cannot  be  held  liable 
for  the  willful  trespasses  and  torts  of  his  infant  children,  when 
he  neither  assents  to  nor  ratifies  them.  "When  the  minor  has  com- 
mitted a  tort,  with  force,  he  is  liable  at  any  age  to  be  proceeded 
against  as  an  adult.  Beeves,  Dom.  Bel.  386;  1  Chit  PI.  66;  Jen- 
nings V.  Bandall,  8  T.  R.  335;  Bacon,  Abr.  Infancy,  H.;  Loop 
v.  Loop^  1  Venn.  177;  Bullock  v.  Babcock,  3  Wend.  391.  I  know 
of  no  principle  of  law  by  which  the  action  is  maintainable.  There 
is  no  such  relation  existing  between  father  and  son,  though  the 
son  be  living  with  his  father  aa  a  member  of  his  family,  as  will 
make  the  acts  of  the  son  more  binding  upon  the  father  than 
the  acta  of  any  other  person.  The  faUier  is  not  liable  for  the 
contracts  of  the  son,  within  age,  except  they  be  for  necessaries, 
and  it  would  be  a  great  departure  from  the  law  to  hold  him 
responsible  for  the  son's  trespasses  and  wrongs. 

I  think  the  demurrer  was  rightfully  sustained,  and  the  judg- 
ment will  be  affirmed.    The  other  judges  conenr. 
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Tatlob,  J.,  m  HOVEBSON  v.  NOKBB. 

60  Wit.  511,  513.    1884. 

It  will  be  seen  by  examination  of  the  record  that  it  became 
important  for  the  plaintifCs  to  connect  the  father  with  the  acta 
of  hia  young  sons,  which  the  plaintifib  allege  caused  the  injury 
complained  of,  and  for  this  purpose  the  plaintifiEs  offered  evidence 
tending  to  prove  that  the  sons  had  frequently,  before  the  day 
upon  which  the  accident  happened,  called  abusive  names,  shouted, 
and  frequently  discharged  fire-arms  when  persons  were  passiDg 
the  house  of  the  defendants,  and  that  this  was  often  done  in  the 
presence  of  their  father.  AH  evidence  of  this  kind  was  excluded. 
This,  we  are  inclined  to  hold,  was  error.  If  the  father  permitted 
hia  young  sons  to  shout,  ose  abusive  language,  and  disehai^ 
fire-arms  at  persons  who  were  passing  along  the  highway  in  front 
of  his  house,  he  permitted  that  to  be  done  upon  his  premises 
which,  in  its  nature,  was  likely  to  result  in  damage  to  thoso 
passing,  and  when  an  injory  did  happen  from  that  cause  he  was 
not  only  morally  but  legally  responsible  for  the  damage  done. 
If  a  parent  permits  his  very  young  children  to  become  a  source  of 
damage  to  those  who  pass  the  highway  in  front  of  his  house,  he  is 
as  much  liable  for  the  injury  as  though  he  permitted  them  to  erect 
some  frightful  or  dangerous  object  near  the  highway  which  would 
frighten  passing  teams ;  and  in  such  case  he  cannot  screen  him- 
self by  saying  that  he  did  not  in  words  order  the  erection  to  be 
made.  If  he  made  it  himself,  with  the  intention  to  fri^ten 
passing  teams,  he  would  be  responsible  for  the  injury  caused  by 
it ;  and  when  he  permits  his  irresponsible  children  to  do  it  he  is 
equally  liable,  because  he  has  the  control  of  bis  premises  as  well 
as  of  the  children,  and  is  bound  to  restrain  them  from  causing  a 
dangerous  thing  to  be  erected  on  his  premises  near  the  highway ; 
and  permitting  his  young  sons  to  become  an  object  of  fright  to 
teams  passing,  is  certainly  equally,  if  not  more  reprehensible 
than  permitting  an  inanimate  structure  to  be  placed  where  it 
would  cause  such  fright.  We  think  the  evidmce  ought  to  have 
been  admitted  in  order  to  connect  the  father  with  the  acts  of  the 
young  sons  which  caused  the  injury  when  the  plaintifib  were 
on  their  way  to  church  in  the  morning,  as  well  as  when  on  their 
return  from  the  church  in  the  afternoon. 
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CHAPTER  L* 

JURISDICTION  OF  THE  COURT  OF  CHANCEJtY  TO  APPOINT 
GUARDIANS. 

IN  THE  MATTER  OF  ICHABOD  ANDBEWa  AN  INFANT. 

1  Johnion,  Ch.  99.    1814. 

The  petition  of  Sarah  Gilbert  stated  that  she  was  motiier  of 
the  infant,  who  was  bom  in  October,  1807,  and  that  in  December, 
1808,  Justus  Gilbert,  the  seccmd  husband  of  the  petitioner,  was 
by  the  sum^ate  of  Cayuga  county,  appointed  guardian  to  the  in- 
fant, and  by  virtue  of  that  appointment,  possessed  himself  of  the 
real  and  personal  estate  of  the  infant  That  in  January,  1812, 
Justus  Gilbert  absented  himself  from  the  petitioner  in  a  secret 
manner  and  enlisted  in  the  wnay  of  the  United  States  for  five 
years.  That  he  is  now  on  the  western  frontier,  and  has  converted 
to  his  own  use  the  personal  estate,  and  the  rent  and  profits  of  the 
real  estate,  and  has  lately  attempted  to  dispose  of  the  real  estate ; 
and  that  he  is  in  habits  of  extreme  intemperance,  etc. ;  and  that 
the  infant  is  a  charge  on  the  petitioner ;  who  prayed  for  relief, 
etc. 

The  facts  in  the  petition  were  sworn  to. 

The  Ohancbllos. — Though  the  guardian  was  in  this  case  ap- 
pointed by  the  surrogate,  under  the  act  of  1613  (N.  Y.  Laws,  Vol. 
1,  454),  he  is  as  much  under  the  superintendence  and  control 
of  this  Court,  as  if  he  had  beoi  appointed  by  it  in  the  first  in- 
stance. Power  of  the  surrogate  extends  only  to  the  appoiniment 
of  the  guardian ;  he  has  no  general  jurisdiction  over  him  as  trus- 
tee. That  power  remains  unimpaired  in  this  court,  and  every 
guardian,  however  appointed,  is  responsible  here,  for  his  conduct, 
and  may  be  removed  for  misbehavior.  It  has  repeatedly  been  de- 
clared that  a  testamentary  or  statute  guardian  is  as  much  under 
the  superintendence  of  the  board  of  chancery  as  the  guardian  in 

•  8m  sees.  8GM78,  Vol.  8,  CTClopodla  of  Iaw. 
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socage.  (Beanfort  v.  Berte,  1  P.,  Wma.  704 ;  Byre  v.  ConnteeB  of 
Shaftabmy,  2  P.  Wma.  107;  Eouch  v.  GarTar,  1  Vea.,  160).  I 
shall  therefore,  direct  a  reference  to  a  master,  to  ascertain  the 
proof  of  the  allegations  contained  in  the  petition,  and  to  report 
thereon. 

Bvle  accordingly. 


Rl^to  of  A*  Panat  m  Nktonl  Gwrdha. 

THE  CHILDREN  OF  E.  C.  GENET,  BT  HIM  AS  THEIE 
GUARDIAN,  V.  TALMADGE,  ADMINISTRATOR,  ETC. 

1  Johmton,  Ch.  3.    1814. 

Petition  for  the  payment  to  the  father,  as  guardian  to  his  chilr 
dren,  of  the  sum  of  17,166  dollars  and  76  cents,  already  paid  into 
Court,  by  the  defendant,  as  administrator  of  George  Clinton,  de- 
ceased, for  and  on  account  of  the  distribntive  share  of  that  estate 
due  the  petitioners,  who  are  minors.  The  father  (E.  C.  Genet) 
was  appointed  guardian  to  his  children  by  this  Court,  in  Septon- 
ber,  1812,  and  gave  the  security  required. 

The  CHiJiCELLOB.  There  is  one  objection  to  the  demand  of 
the  petitioner  which  must  prevail.  The  statute  of  sess.  36,  c.  75 
(N.  R.  L.,  p.  314),  declares  that  every  person  entitled  to  any  leg- 
acy or  distributive  shai^,  shall,  at  the  time  of  payment  or  deliv- 
ery, give  bond  in  double  the  sum  demanded,  with  two  sufficient 
sureties  to  the  executor  or  administrator,  to  refund,  etc.,  if  assets 
should  fail,  for  the  payments  of  debts,  etc.  No  such  bond  is  ten- 
dered, and  the  application,  on  that  ground,  must  fail. 

But  if  this  objection  be  removed  (as  it  probably  may),  the  pe- 
titioner,, in  his  character  of  guardian,  is  entitled  to  the  money; 
though,  in  his  character  of  father  or  guardian  by  nature  merely, 
it  seems  that  he  would  not  be.  There  has,  however,  been  consid- 
erable doubt  and  discussion  in  the  books,  even  on  this  point — 
how  far  a  legacy  due  to  minors  eould  be  safely  paid  by  executor 
to  the  father  of  the  legatees;  but  the  better  opinion  is,  that  the 
payment  would  be  at  the  risk  of  the  executor.  The  oldest  case  I 
have  met  with  on  this  subject,  is  that  of  HoUoway  v.  Collina  (1 
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Ch.  Cas.  245),  in  which  the  Lord  Keeper  held  that  a  payment,  by 
the  executor,  of  a  legaey  to  the  father  of  an  infant  legatee,  was  a 
good  payment,  though  the  father  afterwards  became  insolvent, 
but  as  it  appeared  that  the  executor  had  taken  a  bond  of  indem- 
nity he  waa  held  in  that  case,  to  have  paid  at  his  own  peril  Af- 
terwards in  the  ease  of  Strickland  v.  Hudson  (3  Ch.,  Bep.  88),  it 
was  said,  that  the  master  of  the  rolls  would  never  allow  a  child's 
legacy  to  be  paid  to  the  parents  upon  any  security  whatever ;  and 
yet,  in  that  ease  on  a  bill  against  the  executor  by  the  father,  as 
next  friend  and  guardian,  his  children 's  legacy  was  decreed  to  be 
paid  to  him,  on  his  giving  aecnrity  to  pay  over  the  same  when  his 
children  became  of  age.  The  case  of  Dagley  v.  Tolferry  {1  P. 
Wms.  285;  1  Eq.  Cas.  Abr.  300,  pi.  2;  Gilbert's  Eq.  Cas.  103) 
has  been  referred  to  in  the  late  cases  as  the  leading  one  on  this 
point.  It  was  there  decided  by  Lord  Chancellor  Cowper,  that  the 
payment  by  the  executor  of  a  legacy  to  the  father  of  a  minor  was 
ill,  and  the  executor  was  decreed  to  repay  the  legacy,  under  cir- 
cumstances of  extreme  hardship,  and  after  the  father  had  become 
bankrupt.  The  Lord  Chancellor  seemed  to  consider  it  as  a  rule  of 
the  court,  that  the  parent  was  not  to  receive  the  children 's  lega- 
cies, though  he  was,  by  nature,  guardian  to  his  ebildren.  But  this 
case  was  questioned  by  Lord  Hardwick,  in  Phillips  v.  Pagel  (2 
AOc.,  80) ,  and  be  said  that  the  rule  was  there  laid  down  too  strict- 
ly ;  that  in  all  cases  where  executors  pay  infants'  legacies  to  fath- 
ers, they  shall  be  paid  over  again.  In  Cooper  v.  Thornton  (3 
Bro.  96,  186),  the  master  of  the  rolls  observed,  in  allusion  to  the 
above  cases,  that,  in  early  times,  the  payment  to  the  father  of  a 
legacy  to  the  child  was  held  good,  but  that  since  Dagley  v.  ToU 
ferry  the  idea  of  the  court  had  been  otherwise.  He  said  that  the 
rule  was  laid  down  very  harshly  in  that  ease,  although  he  did  not 
mean  to  interfere  with  the  doctrine ;  and  he  decided  the  case  be- 
fore him  upon  its  special  circumstances ;  but  the  counsel  referred 
to  the  decision  in  the  exchequer  in  1786,  in  the  case  of  Cunning- 
ham V,  Harris,  in  which  the  rule  was  declared  to  be  firmly  settled, 
that  a  legacy  to  an  infant  cannot  safely  be  paid  to  the  father. 

In  all  these  cases  the  question  seems  to  have  been,  whether  a 
legacy  to  a  minor  could  safely  be  paid  to  the  father,  as  father,  or 
natural  guardian  merely,  and  it  does  not  appear  to  be  anyivhere 
denied,  that  a  guardian,  duly  appointed  by  a  competent  author- 
ity, was  authorized  to  receive  legacies,  and  distributive  shares  be- 
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loaging  to  hia  mrd.  Oa  this  point,  I  do  not  see  that  any  donbt 
ean  arise.  The  statute  of  this  state,  to  which  I  have  already  re- 
ferred, contemplates  a  recoTeiy  at  law,  by  the  gaardian,  of  lega- 
cies and  distributive  shares,  on  giving  approved  securi^  to  ae- 
eoont  to  the  infant  on  his  coming  of  age.  A  gaardian  is,  1^  the 
g^ieral  nature  of  his  trust,  entitled  to  the  possession  and  care  of 
the  personal,  and  of  the  rents  and  profits  of  the  real  estate  of  the 
infant;  and  I  do  not  feel  myself  at  liberty  to  deny  to  the  guar- 
dian,  on  any  terns  whatever,  the  possession  of  this  distribatiw 
share. 

But  it  appears  that  the  security  given  by  the  petitioner,  vhtsi. 
appointed  guardian,  is  not  quite  adequate,  and,  though  his  claim 
may  be  imposing,  when  we  consider  that  he  unites  the  characters 
of  natural  and  l^al  guardian,  yet  I  think  the  security  must  be  in- 
creased to  10,000  dollars  more,  before  the  petition  con  be  granted. 

Let  it  therefore  be  referred  to  a  master  to  ascertain  and  report 
proper  and  competent  security  to  the  administrator,  under  the 
statnte,  and  additional  security  to  the  infants,  to  the  amount  of 
at  least  10,000  dollars,  and  all  further  direction  is,  in  the  mean- 
time reserved. 


J^pofatmMl  of  Gurdbui  far  A*  nwMl. 

ABCHIBAIiD  WADSWOBTH  v.  MART  CONNELL  ET  AL. 

104  in.  369.    1882. 

Appeal  from  the  Appellate  Court  from  the  Third  District 
beard  in  that  court  on  appeal,  from  the  Circuit  Court  of  Morgan 
county;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Conrt 
It  is  conceded  that  Joseph  0.  Connell  died  in  the  year  1867. 
He  made  and  published  bis  will,  which  was  probated.  By  it  he 
made  some  specific  devises.  He  also  bequeathed  to  his  wife  one- 
third  of  the  remainder  of  his  estate  for  life,  and  the  remaining 
two-thirds  he  divided  equally  between  his  three  children.  His 
estate  conmsted  principally  of  real  estate,  and  he  required  bis  ex- 
ecutor to  sell  it  at  such  time,  and  on  such  terms,  as  might  be  ad- 
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Tsntageonfl  and  to  invest  oDe-tbird  of  the  proceeda  for  the  benefit 
of  hia  widow  daring  her  natural  life  "with  aa  little  dela^  as  po»- 
aible,  on  safe  securities. ' '  Wadsworth,  the  executor,  ia  named  in 
the  will  as  srnardian  for  his  children,  and  to  him  is  committed 
their  care,  tuition,  and  the  management  of  their  property,  and  to 
provide  for  their  education,  and  moral  and  religious  training, 
and  hj  hia  personal  and  jndicious  investments,  and  the  care  of 
their  expenses,  to  improve  their  estates.  Wadsworth  qualified  as 
executor,  but  not  as  guar^an.  He  took  chai^  of  and  sold  the 
property  and  made  reports  annually  to  the  probate  court ;  kept 
the  money  invested  at  the  highest  legal  rate  of  interest,  none  be- 
ing lost  but  two  loans,  of  $500  each,  one  to  the  Seiberts  and  the 
other  to  the  Dunlaps.  In  his  report  to  the  court  these  loans  were 
included,  and  the  reports  were  approved. 

Wadsworth,  on  the  23d  of  October,  1880,  filed  a  report  and 
asked  a  iinal  settlement,  and  to  be  discharged  as  executor,  and  to 
be  relieved  from  further  executing  the  trust  In  this  report  ho 
credited  himself  with  commissions  on  the  amount  to  be  paid  over 
to  his  successor,  and  some  other  commissions  on  former  dis- 
bursements. To  this  report  appellees  filed  objections  to  the  al- 
lowance of  the  eommisaions,  and  to  allowing  him  a  credit  for  die 
amonnt  lost  on  the  loans  to  the  Seiberta  and  the  Dunlaps.  A 
hearing  was  had  on  these  objections  on  the  19th  day  of  February, 
1881.  The  Court  sustained  the  objection  to  allowing  the  commis- 
sions in  part,  and  reserved  a  decision  on  the  other  objection  until 
the  amount  due  the  widow  should  be  ascertained.  No  appeal  from 
this  order  was  ever  perfected.  On  the  22d  of  the  same  month, 
appellant  having  filed  an  amended  report,  as  was  required  by  the 
order  of  the  19th,  a  hearing  was  had.  To  this  amended  report  no 
objections  were  filed  and  it  was  approved.  An  appeal  was  per- 
fected to  the  Morgan  Circuit  Court  by  appellees.  On  a  trial  in 
that  court,  it  was  found  that  two-thirds  of  the  money  loaned  by 
the  appellant  to  the  Dunlaps  and  the  Seiberta  was  held  by  him 
as  testamentary  gnardian  of  Eva,  Joseph  B.,  and  Charles  H.  Con- 
nell,  and  was  their  money,  with  which  he  should  be  cha^^,  and 
which  was  found  to  amotmt  to  $933.33.  The  court  also  found 
^ere  was  in  his  hands,  $731.67,  due  to  the  widow,  and  to  Charles 
H.  Connell  $3,617.78.  The  court  ordered  him  to  pay  the  widow 
the  aum  found  due  her,  and  that  he  pay  Charles  H.  Conntf 
$3,509.25,  and  retain  ont  of  these  sums,  for  his  own  use,  $108.63, 
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aa  commiBsions,  and  that  he  torn  over  to  his  sueceBBor  the  halsnce 
of  the  aaaets  in  his  hands,  including  the  moneys  loaned  to  the 
Dunlaps  and  the  Seiberts,  amounting  to  $1,257.44.  From  this  or- 
der the  executor  appealed  to  the  Appellate  Court  On  a  trial  in 
that  court  the  judgment  of  the  Circuit  Court  was  affirmed,  and 
he  appeals  to  this  court. 

It  is  urged  that  the  order  of  the  19th  of  February,  1881,  in- 
volving the  same  matters  presented  in  this  case,  precludes  any 
further  litigation  of  the  same  matters,  as  that  order  was  not  ap- 
pealed from,  and  remains  in  full  force ;  or,  if  that  is  not  conclnaive 
as  res  judicata,  that  the  order  is  erroneous  in  holing  that  appel- 
lant was  testamentary  guardian,  and  holding  him  liable  as  such, 
and  in  also  holding  him  liable  for  the  loss  of  the  money  loaned  to 
the  Dunlaps  and  the  Seiberts.  We  are  at  a  loss  to  perceive  how 
it  can  be  held  that  the  order  of  the  county  court  of  the  19th  of 
February  is  res  judicata  as  to  this  claim.  There  is  no  pretense 
that  it  was  passed  or  decided  at  that  time.  On  the  contrary,  it 
was  expressly  held  up,  and  a  decision  withheld,  until  farther  evi- 
dence was  heard  and  additional  facts  were  ascertained.  It  is  be- 
lieved that  no  ease  has  ever  gone  the  length  of  holding  anything 
res  judicata  short  of  a  ju^ment  on  the  facts  in  controversy.  If 
Bueh  a  decision  could  be  found,  it  would  be  violative  of  plain  l^al 
principles,  and  would  not  be  authoritative.  Them  was  no  decision 
rendered  on  the  question  of  the  liability  of  appellant,  t^  the  or- 
der of  the  19th  of  February,  and  there  is,  therefore,  no  bar  to 
this  judgment  or  order  of  Uie  Circuit  Court 

But  was  appellant  a  testamentary  guardian  f  He  was  so 
named  by  the  will,  but  he  never  qualified  by  giviz^  bond  or  re- 
ceiving letters  of  guardianship.  The  5th  section  of  the  chapter 
entitled  "Guardian  and  Ward"  authorizes  the  parent  to  appoint 
a  testamentary  guardian,  for  the  custody  and  tuition  of  his  un- 
married minor  child.  The  6th  section  of  the  act  provides  that  the 
custody  and  tuition  of  the  minor  may  be  given  to  one,  and  the 
custody  and  control  of  his  property  to  another,  guardian.  The 
8th  section  confers  on  a  testamentary  guardian  the  same  powers, 
within  the  scope  of  his  appointment,  as  a  guardian  appointed  by 
the  county  court.  The  9th  section  provides  that  a  testamentary 
guardian,  except  for  the  custody  and  tuition  of  the  minor,  shall, 
before  he  can  act,  be  commissioned  by  the  county  court  of  the 
proper  county,  and  give  the  bcmd  prescribed  in  Section  7  of  this 
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set,  uDleaB  otherwise  requested  by  the  testator  in  his  will,  when 
none  shall  be  required,  unless  the  guardian's  circmmi;auces  have 
changed,  or  for  other  suflScient  reasons  a  bond  may  be  required- 
It  seems  that  counsel  in  this  case  were  not  aware  of  these  pro- 
visions or  decisions  of  this  court  bearing  on  this  question,  as  they 
are  not  referred  to  in  their  briefs.  When  considered  together,  tbe 
5th  and  9th  sections  authorize  the  appointment  of  a  testamentary 
guardian  for  the  custody  and  tuition  of  the  minor,  and  the  cub- 
toc^  of  his  property,  or  to  give  the  custody  and  tuition  to  one, 
sad  the  custody  of  the  property  to  another.  Tlie  guardian  of  the 
property  is  expressly  required,  unless  otherwise  provided  by  the 
will,  to  give  bond,  as  in  other  cases,  and  to  receive  a  commission 
to  act  The  will  in  this  ease  does  not  dispense  with  a  bond,  and 
none  being  given,  and  no  commission  being  issued,  appellant 
never  became  the  guardian  of  the  minors.  It  is  but  as  if  the  cotin- 
ty  coort  should  designate  of  record  the  appointment  of  a  person 
as  a  guardian,  and  he  were  never  to  give  bond  or  receive  letters  of 
guardianship.  He  could  not,  by  such  an  order,  become  a  legal 
guardian,  because  the  statute  has  made  a  bond  impiHsible.  So  of 
the  appointment  by  will. 

In  what  capacity,  then,  does  appellant  hold  this  property  f  He 
was  appointed,  and  qualified,  as  executor.  He  entered  upon  the 
dischai^  of  the  duties  of  the  trust,  and  in  pursuance  of  the  pow- 
ers conferred  by  the  will  he  sold  the  property  and  converted  it 
into  money.  This  he  did  as  executor.  There  can  be  no  reasonable 
claim  that  this  was  done  as  guardian,  as  the  power  is  given  in 
connection  with  his  appointment  as  executor,  and  no  such  power 
is  conferred  on  him  as  guardian.  It  was  as  executor,  and  not  as 
guardian,  that  he  received  the  money,  and  he  so  holds  it,  as  it 
was  never  paid  over  to  a  guardian,  and  he  never  became  such. 
The  statute  has  not  conferred  on  executors  or  administrators 
power  to  loan  the  funds  of  the  estate,  nor  was  there  any  such 
power  conferred  by  this  will.  It  then  follows  that  appellant 
made  these  loans  without  legal  authority,  and  of  his  own  wrong. 
This  being  the  case,  what  are  hie  liabilities  T  Having  wrongfully 
retained  the  money  and  failing  to  pay  it  over  to  those  entitled  to 
it,  as  required  by  the  statute,  he  has  clearly  rendered  lumself  lia- 
ble for  the  amount  thus  received,  with  interest,  less  any  sum  or 
sums  paid  out  under  the  order  or  by  the  approval  of  the  county 
court    Nor  can  he  be  heard  to  say,  as  a  defence,  that  he,  of  his 
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own  wroQg,  snct  witlioat  legal  authority,  loaned  the  money  and  it 
was  thereby  logt.  He  loaned  it  at  hia  periL  Nor  had  the  eoanty 
court  any  power  whatever  to  render  an  illegal  act  valid  and  bind- 
ing. That  was  without  jurifldiction,  and  void,  as  the  widow  and 
heirs  were  not  in  court  when  the  report  was  approved.  Appel- 
lant is  therefore  liable  to  account  for  these  loans  to  the  Dnnlaps 
and  the  Seiberta  for  the  full  amount. 

In  the  cases  of  Gilbert  v.  Guptill,  34  IlL  112,  and  Mclntyre  v. 
The  People,  103  id.  142,  we  held  that  a  guardian  failing  to  con- 
form his  ads  to  the  statute,  and  loaning  money  contrary  to  the 
requirements  of  the  statute,  does  so  at  his  own  risk,  and  in  case 
of  loss  he  is  liable  to  make  it  good ;  and  the  same  principle  applies 
to  all  persons  entrusted  by  the  statnte  with  the  custody  of  the 
money  of  others.  Their  safety  consists  in  an  adherence  to  I^al 
requirements.  In  the  ease  of  Davis  v.  Harhness,  1  Qilm.  173,  it 
was  held  that  where  a  step-father  received  the  money  of  his  minor 
step-children,  by  reason  of  his  marriage  with  their  mother,  irfio 
held  their  money  aa  administratrix  of  their  deceased  father,  and 
he  appropriated  it  to  his  own  use,  and  claimed  it  as  lus  own,  in 
equity  he  would  be  held  and  required  to  account  for  it,  as  their 
guardian,  and  would  be  held  to  the  duties  imposed  upon  gnai^ 
dians  appointed  by  law  for  the  custody  of  the  property  of  minors. 
Under  this  decision  appellant  may  be  held  in  equity  as  a  guar- 
dian and  under  Gilbert  v.  Guptill,  tupra,  he  rendered  himself 
liable  by  failing  to  loan  on  the  security  required  by  the  statute. 

The  22d  section  of  the  Guardian 's  act  requires  the  guardian  to 
beep  the  ward  money  loaned  at  interest,  upon  security  to  be  ap- 
proved by  the  court.  It  allows  sums  of  less  than  $100  to  be  loaned 
on  personal  security,  but  loans  in  large  amounts  shall  be  on  real 
estate  security.  If  then,  as  lie  may  be,  appellant  be  held  as  a 
guardian,  he  did  not  loan  this  money  on  real  estate  security,  as 
the  statute  requires,  and  he  is  therefore  liable  for  its  loss.  Then, 
whether  appellant  held  the  money  aa  executor  or  guardian,  he  ia 
liable  to  make  good  the  loss.  The  law  does  not  authorize  an  ex- 
ecutor or  administrator  to  loan  the  trust  fund  in  his  hands.  The 
will  in  this  case  authorized  him  to  loan  the  money  as  guardian, 
but  not  as  executor,  and,  as  we  have  seen,  he  never  became  the 
guardian  of  the  minors,  by  giving  bond  as  guardian,  by  the  law. 
But  under  the  above  authorities  he  may  be  held  to  account  as 
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goardian,  if  he  bo  acted  in  malHTig  the  loana ;  or  if  he  acted  at 
ezecatOT,  it  was  without  authority,  and  he  is  liable. 

If  it  be  said  that  it  w  only  in  equity  that  appellant  can  be 
treated  as  a  guardian,  and  this  was  simply  a  settlement  before  the 
court  of  his  accounts  as  executor,  it  may  be  answered  that  it  has 
been  repeatedly  held  the  probate  court  may  exercise  equitable 
jurisdiction  in  the  settlement  of  estates — not  its  full  jurisdiction, 
but  such  as  is  adapted  to  its  organization,  and  the  mode  of  pro- 
ceediQg  in  that  tribunal  Moore  v.  Rogers,  19  HI.  347 ;  Hurd  T. 
Slaten,  43  id.  348;  Dixon  v.  Buell,  21  id.  203,  and  Moline  Watei< 
Power,  etc.,  v.  Webster,  26  id.  233.  The  county  court  is  as  c(Hn- 
petent  to  afford  the  relief  in  this  case  as  a  court  of  equity,  and 
it  pertains  to  the  settlement  of  the  estate.  It  therefore  follows, 
that  on  this  ground  the  county  court,  or  the  circuit  court  on  ap> 
peal,  had  full  power  to  apply  the  equitable  relief,  and  hold  ap- 
pellant liable  for  this  loss. 

On  either  of  these  grounds  appellant  was  liable  and  the  judg- 
ment of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Who  Mart  h»  NotUM  of  P*tltlaa  to  Appoint  Gnanfian. 

TAPP  V.  HOSMBR. 
14  Mich.  249.    1866. 

Special  motion  to  dismiss  a  writ  of  error,  to  Wayne  Circuit. 

Cahpbell,  J.  This  is  a  motion  to  dismiss  a  writ  of  error,  on 
two  grounds,  first  because  Taff  omitted  to  join  in  a  fonner  writ 
which  was  dismissed;  and  second,  because  he  is  not  entitled  to 
eonsider  himself  ^grieved  by  the  judgment  below. 

The  case  in  the  Court  below  was  an  appeal  from  the  allowance 
by  the  Probate  Court  of  Wayne  County  of  the  last  will  of  Qyrus 
W.  Jachson,  whereby  he  left  all  his  property,  with  some  small  ex- 
ceptions, to  his  son,  Samuel  W.  Jachson,  an  infant  of  tender 
years,  and  appointed  Bissell  and  Hcsmer  guardians  and  execu- 
tors. The  appeal  was  brought  by  Taff  as  grandfather  of  the 
child,  who  was  an  only  child.  .... 

We  are,  therefore,  craapelled  to  consider  whether  Mr.  Taff  has 
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the  riglit  to  consider  himself  aggrieved  b?  the  jadgment  belov. 

It  appears  that  instead  of  moving  to  dismiss  his  appeal  in  the 
Circuit  Conrt,  the  proponents  of  the  will  joined  issae  with  him 
on  the  merits,  and  the  judgment  afiSrming  the  will  ia  also  in  fono 
a  personal  judgment  against  him  for  costs.  This  liability  is  dear- 
ly a  personal  grievance  of  his  own,  upon  which  error  m^  be 
broi^ht  and  the  writ,  therefore,  is  not  irregular.  But  if  he  has 
no  further  interest  in  the  judgment  below,  this  would  give  him  no 
right  to  dispute  the  will  itself,  and  no  error  appears  to  be  as- 
signed on  this  point  We  are  therefore  called  upon  to  examine  the 
more  serious  question,  whether  he  was  legally  interested  in  the 
main  controversy. 

The  disposition  of  Mr.  Jackson's  estate  and  the  appointmsnt  of 
guardians,  are  both  contained  in  the  same  will,  there  being  no 
codicils.  We  have  no  difSeulty  in  holding  that  Taff  could  not 
contest  a  will  merely  dispoaing  of  the  property.  He  is  neither 
heir,  devisee,  nor  next  of  kin,  and  is  therefore  a  stranger  to  the 
inheritance.  No  caae  has  been  cited,  and  we  presume  none  exists, 
whieh  would  favor  any  pretence  of  right  to  interfere  with  the 
disposition  of  property  because  he  is  next  of  kin  to  the  h^, 
who  is  the  only  person  living  concerned  in  opposing  a  will 
which  lessens  his  inheritance. 

It  is  claimed,  however,  that  Taff  has  a  legal  right  to  be  heard 
upon  any  question  involving  the  guardianship  of  his  grandchild, 
and  that  on  this  account  he  may  oppose  the  will,  because  the  ques- 
tion of  guardianship  cannot  be  severed  from  the  rest  of  that  in- 
strumrait. 

Our  statutes  give  to  the  father,  and  where  there  ia  no  father,  to 
the  mother  (where  capable  of  acting)  control  of  the  infant's  per- 
son. 2  C.  L.  §§  3303-4.  In  all  other  cases  the  guardian  appointed 
by  the  Judge  of  Probate  controls  both  persons  and  property. 
And  where  an  infant  is  under  fourteen  years  of  age,  the  Judge 
(except  in  the  cases  motioned),  is  not  compelled  to  select  the 
guardian  from  any  particular  class  of  persona.  §  3300.  We  do  not 
find  in  the  statute  any  right  secured  to  any  relatives  but  the 
father  and  mother,  to  retain  control  of  the  infant  by  any  species 
of  guardianship,  and  as  the  statute  covers  the  entire  subject,  we 
must  find  his  right,  if  it  exists,  in  some  form  distinct  from  any 
atnolute  claim  to  appointment 

The  question,  then,  arises,  whether  his  relationship  entitled  him 
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to  be  heart)  in  any  proceeding  to  obtain  goardianship.  If  he  could 
appear  as  a  matter  of  right,  upon  any  application  for  that  pur- 
pose, we  think  it  must  follow  that  he  could  appear  to  contest  the 
validity  of  a  will  appointing  guardians.  If  he  could  not  inter- 
fere of  right  in  the  one  case,  he  is  upon  the  same  grounds  a 
stranger  to  the  other.  Although,  if  the  will  is  duly  executed,  no 
one  can  complain  of  the  father  'h  choice,  yet  we  think  it  competent 
for  such  persons  as  are  legally  concerned,  to  dispute  the  fact  of 
any  such  choice  having  been  made. 

We  are  therefore  to  isqnire  what  persons  are  considered  aa  au- 
thorized to  intervene  in  the  Probate  Court,  besides  the  father  and 
mother,  and  the  infant  himself. 

The  statute  throws  no  light  npon  this  question.  It  simply  de- 
clares that  ' '  The  Judge  of  Probate  in  each  county,  when  it  shall 
appear  to  kim  necessary  or  convenient,  may  appoint  guardians  to 
minors  and  others,"  etc.;  §  3299;  and  that  "if  the  minor  is  under 
the  age  of  fourteen  years,  the  Judge  of  probate  may  nominate 
and  appoint  his  guardian."  §  3300.  If  we  were  to  assume  that 
this  language  was  designed  to  exhanst  the  subject,  we  should  be 
compelled  to  find  that  the  law  had  placed  infants  under  the  age 
of  fourteen  in  a  complete  state  of  isolation  from  all  the  ties  of 
blood,  and  all  the  associations  which  we  are  apt  to  consider  as 
natural  bonds  of  union.  It  does  not  seem  probable  that  any  civ- 
ilized legislation  would  deliberately  cut  him  loose  from  his  rela- 
tives altogether,  and  leave  him  entirely  at  the  mercy  of  strangers. 
There  can  be  no  doubt  that  the  Judge  of  Probate  is  the  ultimate 
arbiter  in  the  selection,  but  if  no  one  else  has  any  right  to  inter- 
vene to  aid  him  in  making  a  good  and  rejecting  a  bad  choice,  the 
condition  of  a  helpless  child  would  be  most  deplorable.  And  yet, 
if  there  is  no  law  on  the  subject  it  cannot  be  helped  by  any  re- 
grets. 

We  do  not  think  the  matter  has  been  left  in  such  an  anomalous 
condition.  Although  Probate  Courts  are  new  institutions  un- 
known to  the  ancient  law,  and  although  the  appointment  of 
guardians  is  in  this  stote  vested  in  those  courto,  yet  the  jurisdic- 
tion is  not  in  itself  a  new  one,  and  must  be  considered  as  having 
been  transferred  with  such  of  ite  incidents  as  can  be  properly  ex- 
ercised in  the  new  tribunal.  The  power  of  appointing  guardians 
is  one  which  was  formerly  vested  in  the  Court  of  Chancery.  Au- 
thorities have  not  agreed  upcoi  ite  origin,  as  a  prerogative  or  a 
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JQ<li<!ial  authority,  bat  it  baa  long  been  settled  that,  so  f or  aa 
infants  are  concerned  (although  perhaps  otherwise  as  to  luna- 
tics), the  jurisdiction  is  one  belonging  to  the  Court  and  not  a 
personal  one  in  the  chancellor.  Ex  parte  Phillips,  19  Ves.  118; 
2  Fomblanque's  Eq.  232.  It  has  also  been  sometimes  asserted 
that  the  jurisdiction  of  equity  was  one  relating  to  property 
rather  than  to  person,  but  while  the  Coiirt  can  rarely  find  it 
necessary  to  interfere  when  an  infant  has  no  estate,  yet  the 
jurisdiction  does  not  depend  upon  that  fact  Wellesley  v.  Duke 
of  Beaufort,  2  Rnss.  Ch.  21.  We  regret  that  upon  the  argument 
the  authorities  bearing  upon  this  jurisdiction  were  not  broo^t 
to  our  attention.  We  have  been  obliged  to  make  such  investiga- 
Hoa  as  our  own  facilities  have  enabled  us  to  pursue. 

It  ia  apparent  that  if  there  are  not  some  persons  besides  the 
infant  who  have  an  absolute  right  to  present  their  views  con- 
cerning the  guardianship,  his  interests  will  often  be  at  the  mercy 
of  persons  by  no  means  calculated  to  protect  him.  And  when 
the  settled  practice  requires  certain  persons  to  be  at  liberty  to 
appear  before  the  master,  and  requires  him  to  ascertain  and  re- 
port who  are  tbe  infant's  relations,  it  must  be  for  some  usefal 
purpose,  and  not  to  preclude  them  from  intervening.  Mr.  Hoff- 
man evidenHf  understood  the  English  practice  as  providing  for 
such  intervention,  and  he  expresses  regret  that  the  New  York 
rules  had  not  expressly  required  the  same  precautions  adopted 
in  England.— Hoffman's  Master  in  Ch.  131,  132. 

The  case  of  Morehouse  t.  Cooke,  Hopk.  Ch.  226,  is  the  only 
case  we  have  been  able  to  discover,  in  which  a  statute  like  ours, 
so  far  as  the  original  ri^t  of  appointment  is  concerned,  has  re- 
ceived construction.  In  that  case  a  guardian  had  been  appointed 
on  an  ex  parte  hearing,  without  notice  to  the  relations.  One 
of  these  relatives,  who  had  not  appeared  before  the  surrogate, 
appealed  to  the  Court  of  Chancery.  The  chancellor  sustained 
the  appeal,  censured  the  surrogate  severely  for  not  (^^S  no- 
tice, and  although  the  proceedings  had  been  fair,  and  the  guar- 
dian waa  nnezceptionable,  he  removed  him  and  appointed  the 
appellant  in  his  place. 

The  attention  of  the  Legialatnre  being  thus  called  to  the  sub- 
ject, there  are  now  express  enactments  on  the  subject  in  New 
York,  requiring  notice  to  be  given,  but  only  to  such  relatives  as 
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the  surrogate  may  direct.  This  notice  was  by  the  Revised 
Statutes  required  to  be  given  to  all  relatives  hy  blood  or  affinity 
in  the  county. — Underbill  v.  Dennis,  9  Paige,  206.  Such  a 
notice  included  of  course  many  persons  who  had  no  interest  as 
possible  distributees,  and  the  amendatory  law,  while  it  left  the 
matter  somewhat  in  the  surrogate's  discretion,  did  not  con^e 
the  notice  even  to  blood  relations.  The  object  of  sach  a  notice, 
including  so  lai^  a  range  of  persons,  was  mainly  to  enable  him 
to  obtain  information  concerning  the  qualifications  of  candidates 
and  the  position  of  the  infant;  and  it  was  accordingly  held  in 
Eellinger  v.  Roe,  7  Paige,  362,  that  such  persons  resisting  an 
appointment,  but  not  acting  as  petitioners,  were  not  parties  to 
the  appeal  of  the  nnsnccessful  applicant  whom  they  had  op- 
posed. But  in  Underbill  v.  Dennis,  9  Paige,  202,  where  a  person 
who  was  not  a  relative,  but  with  whom  the  infant  had  been  left 
by  his  mother,  applied  verbally  to  a  surrt^te  and  was  refused 
guardianship,  and  appealed  from  a  subsequent  appointment  of 
a  guardian  made  on  a  written  petition  ex  parte  and  without 
notice,  the  chancellor  entertained  the  appeal,  and  reversed  the 
decree  as  irregular,  upon  the  express  ground  that  notice  should 
have  been  given  to  the  relatives. 

We  are  entirely  satisfied  that  the  next  of  kin,  may,  if  they 
see  fit,  make  themselves  parties  to  guardianship  proceedings,  and 
that  when  they  do  so,  they  may  appeal  from  an  adverse  decision. 
And  we  are  therefore  of  opinion  that  they  may  be  proper  parties 
to  oppose  the  probate  of  a  testamentary  provision  appointing 
guardians.  This,  of  course,  gives  them  no  right  to  oppose  it  on 
any  ground  except  that  it  is  not  a  valid  will,  as  a  father's  testa- 
mentary power  cannot  be  reviewed.  Neither  does  it  give  them 
rights  to  oppose  the  probate  of  any  instrument  not  appointing 
guardians. 

The  motion  must  be  denied,  but  under  the  cironmstances  we 
do  not  deem  the  plaintifTa  entitled  to  costa  We  shall  be  pre- 
pared to  hear  the  case  in  its  order  on  the  mmta. 

The  other  Justices  concurred. 
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Tb>  Coort  A^poinlnw, 

IN  THE  MATTER  OF  WILLIAM  BICE,  AN  INFANT. 
42  Mich.  sua.    1880. 

Campbell,  J.  A  habeas  corpus  was  iB&ned  in  this  ease  od 
behalf  of  a  FennsylTania  ^ardian  to  obtain  poBseeaion  of  the 
infant  over  whom  a  guardian  had  been  appointed  by  the  pro- 
bate court  of  Jackson  eoonty  before  an;  appointment  was  made 
in  Pennaylvania. 

The  parents  of  the  child,  having  formerly  lived  in  Philadel- 
phia, determined  to  change  their  residence  and  left  that  city 
with  their  son  to  go  to  Kansas  to  reside.  They  were  both  killed 
and  the  child  injured  by  a  railroad  collision  at  Jackson  last 
October.  The  boy,  who  is  but  three  years  old,  was  cared  for  at 
that  city  until  an  aunt,  Mary  C.  Rogers,  his  mother's  sister,  came 
on  and  has  since  taken  care  of  him,  and  was  in  December  last, 
appointed  guardian.  Afterwards  an  uncle  in  Philadelphia,  ap- 
plied to  the  orphan's  court,  and  a  corporation,  which  is  apparent- 
ly created  for  trust  purposes,  was  made  guardian  of  the  estate, 
and  an  aunt,  his  father's  sister,  Mrs.  Ellen  Taney,  appointed 
guardian  of  the  person. 

Our  laws  usually  contemplate  the  appointment  of  a  guardian 
who  has  custody  of  the  estate,  whoever  may  have  the  custody 
of  the  person,  and  provides  for  no  corporation  goardianships. 

All  ol  the  infant's  property  is  now  in  Michigan,  and  his  chief 
interest  is  supposed  to  be  such  compensation  as  may  be  ob- 
tained for  his  own  injuries  and  the  death  of  his  parents. 

Our  laws  contemplate  that  guardians  may  be  appointed  for 
infants,  whatever  may  be  their  residence,  who  have  property  in 
this  state,  and  do  not  recognize  any  absolute  right  in  foreign 
guardians  to  be  recognized.  Whatever  respect  is  paid  than 
springs  from  comity,  and  not  from  law,  and  is  theref<ffe  not  a 
matter  of  right. 

If  an  infant,  after  having  a  guardian  appointed  at  hia  domi- 
cile where  he  has  been  in  that  guardian's  personal  custody, 
should  be  taken  or  found  elsewhere,  great  respect  should  be  paid 
to  the  claims  of  such  guar^an,  which  would  probably  in  moet 
cases  be  considered  as  paramount. 
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But  where  on  the  other  hand,  the  foreign  appointment  aft- 
cores  DO  control  over  the  infant's  estate,  and  has  been  created 
in  the  jurisdiotiOD  fnnu  which  he  was  personally  absent,  the  case 
is  materially  different  It  may  or  may  not  be  that  Philadel- 
phia is  regarded  in  law  as  technically  the  domicile  of  the  parents 
and  infant,  in  as  much  aa  they  were  still  on  the  road  to  another, 
and  had  not  reached  it  Upon  this  we  express  no  opinion,  and 
assume  that  it  may  be.  But  for  porposes  of  comity,  the  domicile 
is  chiefiy  respected  becaoae  it  ia  in  fact  the  home ;  and  where 
there  has  be^  a  departure  with  no  design  of  returning,  the  legal 
character  of  the  old  domicile  does  not  make  it  so  controlling  in 
matters  of  policy  aa  it  woold  be  under  other  circumstances, 
although  for  other  matters  it  may  possibly  control. 

In  the  present  case  there  can  be  no  doubt  that  the  Jackson 
probate  conrt  had  power  to  appoint  the  guardian,  and  the  in- 
fant's interests  are  also  chiefly  here,  which  made  it  a  very  proper 
thing  to  make  stmie  appointment  here,  whatever  might  be  done 
elsewhere.  The  Michigan  guardian  is  as  near  a  relative  as  any 
other  living  relative,  and  the  Pennsylvania  guardian  haa  not  aa 
full  powers.  There  is  nothing  in  the  case  which  indicates  that 
the  latter  should  be  preferred,  and  we  do  not  feel  that  there  is 
any  duty  imposed  apon  ns,  under  the  circumstances,  of  changing 
the  custody. 

The  other  JtutieeB  (KHtcorred. 


IN  THE  MATTER  OF  THE  GUABDIANSHIP  OP  LATJBA 
DANNEKEB,  A  MINOE. 

«7  Cal.  643.     1885. 

Application  for  a  writ  of  prohibition.  The  facts  are  stated  in 
the  opinion  of  the  conrt 

Mtbick,  J.  Application  for  a  writ  of  prohibition  to  the  Sa- 
perior  Court  of  the  city  and  oounty  of  San  Francisco,  Depart- 
m«Dt  Nine. 

On  the  19th  of  June,  1S86,  one  Teresa  McQee  presented  hsr 
petition  to  the  said  Superior  Court  of  the  city  and  county  of  San 
Franciaoo,  in  whioh  she  averred  that  some  six  yean  ago  Mn, 
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Daimler  a  widow,  the  mother  of  the  said  Lanra,  placed  the 
child  under  her  care  aa  Saperiores  of  St.  Joseph's  Orphan 
Asylum  in  said  city  and  county ;  that  afterward  the  mother  died 
leaving  no  estate  except  $170,  which  had  been  expended  in  the 
maintenance  of  said  Laura  and  two  other  of  her  minor  children ; 
that  after  the  death  of  the  mother  the  petitioner  placed  the  said 
Laura  onder  the  care  of  a  Mrs.  Trendle,  who  agreed  to  support 
and  raise  her  under  her  personal  care;  that  afterward  Mts. 
Trendle,  without  the  knowledge  of  petitioner  gave  the  custody 
of  the  child  to  Jacob  Michelson,  who  had  ever  since  had  the 
custody  of  her,  and  that  she  was  then  at  a  boarding  school  in 
Alameda  County,  kept  by  Mrs.  Eegler ;  that  said  child  was  then 
nine  years  of  age,  a  fall  orphan,  and  had  no  property  and  no 
guardian,  that  said  Michelson  and  Mrs.  Tr^idle,  and  the  said 
child  were  residents  of  said  city  and  county,  though  the  child 
was  temporarily  at  a  school  in  Alameda  County,  and  the  peti- 
tioner prayed  that  letters  of  guardianship  be  issued  to  her. 

The  Superior  Court  made  an  order  that  citation  issue,  re- 
tomable  June  30th,  and  that  it  be  served  on  the  said  minor  and 
on  Jacob  Michelson,  Mra.  Trendle  and  Mrs.  Kegler.  The  cita- 
tion was  duly  served. 

After  the  services  of  the  citation,  and  on  the  23rd  of  Jane  (the 
return  day  of  the  citation  being  June  30th),  the  said  Michelson 
presented  a  petition  to  one  of  the  judges  of  the  Superior  Court 
of  Alameda  County,  in  which  he  averred  that  said  minor  was  a 
resident  of  Alameda  County,  under  the  care  of  Mrs.  Kegler,  and 
had  no  guardian,  and  prayed  for  letters  of  guardianship.  The 
petition  was  aigned  by  said  I^Iichelson  and  C.  P.  Goff,  as  his  at- 
torney. In  this  petition  no  mention  was  made  of  the  proceedu^ 
in  the  Superior  Court  of  the  city  and  county  of  San  Francisco, 
and  the  judge  in  Alameda  County,  not  being  informed  thereof, 
made  an  order  for  aerviee  of  citation  on  Mrs.  Kegler  and  Mrs. 
Trendle.  On  the  return  day,  to  wit,  June  29th,  after  hearing 
evidence  offered  by  Miehelflon,  the  court  found  that  the  minor 
resided  in  Alameda  County,  and  granted  the  prayer  of  the  peti- 
tion of  Michelson  for  letters.  On  the  return  day  of  the  cita- 
tion in  the  Superior  Court  of  the  city  and  county  of  San  Fran- 
cisco, to  wit,  June  30th,  the  said  Michelson,  by  his  attorney, 
filed  objections  to  the  petition  of  the  said  Teresa  McGee,  and 
the  hearing  waa  postponed  until  July  14th,  <m  which  day  the 
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Baid  Micbeleon,  by  hifi  said  attorney,  presented  a  certified  copy 
of  the  proceediugB  in  the  Superior  Court  of  Alameda  County, 
and  moved  that  the  petition  of  said  Teresa  McGee,  be  dismissed, 
on  the  ground  that  the  court  had  no  jurisdiction,  letters  having 
been  already  granted  to  him  by  the  Superior  Court  of  Alameda 
County.  Further  hearing  was  continued  to  July  23rd,  and  be- 
fore that  day  an  alternative  writ  of  prohibition  herein  was 
granted,  and  an  order  to  show  cause  made. 

There  is  no  doubt  that  at  the  time  the  said  Teresa  McQee  pre- 
sented her  petition  to  the  Superior  Court  of  the  city  and  county 
of  San  Francisco,  and  citation  was  served  on  Micbelson,  and  the 
otbers,  that  court  had  jurisdiction  to  hear  and  determine  whether 
the  minor  was  a  resident  of  that  city  and  counly,  and  required 
a  guardian,  and  whether  the  said  Teresa  was  a  proper  person  to 
be  appointed.  The  question,  then,  is  presented,  could  Michelson 
(instead  of  presenting  the  issue  of  residence  and  the  other  sub- 
jects involved  to  the  Superior  Court  of  the  city  and  county  of 
San  Francisco),  step  over  to  Alameda  County,  obtain  letters 
there,  and  thus  oust  the  former  court  of  jurisdiction  to  proceed! 
We  think  not.  It  is  proper  to  presume  that  the  Superior  Court 
of  Alameda  County  will,  when  its  attention  is  brought  to  the 
fact  that  a  petition  was  first  filed  in  the  city  and  county  of  San 
Francisco,  revoke  its  order  of  appointment  and  recall  its  let- 
ters, to  the  end  that  there  may  be  no  conflict  of  jurisdiction. 
It  is  apparent  that  there  cannot  be  two  guardianships  in  two 
different  courts  at  the  same  time.  Letters  will  be  issued,  if 
necessary,  by  the  court  of  the  county  where  it  may  be  legally 
determined  the  child  reaides. 

The  application  for  the  writ  is  denied,  and  the  order  Iwretofora 
made  is  vacated. 
MoBRiaoN,  C.  J.,  and  Thc«ntoh,  J.,  eononrred. 
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Who  ShaoU  U  Afvotatod  Ciiniffiii, 

heini:mann*s  appeal. 

96  Pa.  8t.  113.    1880. 

Norember  SOk,  1880,  before  Soabswood,  C.  J.,  Mebodb,  Gob- 
don,  TBtmEET,  and  Stkbbstt,  JJ.  Paxson  and  GsEBif,  JJ.,  ab- 
sent. 

Appeal  from  the  Orphans'  Conrt  of  All^ji«ny  Comily;  <rf 
October  and  November  term,  1880,  No.  229. 

Appeal  of  Charles  Heinemami  from  the  decree  of  the  court 
in  the  matter  of  petition  of  Catherine  Heinemsim,  praying  for 
the  appointment  of  guardian  for  the  two  minor  aona  of  aaid 
appellant. 

[The  facts  sufBciently  appear  in  the  decision  of  the  conrt,  and 
the  statements  in  the  pleadings  are  omitted.] 

The  court  entered  a  decree  appointing  a  gnardian  for  the 
persons  of  the  minors,  frton  which  this  appeal  waa  taken. 

Mr.  Jufltice  TaimEBY  delivered  the  opinion  of  Uie  Coort, 
November  15th,  1880. 

The  general  role  is  that  the  father  is  entitled  to  the  custody 
of  his  infant  children,  that  right  growing  out  of  his  obligatioa 
to  maintain  and  educate  them.  But  this  is  not  on  account  of 
any  absolute  right  of  the  father,  but  for  the  benefit  of  the  infant, 
the  law  presuming  it  to  be  for  its  interest  to  be  under  the  nur- 
ture and  care  of  its  natural  protector,  both  for  malntenauee  and 
education.  It  is  a  mistake  to  suppose  that  the  father  has  an 
absolute,  vested  right  to  the  custody  of  the  infant ;  U.  S.  t.  Green, 
3  Mason,  482.  When  the  court  is  asked  to  appoint  a  gnardian 
for  the  person  of  the  child  it  will  invest^ate  the  circumstances 
and  act  according  to  its  sound  discretion,  the  primary  object 
being  the  good  of  the  child. 

Under  the  act  of  1885,  Pamph.  1.  430,  the  Orphans'  Oonrt 
may  appoint  a  guardian  for  a  child,  its  mother  being  dead,  whose 
father  shall,  for  any  cause,  neglect  or  refuse  to  provide  for  it 
After  a  full  hearing  that  court  appointed  a  guardian  of  the  per- 
sons of  the  appellant's  children  which  act  is  alleged  to  be  error. 
Objection  is  now  made  that  the  petition  did  not  aver  speoifioally 
any  set  of  commission  or  omission  on  the  part  of  Charles  Heine- 
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maim,  to  justify  a  decree  taking  from  him  the  guardianship  of 
hia  children;  but  in  the  court  below  he  answered,  without  sng- 
gesting  a  defect,  and  the  case  was  heard  on  its  merits.  The  pe- 
tition sets  out  eaioagh  to  bring  it  within  the  jurisdiction  of  the 
court,  being  sabstantiaUy  in  the  words  of  the  statute. 

These  children  are  aged  respectively,  eight  and  five  years, 
and  are  too  young  to  be  consulted  respecting  their  guardianship. 
They  have  some  estate,  and  it  appears  to  be  necessary  to  support 
tbem  out  of  it.  That  their  father  is  in  indigent  condition,  is 
no  reason  of  depriving  him  of  the  care  and  society  of  his  chil- 
dren, if  he  is  a  suitable  person  to  have  their  custody.  Unless 
in  a  matter  of  importance,  they  would  likely  be  injured  if  in  his 
ebatge  he  should  have  them,  even  if  unable  to  maintain  and 
educate  them  without  an  allowance  from  their  estate.  Yet  his 
inability  to  support  them  must  be  considered  with  other  facts. 
It  is  not  so^^eated  that  the  guardian  appointed  is  in  other  way 
unfit  for  the  duties;  nor  that  he  denies  the  father  the  right  of 
visiting  his  children ;  nor  that  they  are  not  in  a  proper  place  for 
their  education.  The  appellant  alleges  that  he  "found  out  on 
the  bearing  that  he  was  guilty  of  no  particular  dereliction  of 
duty  as  a  father  as  to  the  two  boys  named  in  the  petition,  but 
that  his  supposed  offence,  consisted  in  the  fact  that  he  had  not 
entire  faith  in  the  infallibility  of  the  old  school  of  physicians." 
He  further  says  that  the  height  of  his  offending,  lies  in  the  fact 
that  he  is  a  convert  to  the  ezanthematic  method  of  healing,  dis* 
covered  by  Dr.  Carl  BaunscheldL  If  the  decree  was  based  on 
that  cause  it  was  a  grave  mistake,  one  that  we  are  not  satisfied 
the  court  committed. 

An  examination  of  the  testimony  shows  that  the  appellant's 
conduct  towards  bis  family  must  have  been  the  moving  cause 
for  the  decree,  while  the  evidence  reveals  that  he  had  no  faith 
in  allopathic  phyaicians,  it  also  reveals  that  he  had  neglected  to 
call  any  others  for  his  wife  and  three  children  who  had  died 
within  less  than  seven  months  prior  to  the  hearing.  He  may  have 
been  an  affectionate  husband  and  father,  and  have  done  what  he 
tboi^ht  was  best,  yet  according  to  the  evidence,  they  were  shame- 
fully neglected  as  regards  medical  treatment  His  oldest  child 
was  the  first  to  die,  after  having  been  very  sick  for  several  days, 
but  he  sent  for  no  physician.  For  the  others  he  employed  no 
phyucian  at  all,  except  allopathic  and  did  not  call  them  until 
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desfh  was  at  the  door.  He  himself  practiced  the  ezaQthranatie 
treatment  on  hia  sick  wife  and  cbUdren,  although  he  makes  no 
pretensions  as  a  practicing  physician,  and  says  through  Ms 
comiael  that  he  is  a  simple  journeyman  mechanic.  When  Ihe 
physicians  were  called,  their  directions  were  disr^arded,  bat 
probably  that  made  little  difference,  for  they  were  called  so 
late.  There  were  two  practicing  physicians,  Charles  and  Leithead 
from  Pittsburg,  as  the  appellant  informs  ns  who  naed  the  mode 
of  treatment  he  believes  in,  but  he  called  neither.  Doubtless,  he 
thinhs,  the  Baunscbeldt  panacea  is  as  good  in  his  own  hand  as 
in  any  other.  He  has  used  it  on  his  two  surviving  children  and 
should  they  become  ill,  and  he  have  opportunity,  he  would  be  aa 
likely  to  apply  the  treatment  to  them  as  he  was  to  those  which 
are  dead,  and  as  unlikely  to  call  any  physician,  of  any  school, 
qualified  for  his  business.  Hia  own  testimony  shorn  no  change 
in  his  mind  as  to  the  medical  treatment  of  his  family,  nor  does  it 
appear  that  he  so  plies  his  trade  as  to  be  able  to  provide  for  bis 
children,  bat  on  the  contrary,  he  expects  the  guardian  of  their 
estates  to  furnish  means  for  their  maintenance. 

Upon  the  whole  case  we  are  not  convinced  that  the  court  erred 
in  making  the  decree. 

Decree  affirmed,  and  appeal  dismissed  at  cost  of  appeliant. 


n^ito  and  DntiM  of  GnuAu  m  to  Wants  Pwm& 
WOOD  V.  GALE  BT  AL. 

ION.  S.  347.    1839. 

Trespass,  for  that  the  defendants,  on  the  29th  of  St\j,  1837, 
made  an  assaolt  on  the  plaintiff,  and  imprisoned  her  and  de- 
tained her  for  a  long  Bpac«  of  time,  etc 

Plea,  the  general  issue,  with  a  brief  statement  that  said  Oale 
was  gaardian  of  one  Richard  Bartlett — that  the  plaintiff  was  a 
person  of  Ul-fame,  and  not  fit  to  associate  with  him — that  she  was 
in  the  house  with  him — that  Qale  ordered  her  out,  and  on  her 
refusal,  directed  the  other  defendants  to  pat  her  oat,  etc,     .     .     . 

Uphah,  Justice.    It  is  not  contended  in  this  case  that  the 
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gaardian  had  no  antborit?  to  remove  an  improper  person  for 
his  ward  to  associate  with  &om  the  ward's  pr^niaes;  bnt  it  is 
alleged  that  no  legal  right  exists  for  her  removal  to  any  greater 


The  original  act  of  the  defendant,  then,  is  not  objected  to, 
bnt  that  the  exercise  of  authority,  which  was  originally  legal, 
was  contiuaed  to  such  an  extent  as  to  render  the  defendants 
trespassers  ab  initio.  It  can  hardly  be  contended  that  the  right 
of  removal  would  be  limited  to  the  precise  line  of  the  premises 
owned  by  the  ward.  This  doctrine  would  preclude  the  right  of 
removal  of  an  improper  associate,  or  a  separation  of  him  from 
the  company  of  the  ward,  except  on  the  ground  of  the  mere 
right  of  the  soil.  Bnt  the  guardian's  right  to  protect  his  ward 
from  the  company  or  intrusions  of  improper  associates,  is  a  per- 
sonal vigbi,  which  cannot  be  limited  in  this  manner. 

He  had  a  dear  right  of  removal  of  the  plaintiff  from  the  pr^n- 
ises,  on  her  refusal  to  retire;  and,  to  protect  his  ward  from  a 
threatened  return,  a  farther  removal  under  some  circumstances, 
would  be  clearly  justifiable.  The  same  ri^t  would  exist  as  in 
the  removal  of  a  common  brawler,  or  disturber  of  the  public 
peace ;  which,  if  it  existed  at  all,  would  justify  the  removal  to 
such  an  extent  as  to  obviate  the  nuisance. 

Any  exercise  of  authority  of  this  kind  is  an  exceptitm  to  the 
general  rule,  and  cannot  be  too  strictly  limited,  lest,  under  some 
pretence  of  the  preservation  of  the  peace,  or  maintenance  of  per- 
sonal privil^e,  the  rights  of  the  citizens  should  be  infringed. 
We  apprehend,  however,  that  no  injuries  can  arise  in  these  spe- 
cial cases  from  the  ruling  of  the  court,  that  the  party  injured 
may  remove  an  individual  from  his  premises,  under  the  circum- 
stances here  disclosed,  and  keep  her  out,  "using  no  more  force 
and  removing  her  no  further  than  ia  necessary  to  effect  this  ob- 
ject." The  rights  of  the  citizen  will  be  sufficiently  protected 
under  such  a  limitation.  The  jury  have  found  that  the  acts  of 
the  defendants  were  within  the  rule  thus  prescribed,  and  we 
think  their  verdict  should  be  sustained. 

It  has  been  further  contended,  that  evidence  of  the  character 
of  a  party,  could  not  be  offered  except  when  it  is  put  directly 
in  issue.  To  this  it  is  replied  that  the  character  of  the  plaintiff 
for  chastity,  owing  to  the  peculiar  nature  of  the  facts  in  this 
case,  was  in  issue,  and  that  the  case  is  thus  brought  within  the 
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general  principle  laid  down  in  Stark.  Ev.  pt  iv.  366.  It  I 
□eccmary  to  show  that  tlie  plaintiff  had  frequently  nought  the 
intimacy  of  the  defendant 's  ward,  against  the  prohibition  of  the 
defendant  for  her  to  continue  to  lUHOciate  with  him,  or  to  be 
upon  his  premises;  and  also  to  put  in  evidence,  not  only  the  man- 
oer  of  her  being  found  in  company  with  the  ward,  but  her  char- 
acter for  chastity,  in  order  to  show  the  reasons  the  defendant 
had  to  expect  her  immediate  return,  unless  he  caused  her  to  be 
removed  some  short  distance  from  the  premises ;  and  to  jostify 
her  removal  to  that  extent,  we  are  of  opinion  the  evidence  sub- 
mitted was  admissible,  as  directly  bearing  on  the  ground  of 
defence  set  np  in  justification. 

Judgment  on  the  verdict. 


Sa^»mai  DirtiM  «f  Gmi«m  u  to  WmT*  PlMpM». 

STATE  v.  CLAfiK. 
iff  Ind.  97.    1861. 

Appeal  from  the  St.  Joseph's  CcHnnion  Pleia. 

PEBKQffi,  J.    Suit  upon  a  guardian 's  bond.    .    .    . 

Two  questionB  of  law  are  raised  and  argued  by  counsel  whieh 
will  be  considered  and  decided.  The  ward,  who  now  sues  her 
guardian  on  his  bond  for  wasting  her  estate,  was  supported  by 
that  guardian  from  infancy,  to  the  sixteenth  year  of  her  age.  In 
that  support,  the  guardian  used  the  interest  and  a  portion  of  the 
principal  of  her  personal  estate,  without  having  first  obtained  the 
direction  of  the  proper  court.  He  set  np  that  use  in  defence 
against  this  suit,  and  the  defence  was  allowed.  It  is  claimed, 
on  the  part  of  the  appellant;  1.  That  the  guardian  cannot  have 
a  credit  for  such  expenditure  in  any  suit  in  any  court.  2.  That 
if  he  can,  it  will  not  be  allowed  in  a  suit  on  the  bond. 

If  the  credit  is  allowable  at  all,  the  acconnt  can  be  taken  and 
the  credit  allowed,  under  our  present  practice  in  the  suit  on  the 
bond.  The  State  v.  Strange,  1  Ind.  538;  The  State  ex  rd.  v. 
Hughes,  15  Id.,  101.    Can  such  i  credit  be  allowedf  Aa  a  tpim- 
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tion  of  power  with  regard  now  to  the  propriety  of  the  allowanoe 
in  this  particular  eaae,  can  the  court  make  it  in  any  caaet 

BlackHtone  stya,  Book  1,  p.  462,  that,  "The  power  and  recipro- 
cal dnty  of  a  gnardian  and  ward  are  the  aame,  pro  tempore  as 
that  of  a  father  and  child  i  and  tiiflrefore  I  shall  not  repeat  them, 
bat  ahall  only  add  that  the  gnardian,  when  the  ward  comes  of 
age,  is  bound  to  give  him  an  account  of  all  that  he  has  trans- 
acted on  his  behalf,  and  must  answer  for  all  losses  by  his  wilful 
default  or  negl^ence.  In  order  therefore  to  prevent  disagreeable 
contests  with  young  gentlemen  it  has  become  a  practice  for  many 
guardianfl,  of  large  estates  especially,  to  indemnify  themselves, 
by  applying  to  the  Court  of  Chancery,  acting  under  its  directitm, 
and  aceounting  annually  before  the  officers  of  that  court.  For 
the  Lord  Chancellor  is,  by  right  derived  from  the  Crown,  the 
general  and  supreme  gnardian  of  all  infants,  as  well  aa  idiots 
and  lunatics;  that  is,  of  all  such  persons  as  have  not  discretion 
enough  to  manage  their  own  concerns.  In  case,  therefore,  any 
gnardian  abuses  his  trust,  the  conrt  will  check  and  punish  him ; 
and,  sometimes,  will  proceed  to  the  removal  of  him,  and  appoint 
another  in  hia  stead." 

What  is  the  obligation  of  a  father  tanching  the  support  of  hia 
child! 

Walker,  in  his  American  Law  (4th  ed.),  p.  258,  said  that 
there  is  no  I^al  obligation  at  cmnmon  law  on  the  part  of  the 
father  to  support  his  infant  children. 

It  is  laid  down  in  Blackstone,  Book  1,  p.  449,  that  "no  perscm 
is  bound  to  provide  a  maintenance  for  his  issue,  unless  where 
the  children  are  impotent  and  unable  to  work,  either  through 
infancy,  disaase,  or  accident,  and  then  is  only  obliged  (by  1 
Aune,  St.  1,  ch.  30)  t«  find  them  with  necessuiee,  the  penalty 
on  refusal  being  no  more  than  20*.  a  month.  For  the  policy  of 
our  laws,  which  are  ever  watokful  to  promote  industry,  did  not 
mean  a  father  to  maintain  his  idle  and  lasy  children  in  ease  and 
indolence."  See  Ind.  Dig.  492.  Bat,  aee  Reeves'  Dom.  Rel.  283. 
So,  a  step-father  is  not  obliged  t»  maintain  the  children  which 
his  wife  nuy  have  had  by  a  former  husband.  Note  by  Shars- 
wood  to  1  Black.  Com.  449;  Ind.  Dig.  ^2;  sections  2  and  3, 
Reeves'  Dom.  Rel-  285.  The  theory  of  the  common  law  then, 
its  policy,  is  that  children,  when  physically  able  are  to  support 
thmselvce  by  their  own  labor.    Henc^  the  right  on  tl^  part  of 
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the  father,  when  he  supports  his  child,  to  the  eamings  of  sndi 
child,  for  a  consideration  of  support.  Hence,  the  role  that  guar- 
diunB  should  keep  their  wards  employed  in  earning  their  own 
support,  rather  than  to  permit  them  to  consume  in  idleness,  the 
principal  of  the  patrimony. 

But  if  the  ward  be  physically  unable  to  earn  fruch  support, 
or  cannot  do  it  without  encroaching  upon  the  time  which  should 
be  devoted  to  acquiring  a  good  English  education,  and  the  ward 
has  property,  the  guardian  may,  and  should  if  necessary,  en- 
croach even  on  the  principal  of  such  property  for  the  support 
and  education  of  the  child.  Mr.  Beeves,  in  his  Domestic  Bela- 
tions,  324,  says,  "No  guardian  is  bound  to  muntun  bis  ward 
at  hii  own  expense,  except  he  be  the  father;  but  whatever  ex- 
pense be  is  at  for  the  ward's  maintenance,  the  guardian  shall 
be  reimbursed  out  of  the  ward's  estate."  He  further  says,  "the 
safest  way  for  snch  guardian,  is  for  him  to  apply  to  Chancery 
[or  to  the  Probate  Court],  in  the  first  instance,  and  procure 
the  sanction  of  that  court,  for  the  expenditures  he  is  about  to 
make. "  See,  also,  1  Black.  C<Hn.  462.  But  suppose  he  does  not 
so  apply,  and  makes  ezpendituree  for  maintenance,  without  the 
previous  direction  of  the  Court,  can  the  Court  afterward  allow 
them  to  be  paid  out  of  the  principal  of  the  ward's  estate,  if  need 
be  f  The  court  will  exercise  great  caution  and  scrutiny  in  allow- 
ing such  expoiditures  to  be  charged  upon  the  infant's  estate.  It 
may  refuse  the  allowance.  But  it  is  in  its  power  to  make  it,  if  it 
seems  right,  so  to  do.  This  is  settled  in  the  matter  of  Bostwick, 
2  John.  Ch.  100,  where  Chancellor  Kent  states  the  history  of  the 
question,  and  the  change  of  ruling  upon  it,  in  the  English 
Chancery.  See,  also,  other  cases  to  the  same  point,  in  the  2d 
vol.  pt.  2,  of  Leading  Cases  in  Equity,  168 ;  see,  also,  cases  cited 
in  Harrir«  v.  Coles,  2  Bradf.  Sur.  Rep.  349.  Thus  far  we  have 
examined  the  power  of  the  guardian  open  common  law  princi- 
ples. It  may  be  restricted  by  statutes.  Has  it  been  so  restricted 
in  this  state  1  It  had  not,  at  the  time  the  expenditures  in  this 
case  were  made,  but  had  rather  been  enlarged.  R.  S.  1838,  §  52, 
p.  103.  Whether  the  power  of  a  guardian  or  of  the  Court,  had 
been  restricted  in  later  codes,  we  need  not  here  inquire,  though 
we  are  not  aware  of  any  such.  It  being,  then,  wh«i  the  expendi- 
tures in  this  case  were  made  by  the  guardian,  a  right  povessed 
by  him  to  make  expenditures  for  the  support  of  the*  ward,  taking 
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the  risk  of  their  allowance,  as  being  reasonable,  b^  the  proper 
court;  and  the  proper  court  having  allowed  them,  after  a  jury 
had  found  them  reasonable,  thia  court  could  not  diaturb  that 
allowance,  where  it  would  not  set  aside  the  verdict  of  a  jury  in 
other  eases. 
Per  Curiam — The  judgment  is  alfirmed,  irith  costs. 


STARK  V.  GAMBUS. 

43N.B.465.    1862. 


This  is  an  appeal  from  the  decree  of  the  Probate  Court  of  the 
County  of  Hillsborough,  made  November  22,  1859,  by  which  the 
guardian  accounts  of  the  appellant  with  his  ward,  Eleanor  Gam- 
ble, Susan  S.  Abbott,  John  Gamble,  and  Archibald  Gamble,  were 
ordered  and  decreed  to  be  opened  for  settlement,  and  that  the 
appellant  should  make  and  present  separate  and  distinct  ac- 
counts with  each  of  said  wards,  and  therein  charge  himself  with 
annual  interests  at  5%  on  all  the  money  of  the  several  wards, 
and  allowing  the  same  interest  on  his  expenditures. 

The  reasons  for  the  appeal  are,  that  the  accounts  with  each  of. 
the  warda,  except  Archibald  Gamble,  were  settled  with  the  guar- 
dian after  they  severally  became  of  age,  and  that  Eleanor  and 
Susan  received  the  amount  found  due  them,  and  gave  written 
discharges  therefor ;  and  that  John  Gamble  gave  his  note  for  a 
balance  which  was  found  to  be  due  his  guardian ;  and  the  guar- 
dian also  claims  that  owing  to  the  great  lapse  of  time  since  such 
settlements,  the  accounts  ought  not  to  be  reopened.  And  as  to 
the  accounts  with  Archibald  Gamble,  the  appellant  says  he  has 
always  been  willing  to  render  and  settle  the  account  but  claims 
that  he  is  not  liable  for  interests  upon  the  moneys  received  by 
him,  for  the  reason  that  the  amount  was  so  small,  never  exceeding 
$225,  that  it  could  not  he  safely  invested  and  leave  the  necessary 
surplus  for  contingent  expenses,  and  that  he  never  did  invest 
any  of  it,  or  receive  any  interest  upon  it ;  but  that  a  larger  sum 
was  always  lying  idle  in  his  hands. 

From  the  report  of  the  commisBioner,  0.  W.  Stanly,  mada 
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December  term,  1860,  it  appears  that  the  appellant  wan  appointed 
Ifuardian  of  these  wards  Aufirast  4th,  1840,  and  immediately 
entered  upon  its  duties.  That  between  that  time  and  March  31st, 
1852,  he  received,  as  audi  guardian,  $1,693.54,  of  which  $98S 
was  received  Nov.  11th,  1843,  for  the  price  of  a  farm  sold  by 
him,  that  the  eldest,  Eleanor  Qamble,  became  of  age  October  21^1, 
1851,  and  that  he  settled  with  her  May  30th,  1854,  about  two 
years  and  seven  months  after,  and  paid  her  $196.05,  and  took  her 
receipt  in  full  for  her  ahare,  and  tbe  auditor  finds  that  she,  at 
that  time  came  to  his  house  at  his  request  for  that  porpose ;  that 
he  showed  her  no  vouchers  nor  did  she  ask  him  for  them.  That 
his  account  was  in  a  large  book,  kept  in  ledger  form,  and  open 
on  the  table  before  him,  hut  she  did  not  ask  him  to  explain  it  to 
her,  nor  did  he  offer  any  explanation,  that  he  wrote  a  receipt  for 
the  $196.05  in  full,  told  her  it  was  her  share,  and  requested  her 
to  sign  the  receipt,  which  she  did.  He  t«ld  her  that  he  should 
not  pay  her  any  interest,  nor  did  she  aak  for  any,  and  he  made 
no  charge  for  commission. 

It  appeared,  also,  from  the  report,  that  Susan  became  of  age 
December,  1855,  and  on  the  12th  of  that  month,  she  went  to  her 
guardian's  house  for  her  mon^,  and  he  paid  her  $176.25,  and 
took  from  her  a  dischai^  in  full  for  all  moneys  in  his  bands  ss 
her  guardian ;  that  no  account  or  vouchers  were  shown  or  asked 
for,  but  he  informed  her  that  that  was  her  share.  On  her  asking 
for  interest  he  told  her  he  was  not  bound  to  pay  it,  and  he  should 
not,  and  did  not  pay  it,  and  she  then  signed  the  dischai^  with- 
out being  informed  by  him  of  the  amount  received  or  paid.  John 
became  of  age  in  August,  1853,  and  after  it  the  gnardiao  settled 
with  him  in  the  same  manner  as  Susan,  except  that  he  told  him 
he  bad  overpaid  him  and  he  took  John's  note  for  the  balance, 
without  allowing  any  interest,  although  John  claimed  it.  The 
time  of  the  settlement  is  not  stated,  but  it  appears  from  the 
accounts  rendered  that  the  note  was  given  Sept  14,  1853,  the 
month  following  John's  majority. 

It  appeared  further  that  the  guardian  was  the  maternal  uncle 
of  his  wards;  that  no  account  was  settled  with  Archibald,  who 
became  of  age  in  the  spring  of  1859,  and  that  nothing  further 
was  done  to  settle  the  guardianship  accounts,  until  June,  1859, 
when  a  petition  was  filed  by  the  wards  to  compel  him  to  settle 
in  the  probate  court,  and  since  the  filing  thereof,  the  said  Archi- 
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bald  faa>  died  «ad  the  petition  is  prosecuted  by  Yeatoa,  hifl 
administrAtor. 

Bellows,  J.  The  first  qaeetion  that  arises  ia  as  to  the  effect 
of  the  settlement  with  the  three  wards.  On  this  point  it  is  quite 
clear  that  such  a  settlement  ia  not  a  eompUanoe  with  the  condi- 
tion of  the  bond;  which  requires  the  (fiurdian  to  render  an  ac- 
count when  called  upon  in  the  probate  court.  Kittredge  t. 
Betton,  14  N.  H.  401;  Clark  t.  Clay,  31  N.  H.  393;  so  if  there 
has  been  a  manif  eat  mistake  of  an  acooont  settled  in  the  probate 
court,  it  is  (sncpetent  for  the  judge,  at  any  time  before  a  final 
settlement  of  an  estate  to  correct  it  in  a  subsequent  account, 
provided  there  does  not  appear  by  the  record  to  have  been  a 
particular  adjudication  upon  the  subject;  as  mistakes  will  un- 
avoidably occur  and  it  is  just  and  reasonable  that  they  should  be 
thus  corrected.  Allen  v.  Hubbard,  8  N.  H.  487  and  cases  cited. 
In  Kittredge  v.  Betton,  before  cited,  which  was  also  an  appeal 
from  the  decree  of  a  judge  of  probate  a  setUement  had  been 
made  by  the  guardian  with  the  ward  more  than  three  years  after 
he  became  of  age,  but  it  appearing  that  there  were  some  errors 
in  it,  although  its  fairness  was  not  impeached,  the  court  held 
(Parker,  C.  J.)  that  the  settlement  ought  not  to  protect  the 
guardian  in  charging  what  was  not  due,  or  more  than  was  due, 
and  that  all  claims  arising  from  errors,  mistakes,  omissions  and 
even  overchai^res  could  be  accounted  for,  and  that  the  account 
might  be  considered  as  in  the  probate  court,  and  the  appellant 
might  object  to  it  as  on  leave  to  surcharge  and  falsify.  In  Clark 
V.  Clay,  31  N.  H.  393,  the  only  heir  to  the  estate  had  certified 
to  the  correctness  of  the  administration  account,  but  the  court 
heid  that  the  settiement  with  the  administrator  or  guardian  is 
not  conclusive,  but  will  be  evidence  for  the  consideration  of  the 
court  in  deciding  whether  a  further  settlement  shall  be  ordered, 
and  in  this  case  the  accounts  were  still  re-examined  and  corrected. 
A  similar  doctrine  is  recognized  in  Bond  v.  Ward,  3  Met  74, 
where  there  was  a  receipt  in  full  from  all  the  heirs  and  it  was 
held  to  be  no  bar  to  an  application  for  settlement  in  the  probate 
court,  the  receipt  being  nothing  more  than  prima  fade  evidence 
of  payment,  which  might  be  controlled. 

In  the  case  before  us,  the  settlements  and  receipts  were  bad 
immediately  upon  the  coming  of  age  with  Susan  and  John  and 
two  years  and  seven  months  after  tiie  majority  of  Eleanor,  and 
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at  the  time  tbe  shares  of  Eleanor  and  Siuan  weire  delivenci 
over  to  them.  It  appears  that  no  aecoimta  were  rendered,  or 
ezplanations  given,  nor  were  any  advisers  on  the  parts  of  the 
wards  present,  but  they  were  told  by  the  ^ardian  that  the  bal- 
ances stated  were  correct,  and  apon  the  subject  of  interest  being 
named,  he  declined  to  allow  interest,  and  to  two  of  the  wards 
said  he  was  not  boond  to  pay  it.  The  wards  thereupon  closed  the 
settlements,  in  the  manner  stated. 

As  a  general  proposition,  courts  of  equity  are  extremely  watch- 
ful to  prevent  a  gnardian  taking  advantage  of  his  ward  by  & 
settlement  immediately  on  his  coming  of  age,  and  although  there 
may  be  no  other  evidence  of  undue  influence,  or  unfairness,  yet 
upon  grounds  of  public  utility,  the  courts  will  take  care  tbaX  the 
ward  does  not  suffer  by  such  settlement,  and  especially  is  it  the 
case  where  the  settlement  ia  made  at  the  time  the  estate  is  de- 
livered over  to  the  ward.  1  Story's  Eq.  Seca.  317,  320,  and 
cases  cited.  Hylton  v.  Hylton,  2  Tea.  547 ;  Wood  v.  Downes,  18 
Yes.  119,  where  a  guardian  within  a  month  after  the  ward  be- 
came of  age,  settled  an  account  with  him,  when  the  ward  had 
no  friend  or  adviser  on  his  part,  tbe  account  was  ordered  to  be 
opened.  Bevett  v.  Harvey,  I  Sim.  &  St.  502,  cited  in  2  Kent's 
Com.  253,  and  a  similar  doctrine  was  announced  in  Kittredge  v. 
Betton  before  cited. 

Upon  the  authority  of  these  cases,  we  think  it  quite  clear  that 
any  errors  or  omissions  that  are  shown  to  exist  in  the  former 
settlement,  should  now  be  corrected;  and  the  omission  of  the 
guardian  to  charge  himself  with  interest,  when  he  should  have 
done  it,  stands,  for  aught  we  can  see,  upon  the  same  ground  as 
the  omission  to  charge  himself  with  the  principal  of  moneys 
received,  and  so  it  is  decided  in  Boynton  v.  Dyer,  18  Pick,  1, 

The  question  then  ia,  whether,  under  the  circumstances  of  this 
case,  the  guardian  should  have  charged  himself  with  any  interest 
on  moneys  in  his  hands,  and  if  so,  what  interest.  Until  Novem- 
ber Ilth,  1843,  the  amount  of  money  received  by  the  guardian 
was  very  small  and  but  a  trifle  more  than  his  expenditure  but  at 
that  time  he  received  from  the  sale  of  a  farm  of  his  wards  $985, 
and  at  the  close  of  that  year,  on  the  first  day  of  January,  1344, 
there  was  in  his  hands  $895.03,  after  deducting  the  expenditures 
of  the  year  1843.  This  sum  was  mingled  with  his  own  funds, 
which  he  was  accustomed  to  loan  upon  bonds  and  mortgages, 
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baviBg,  as  the  aaditor  finds,  invested  in  that  way  in  his  own 
name,  more  than  $25,000  daring  his  said  gaardianship ;  and  al- 
though the  creditor  also  finds  that  he  always  had  on  hand  money 
endieient  to  meet  any  demand  that  might  be  made  on  hiin  on 
account  of  his  wards,  we  think  he  should  be  charged  with  in- 
terest on  the  first  day  of  January,  1844.  For  five  years,  the  bal- 
ance in  his  hands  remained  nearly  stationary,  being  gradually 
diminished  to  $828.04,  in  1849,  and  it  was  not  until  1854,  that  it 
fell  below  $500. 

Nor  do  we  think  there  was  occasion  to  retain  so  large  a  sum 
unemployed,  to  meet  contingencies,  inasmuch  as  the  wards  ap- 
pear to  have  lived  at  home  with  their  mother,  and  for  many  years 
the  payments  by  the  guardian  for  their  support  were  munly  to 
her,  and  quite  small ;  in  some  years,  in  fact  nothing.  The  other 
expenditures  were  mainly  for  taxes  on  land  for  the  wards  which 
were  tolerably  uniform. 

Our  conclusion,  therefore,  is,  that  separate  guardian  accounts 
be  rendered  for  each  of  said  wards,  or  their  representatives,  and 
that  interest  be  credited  to  tiiem,  from  January  lat,  1844,  upon 
the  moneys  received  by  the  guardian,  at  the  rate  of  5%  per 
annum,  with  annual  rests,  deducting  the  interest  on  expenditores 
made  by  him,  reversing  so  much  of  the  decree  as  directs  interest 
to  be  credited  prior  to  January  1st,  1844.  This  will  be  equivalent 
to  chai^png  the  guardian  with  6%  interest,  and  allowing  Tiim  a 
eommlasioD  on  it  of  1%,  as  seems  to  be  the  ordinary  rule  in  this 
state.  Gordon  v.  West,  8  N.  H.  455 ;  Wendell  v.  French,  19  N. 
H.  211. 

Let  a  decree  be  entered  according  to  these  views,  and  the  mat- 
ter remitted  to  the  probate  court  for  further  proceedings. 
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Ifaw  GMrdMB  Maj  SM  WanT*  Rwl  Erfato. 

SHANKS  ET  UX  v.  SBAMONDS  ft  CAMPBELL. 

24  Iowa,  131.    1867. 

B«al  action.  The  properly  in  dispute  oDoe  lielonged  to  Alice 
M.  Zuber,  the  infant  child  of  J.  J.  Zaber,  defendant  claimed 
title  under  a  deed  made  by  the  father  as  the  guardian  of  said 
Alice. 

Plaintiffs  claim  under  a  deed  from  the  father  after  the  death 
of  the  child,  and  to  whom  the  property  descended,  if  the  title 
was  not  divested  by  the  guardian's  deed.  The  case  was  heard 
in  eqnity,  the  answer  setting  up  an  equitable  defence.  Jadgment 
for  plaintiffs,  and  defendants  appeal. 

Wriqht,  J.  Plaintiff's  legal  title  seems  to  be  well  and  sofB- 
ciently  sustained,  and  must  prevail  unless  the  equities  set  up  by 
defendants  are  sufficient  to  defeat  it.  And  here  we  are  eallsd 
upon  chiefly  to  consider  and  determine  the  effect  due  to  the 
alleged  guardian's  sale. 

Widiout  setting  out  the  facts,  we  remark  tjiat  this  title  has 
nothing  whatever  on  which  to  stand.  In  January,  1862,  the 
records  of  tiie  County  Court  recite,  that,  upon  the  petition  of 
J.  J.  Zuber,  natural  guardian  of  Alice  M.  Zuber,  to  sell  real  prop- 
erty belonging  to  her,  the  court  ordered  the  guardian  to  sell  said 
property  (describing  that  in  controversy),  at  private  sale,  ete. 
Beyond  this  there  is  nothing  whatever  to  show  that  tiie  father 
ever  was  appointed  guardian;  that  he  ever  filed  petition  to  sell; 
thkt  he  ever  gave  notice  of  such  application ;  that  he  ever  sold 
or  conveyed  the  property  by  virtue  of  this  authority,  that  he 
made  any  return  or  settlement  as  guardian,  nor  that  he  took  tny 
other  step  in  relation  to  the  property  of  the  ward.  Indeed,  it 
quite  conclusively  appears  that  he  never  was  appointed  guar- 
dian and  never  had  authority  as  such  to  dispose  of  this  property. 
Not  only  so,  but  it  is  left  in  much  doubt  whether  he  ever  executed 
or  delivered  a  deed  of  any  kind  to  the  party  under  whom  de- 
fendants claim.  On  the  other  hand,  plaintiff  showed  the  death 
of  a  child,  the  descent  to  the  father,  and  a  deed  in  due  fonn 
from  him  to  them.  Upon  these  facts,  there  can,  of  course  be  no 
question  as  to  what  party  has  the  legal  title.    And  under  then, 
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there  can  be  as  little  doubt  vlieii  we  torn  to  equities  indcted 
apoa  by  defendants. 

If  the  father  never  made  a  deed  as  gnardian,  he,  of  oonrae, 
wonld  not  be  estopped  from  denying  defendants '  title.  And  this 
would  be  mora  emphatically  true  of  a  plaintiff,  who  takes  title 
from  him.  Not  only  so,  bnt  a  deed  by  him,  as  natural  guardian, 
made  without  authority,  without  r^ht,  and  in  the  absence  of  all 
right  or  anthority,  for  which  nothing  was  ever  received,  or  pre- 
tended to  be  received  by  the  ward,  made,  if  for  anything,  in 
coQBiderBtion  of  an  old  debt  of  the  father's,  would  not  have 
estopped  these  plainti%  from  setting  up  titles  derived  bom 
him  in  hia  own  right.  If  there  was  any  fraud  on  the  part  of 
Zuber,  plaintiffs  are  not  connected  with  it,  and,  hanee,  not  af- 
fected by  it 

And  the  alleged  knowledge  on  the  part  of  plaintiffs,  that  de- 
fendants were  putting  improvements  upon  the  lot,  and  that  the 
husband  had  entered  into  and  had  a  contract  for  erecting  a 
building  thereon,  though  ever  so  fully  established,  is  of  but  little 
moment,  for  two  most  cogent  reasons.  In  the  first  place,  the 
defendants  were  advised  and  told  at  the  tinu  of  boildii^,  that 
they  had  no  title,  and,  in  the  face  of  this  information,  proceeded 
with  their  improvements.  Then,  again,  plaintiffs  then  had  no 
title  and  did  not  acquire  any  for  nearly  a  year  afterwards.  Of 
course,  therefore,  any  silenee  on  their  part  before  acquiring 
title,  if  shown,  would  not  estop  them  from  setting  up  that  subse- 
quently acquired.  And  the  same  is  true  of  the  alleged  sale  by 
plaintiff  to  defendant  of  the  deed  from  Bemick,  (who  once  held 
the  title)  to  the  persons  under  whom  both  parties  claim  title. 
This  transaction  was  long  before  plaintiff  had  any  title,  and  so 
utterly  barren  of  everything  like  a  sale  of  the  property,  that 
we  cannot  imagine  any  single  ground  upon  which  it  could  be 
claimed  that  defendants  acquired  any  rights  under  it 

This  judgment  must,  therefore,  be  affirmed.  What  rights,  if 
any,  defendants  may  have  for  improvnoents,  as  occupying  claim- 
ants, we  are  not  now  called  upon  to  determine. 

Affirmtd. 
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CHAPTER  IL 

TEACHER  AND  PUPIl. 
EdMit  «f  Andteti^  ts  CfcutUe  PopO. 

BOYD  V.  THE  STATE. 
88  Ala.  169.     1889. 

The  defendant  in  this  case,  a  school  teacher,  was  indicted  for 
an  assault  and  battery  on  Lfee  Crowder,  who  was  one  of  his 
scholars;  and  the  case  being  submitted  to  the  court  without  a 
jury,  he  was  convicted,  and  fined  $25.  The  material  facts  are 
stated  in  the  opinion  of  the  court. 

S0UBBTIL1.E,  J.  The  defendant,  a  schoolmaster,  being  indicted, 
was  convicted  of  an  assault  and  battery  on  one  Lee  Crowder,  a 
pupil  in  his  school,  who  is  shown  to  have  been  about  ei^teen 
years  of  age.  The  defence,  is,  that  the  alleged  battery  was  a 
reasonable  chastisement  inflicted  by  the  master  in  just  main- 
tenance of  discipline  and  in  punishment  of  conduct  on  the  part 
of  the  pupil  which  tended  to  the  subversion  of  good  order  in  the 
school. 

The  case  involves  a  consideration  of  the  proper  mle  of  law 
prescribing  the  extent  of  the  schoolmaster's  authority  to  admin- 
ister corporal  correction  to  a  pnpiL 

The  principle  is  commonly  stated  to  be,  that  the  schoolmaster, 
like  the  parent,  and  others  in  foro  domestico,  has  the  authority 
to  moderately  chastise  pupils  under  his  care — or,  as  stated  by 
Chancellor  Kent,  "the  right  of  inflicting  moderate  correction, 
under  the  exercise  of  a  sound  discretion,"  2  Kent's  Com.  •203- 
206.  In  other  words,  he  may  administer  reasonable  correction, 
which  must  not  "exceed  the  bounds  of  due  moderation,  either 
in  the  measure  of  it,  or  in  the  instrument  made  use  of  for  the 
purpose."  If  he  go  beyond  this  extent,  he  becomes  criminally 
liable,  and  if  death  ensues  from  the  brutal  injuries  inflicted,  he 
218 
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nu^  be  liable  not  only  for  asBaalt  and  battery,  bnt  to  the  penal- 
ties of  manalatighter,  or  even  murder,  according  to  the  cireum- 
fitanees  of  the  case. — 1  Archibald's  Or.  Practice.  •218;  1  Bish. 
Cr.  Law  (7th  ed.)  §§  881-2. 

ThiB  power  of  correction,  vested  by  law  in  parents,  is  founded 
on  their  duty  to  maintain  and  educate  their  offEpring.  In  the 
support  of  that  authority,  they  most  have  ' '  a  right  to  the  exer- 
cise of  such  discipline  as  may  be  requisite  for  the  discharge  of 
their  sacred  trust."  2  Kent's  Com.  •203.  And  this  power, 
allowed  by  law  to  the  parent  over  the  person  of  the  child,  "may 
be  delegated  to  a  tutor  or  instructor,  the  better  to  accomplish  the 
purpose  of  education."    lb.  •205;  1  Black.  Com.  •507. 

The  better  doctrine  of  the  adjudged  cases,  therefore,  is  that 
the  teacher  is,  within  reasonable  bounds,  the  substitute  for  the 
parent,  exercising  his  delegated  authority.  He  is  vested  with 
the  power  to  administer  moderate  correction,  with  a  proper 
instrument,  in  cases  of  misconduct,  which  ought  to  have  some 
reference  to  the  character  of  the  offence,  the  sex,  age,  size,  and 
physical  strength  of  the  pupil.  When  the  teacher  keeps  within 
the  circumscribed  sphere  of  his  authority,  the  degree  of  correction 
must  be  left  to  his  discretion,  as  it  is  to  that  of  the  parent,  under 
like  circumstances.  Within  this  limit,  he  has  the  authority  to 
determine  the  gravity  or  heinouaness  of  the  offence,  and  to  mete 
out  to  the  offender  the  punishment  which  he  thinks  his  conduct 
justly  merits ;  and  hence  the  parent  or  teacher  is  often  said,  pro 
hoc  vice,  to  exercise  "judicial  functions." 

All  the  authorities  agree,  that  he  will  not  be  permitted  to 
deal  brutally  with  his  victim,  so  as  to  endanger  life,  limb,  or 
health.  He  will  not  be  permitted  to  inSict  "cruel  and  merciless 
punishment," — Schooler's  Dom.  Eel.  (4th  ed.)  §244.  He  can 
not  lawfully  disfigure  him  or  perpetrate  on  his  person  any  other 
permanent  injury.  As  said  by  Gaston,  J.,  in  State  v.  Pender- 
grass,  2  Dev.  &  Bat.  Law,  365,  31  Amer.  Dec.  416,  a  case  gener- 
ally approved  by  the  .weight  of  American  authority,  "it  may  be 
laid  down  as  a  geoeral  rule,  that  teachers  exceed  the  limit  of 
their  authority,  when  they  cause  lasting  mischief ;  but  act  within 
the  limits  of  it,  when  they  inflict  temporary  pain." 

There  are  some  well  considered  authorities,  which  hold  teachers 
and  parente  alike  liable  criminally,  if  in  the  infliction  of  chastise- 
ment, they  act  clearly  without  the  exercise  of  reasonable  judg- 
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ment  and  diMretkm.  The  test  which  eeema  to  be  find  hy  Hum 
cues  is  the  genflral  jad^ment  of  reuonable  mea. — ^Patterson  t. 
Nntter,  78  Me.  509 ;  57  Amw.  Bep.  8ia  The  more  correct  Tier, 
however,  and  the  one  better  sustained  b;  anthority,  seems  to 
be,  that  when,  in  the  judgment  of  reasonable  men,  the  punish- 
ment inflicted  is  immoderate  or  ezcesaiTe,  and  a  jar;  would  be 
authorized  from  the  facts  of  the  case  to  infer  that  it  was  induced 
hy  legal  malice,  or  wickedness  of  motive,  the  limit  of  lawful 
authority  may  be  adjudged  to  be  passed.  In  determining  this 
question,  the  nature  of  the  inatnunent  of  correction  used  m^ 
have  a  strong  bearing  on  the  inquiry  ss  to  motive,  or  intention. 
The  latter  view  is  indorsed  by  Mr.  Freeman,  in  his  note  to  the 
ease  of  State  v.  Pendergrass,  31  Amer.  Dec.  419,  as  the  more 
correct.  "The  qualification,"  he  observes,  "that  the  school- 
master shall  not  act  from  malice,  will  protect  his  pupils  &om 
outbursts  of  brutality,  wbilat,  on  the  other  hand,  he  is  protected 
from  liability  for  mere  errors  of  judgment."  Lander  v.  Seaver, 
32  Vt.  114;  76  Amer.  Doc.  156,  and  note  pp.  164^167;  Slat«  v. 
Alford,  68  N.  C.  322;  State  v.  Harris,  63  N.  0.  1. 

Judge  Beeves,  in  his  work  on  Domestic  Relations,  indorses  the 
same  view,  asserting  that  the  parent  and  school-master,  in  im- 
posing ehsatiaement  for  cause,  must  be  considered  as  acting  in 
a  judicial  capacity,  and  are  not  to  be  held  l^ally  responsible 
for  errors  of  judgment,  although  the  punishment  may  appear  to 
the  trial  court  or  jury  to  be  unreasonably  severe,  and  not  pro- 
portioned to  the  offence,  provided  they  act  "conscientiously  and 
from  motives  of  duty."  "But,"  he  says  further,  "whoi  the 
punishment  is,  in  their  opinion,  thus  unreasonable,  and  it  ap- 
pears that  the  parent  acted  Mah  animo  from  wicked  motives — 
under  the  iofluence  of  an  unsocial  heart,  he  ought  to  be  liable 
to  damages.  For  error  of  opinion,  he  ought  to  be  excused ;  but 
for  malice  of  heart,  he  must  not  be  shielded  from  the  just  claim 
of  the  child.  Whether  there  was  malice,  may  be  collected  from 
the  circumstances  attending  the  punishment." — ^Beeves'  Dom. 
Sel.  {4th  ed.)  357-358. 

Dr.  Vharton,  in  his  work  on  Criminal  Law,  thus  states  the 
principle:  "The  law  c(mfides  to  schoolmasters  and  teachers  a 
discretionary  power  in  the  infliction  of  punishment  for  their  pu- 
pils, and  will  not  hold  them  responsible,  unless  the  punishment 
be  such  as  to  occasion  permanent  injury  to  the  child,  or  be  im- 
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flicted  merely  to  gratify  their  own  evil  paBsions.  The  teacher 
most  be  governed,  when  chastiseioent  is  proper,  as  to  the  mode 
and  severity  of  the  punishment,  by  the  nature  of  the  offense,  the 
age,  size,  and  apparent  powers  of  endurance  of  the  pupil.  It  is 
for  the  jury  to  decide  whether  the  punishment  is  excessive."  1 
"Whart.  Cr.  Law  (9th  ed.)  §632. 

Mr.  Bishop  adds,  pertinent  to  the  same  subject:  "The  law  has 
provided  no  means  whereby  a  parent,  meditating  chastisement, 
can  first  obtain  a  judicial  opinion  as  to  its  necessity,  the  proper 
instruments,  and  its  dne  extent.  In  reason,  therefore,  if  he  acts 
in  good  faith,  prompted  by  pure  parental  love,  without  passion, 
and  InBicts  no  permanent  injury  on  the  child,  he  should  not  be 
punished  merely  because.a  jory,  reviewing  the  case,  do  not  deem 
that  it  was  wise  to  proceed  so  far."  1  Bish.  Cr.  Law  (7th  ed.) 
§882.  See  also  Schouler's  Dom.  BeL  (4th  ed.)  §244;  1  Black. 
Com.  "556;  1  Greenl.  Ev.  §97;  2  Addison  on  Torts  (Wood's 
Ed.),  §  840;  Danenhoffer  v.  Slate,  69  Ind.  295;  Com.  v.  Bandall, 
4  Gray  (Mass.),  36;  Slate  v.  Burton,  45  Wis.  150. 

To  the  foregoing  authorities,  I  may  add,  as  a  matter  of  literary 
cariosity,  rather  than  legal  authority,  the  following  views  ex- 
pressed on  this  subject  by  Dr.  Sfunuel  Johnson,  to  his  biographer 
Boswell,  as  far  back  as  1772.  Boswell  was  a  counsel  for  a  school- 
master in  Scotland,  who  had  been  SOTnewhat  severe  in  his  chas- 
tisement of  one  of  his  pupils,  and  the  case  was  pending  on  ap- 
peal from  the  Court  of  Sessions,  before  the  English  House  of 
Lords,  on  a  proceeding  to  remove  him  from  his  office.  The 
opinion  of  this  most  learned  of  literary  philosophers,  having  been 
■elicited,  he  discoursed  as  follows;  "The  government  of  the 
schoolmaster,  is  somewhat  of  the  nature  of  a  military  government 
— ^that  is  to  say,  it  must  be  arbitrary ;  it  must  be  exercised  by  the 
will  of  one  man,  according  to  particular  eircomstanees.  A 
school-master  has  a  prescriptive  right  to  beat,  and  an  action  of 
assault  and  batter  cannot  be  admitted  against  him,  onlesa  there 
be  some  great  excess,  some  barbarity.  In  oar  schools  in  England 
many  boys  have  been  maimed,  yet  I  never  heard  of  an  action 
against  the  school-master  on  that  account.  Fuffendorf,  I  think, 
maintains  the  right  of  a  school-master  to  heat  his  scholars." 
Boswell 's  Life  of  Johnson,  vol.  2,  pp.  89,  96. 

While,  on  the  one  hand,  we  should  recognize  that  every  child 
has  rights  which  oue^t  to  be  protected,  against  the  brutali^  of 
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a  cruel  teacher,  or  barbsroos  parent,  on  the  oUier,  it  ia  equally 
important  not  to  paralyze  that  power  of  correction  and  discipline 
by  the  rod,  given,  as  Blackstone  amertB,  "for  the  benefit  of  edu- 
cation," which  has  for  ages  been  necessary  alike  on  the  part  of 
parents  to  prevent  their  children  from  becoming,  "the  victims 
of  bad  habits,  and  thereby  proving  a  nuisance  to  the  commu- 
nity, ' '  and  on  the  part  of  teachers  to  preserve  that  discipline  of 
the  schools,  without  which  all  eSorta  to  pnmiote  the  edacation 
of  the  present  and  future  generations  will  prove  a  lamentable 
failure. — Reeves'  Dom.  Rel.  367,  No  regulation  of  the  school- 
room, any  more  than  a  law  of  the  State,  can  be  successfully 
enforced  without  the  aid  of  coercive  penalties.  The  law  without 
a  penalty  is  in  practice  a  dead  letter.  Moderate  chastiBraneDt 
is  established  by  immemorial  usage  as  the  only  available  terror  to 
vicious  and  incorrigible  evil-doers,  both  in  the  homestead  and  the 
school-room;  at  least  in  cases  where  the  more  humane  law  of 
kindness  and  moral  snasion  has  proved  ineffectual.  "Foolish- 
ness," said  Solomon,  "is  bound  up  in  the  heart  of  a  child,  but 
the  rod  of  correction  will  drive  it  far  from  him ; "  "  The  rod  and 
reproof  give  wisdom,  but  a  child  left  to  himself  canseth  shame 
to  his  mother,"  and  again:  "Train  up  a  child  in  the  way  he 
should  go,  and  even  when  he  is  old,  he  will  not  depart  from  it." 
These  words  are  as  true  now  as  they  were  a  hundred  generations 
ago,  when  they  were  uttered  by  the  wise  man.  This  right  of 
discipline  with  the  rod,  administered  without  malice  or  immodera- 
tion, has  been  well  characterized,  as  a  part  of  the  common  law 
of  the  school  room.  The  more  thorou^dy  the  right  is  established, 
as  experience  in  all  discipline  shows^  the  less  frequent  will  be 
the  necessity  of  resorting  to  its  exercise  to  enforce  obedience  to 
the  lawful  mandates  of  the  parent,  or  of  the  school  master. 

We  have  said  this  much  in  order  that  we  may  not  be  misunda- 
stood  in  the  conclusion  reached  by  us,  not  to  disturb  the  judg- 
ment of  conviction  in  this  case.  We  cannot  say,  under  the  prin- 
ciples above  stated,  that  the  Jndge  of  the  Criminal  Court 
reached  an  erroneous  concluaon  when  adjudging  that  the  de- 
fendant exceeded  his  lawful  authority,  so  as  to  render  himself 
liable  for  an  assault  and  battery.    .    .    . 

There  was  evidence  in  this  case  from  which  the  inference  of 
malice  coxild  have  been  deduced  as  influencing  the  conduct  of 
the  defendant  in  his  chastisement  of  young  Crowder,  both  as  to 
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hiB  oatboTsts  of  temper,  and  in  the  use  of  improper  inBtnunenta 
of  correction.  Taking,  as  we  most,  every  reasonable  inference 
which  the  Judge,  acting  as  a  jury,  could  have  drawn  from  the 
evidence,  we  take  as  true,  among  others,  the  following  facts: 
that,  after  the  severe  t^aatisement  administered  in  the  school- 
room, the  defendant  followed  Crowder  into  the  school-yard,  and 
struck  him  with  "a  limb  or  stick"  and  then  "put  his  hands  in 
his  pocket  as  if  to  draw  a  knife;"  that,  although  Crowder  did 
not  strike  back,  and  only  protested  against  and  resisted  castiga- 
tion,  and,  after  apologizing  for  the  objectionable  language  im- 
puted to  him,  asked  permission  to  withdraw  from  the  school,  the 
defendant,  after  promising  not  to  strike  him,  "afterwards  struck 
him  in  the  face  three  licks  with  his  fist,  and  hit  him  several  licks 
over  the  head  with  the  butt  end  of  the  switch."  From  these 
blows,  the  eye  of  the  young  man  was  "considerably  swollen," 
and  was  "closed  for  several  d^s."  The  attending  physician 
testified,  that  there  were  "marks  on  his  head  made  by  a  stick, 
in  hia  opinion. "  One  witness  asserts  that  the  defendant  declared 
he  "would  conquer  him  (Crowder),  or  kill  him."  All  the  wit- 
nesBes  for  the  state  say  that  the  defendant  was  apparently  very 
angry  all  the  time,  and  was  very  much  excited,  and  that  after 
he  got  through  whipping  Crowder  he  remarked,  in  an  excited, 
angry  voice,  in  the  presence  of  the  school,  and  others,  that  he 
"could  whip  any  man  in  China  Grove  beati"  From  this  un- 
seemly conduct  on  the  part  of  one  whose  duty  it  was  to  set  a  good 
example  of  self-restraint,  and  gentlemanly  deportment  to  his 
pupils,  there  was  ample  room  for  the  inference  of  legal  malice, 
in  connection  with  unreasonable  and  immoderate  correction.  Nor 
was  the  limb  of  the  tree,  of  the  size  indicated  by  the  evidence, 
nor  a  clinched  fist,  applied  in  bruising  the  pupil  'a  eye,  after  the 
manner  of  a  prize  fighter,  a  proper  instrument  of  correctitm  to 
1m  used  on  such  an  occasion. 

The  convictiDn  must  accordingly  be  sustained,  without  a»- 
nuning  any  jurisdiction  to  review  the  correctness  of  the  Judge'i 
flndincon  the  facts. 

Affirmtd. 
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COOPBB  T.  MoJUNKIN. 
4  Ind.  390.    183S. 

Error  to  the  Allen  Circuit  Court 

Stewart,  J.    Cooper  saed  McJnnkin  in  trespasa. 

PHrst  eouat  is  in  the  nsiial  form  for  an  aaaanlt  and  battery. 
The  second  count  alleges  that  McJnnkin  nnlawfoUy  and  with 
inhuman  violence,  beat,  bruised,  cut,  and  gashed  the  face  and 
head  of  Cooper,  etc 

The  defendant  Sled  several  pleaa,  none  of  which  are  now  before 
us,  except  the  fourth  plea. 

In  the  introductory  part,  that  plea  enumerates  the  several 
trespasses  in  the  first  and  second  counts,  and  avers  that  they  are 
one  and  the  same  acts  of  trespass.  The  pleader  then  states  that 
the  relation  of  teacher  and  pnpil  subsisted.  That  at,  etc,  in 
school,  and  during  school  hours.  Cooper,  as  such  pupil,  was  ne^ 
gent, '  disorderly,  etc. ;  that  MeJunkin,  as  such  teacher,  finding 
it  necessary  for  the  good  government  of  the  school,  did  there- 
upon moderately  correct  Cooper,  as  he  lawfully  might,  for  the 
cause  aforesaid,  etc    .    .    . 

The  law  still  tolerate^  corporal  punishment  in  the  school  rocsii. 
The  authorities  are  alt  that  way,  and  the  legislature  has  not 
thought  proper  to  interfere.    .    .    . 

One  thing  seems  obvious,  the  very  act  of  resorting  to  the  rod 
demonstrates  the  incapacity  of  the  teacher  for  one  of  the  most 
important  parts  of  his  vocation,  namely,  school  government 
For  such  a  teacher  the  nurseries  of  the  public  are  not  the  proper 
element  They  are  above  him.  His  true  position  will  readil]' 
suggest  itself. 

The  plea  assumes  to  answer  the  whole  declaration.  Moderate 
correction,  supposing  it  an  answer  to  the  first  count,  is  not  a 
sufficient  answer  to  the  matter  alleged  in  the  second  count,  7 
Blackf.  74.  17  Ohio,  B.  454.  If  the  inhuman  beating,  cutting, 
etc.,  alleged  in  the  second  count  did  not  take  place,  the  defendant 
as  to  that,  should  have  pleaded  the  general  issue,  and  justified 
as  to  the  residne.  If  he  committed  the  alleged  violence,  he  could 
only  justify  by  showing  its  necessity;  for  example,  to  overcome 
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reaiatance  offered  to  the  legitimate  exercise  of  his  aaUtority. 
The  plea  before  us  does  neither. 

The  acta  of  cruelty  complained  of  in  the  second  count,  are 
therefore,  not  embraced  in  the  idea  of  moderate  correction.  Ad- 
mitting the  right  to  chastise  moderately,  it  does-  not  follow  that 
a  choleric  schoolmaster  will  be  jtiatilied  in  beating  the  head  and 
face  of  a  wayward  boy  with  any  weapons  which  hia  passions 
may  supply.  To  call  such  acts  of  extreme  violence,  moderate 
correction,  does  not  change  their  character.  It  ia  not  a  denial 
of  the  allegations  in  the  second  count,  nor  does  it  confess  or 
avoid  them.  Such  pleading,  professing  to  answer  the  whole 
declaration,  is  bar  on  demiirrer ;  and  was  reached  by  demurrer  to 
the  replication. 

The  law  having  elevated  the  teacher  to  the  plaee  of  the  parent, 
if  he  is  still  to  sustain  that  sacred  relation,  "it  becomes  him 
to  be  careful  in  the  exercise  of  hia  authority,  and  not  make  his 
power  a  pretext  for  cruelty  and  oppression."  14  Johns.  B,  119. 
Whenever  he  andertakes  to  exercise  it,  the  canse  must  be  snffl- 
cient,  the  instruments  suitable  to  the  purpose;  the  manner  and 
extent  of  the  correction,  the  part  of  the  person  to  which  it  is  ap- 
plied, the  temper  in  which  it  is  inficted,  all  should  be  dis- 
tinguished with  the  kindness,  prudence,  and  propriety  which  be- 
come the  station. 

Per  Curiam. — The  judgment  ia  reversed  with  oosts.  Cause 
remanded,  etc. 


WhmMuMUmna  ^mn  Li«  to  RafartM*  PMpO. 

UOIMAN  V.  TRUSTEES  OP  SCHOOL  DISTRICT,  NO.  6. 

77  Mich.  605.    1889. 

Relator  applies  for  mandamus  to  compel  respondenta  to  rein- 
state his  son  in  the  public  schoola  Facts  are  stated  in  the 
opinion. 

MoBSE,  J.  Hearing  on  order  to  show  cause  why  Joseph  J. 
Holman,  a  son  of  the  relator,  of  the  age  of  ten  years,  should  not 
be  reinstated  in  the  schools  of  the  above  named  district  from 
which  he  had  been  suspended. 
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The  return  of  the  respondents  ahows  that  among  the  rules 
adopted  for  the  managemeDt  and  goveminent  of  the  schools  in 
said  district: 

"Pupils  who  shall,  in  any  way  deface  or  injure  the  school- 
building,  outhooses,  furniture,  maps,  or  anything  else  belonging 
to  the  school  shall  be  suspended  from  school  ontil  full  sati^^ 
tiou  is  made." 

The  power  of  suspension  is  vested  in  the  teachers  in  the  re- 
spective departments,  but  in  this  particular  case,  the  suspension 
by  the  teacher  was  approved  and  confirmed  by  the  school  board. 
The  relator  in  his  petition  alleged  that  the  boy  was  suspended 
for  the  reason  that  he  had  accidentally  broken  a  window,  and 
had  not  replaced  it.  That  be  applied  to  Julia  Mason,  the  teach- 
er, who  suspended  his  son,  and  requested  her  to  reinstate  him, 
but  she  refused,  and  he  then  applied  to  the  trustees,  a  majority 
of  whom  also  refused  to  receive  the  boy  back  into  schooL  The 
respondents  show,  that  October  1,  1889,  the  pupil — 

"negligently  and  carelessly  broke  a  window  pane  in  said  school 
building,  the  size  of  which  was  14x40  inches,  and  that  the  actual 
cost  of  replacing  it  would  be  the  sum  of  one  dollar."    .    .    . 

Attached  to  the  return  of  the  respondents  and  made  a  part 
of  it,  are  the  affidavits  of  two  boys,  one  14  and  the  other  12 
years  of  age,  eye  witnesses,  setting  out  the  circumstances  of  the 
breaking  of  the  window  pane,  and  giving  their  opinion  that  it 
was  carelessly  and  negligently  done. 

We  think  the  writ  should  be  granted.  It  will  be  noticed  on  the 
part  of  the  respondents  that  the  breaking  of  the  window  pane 
was  malicious  or  wilful.  It  is  averred  to  have  been  done  care- 
lessly and  negligently.  The  rule  of  the  respondents,  as  it  reads, 
is  broad  enough  to  include  any  accidental  injury,  and  the  re- 
spondents claim  that  they  have  the  right  to  enforce  it;  that  it  is 
a  reasonable  and  proper  regulation,  and  is  the  same  rule,  in 
substance,  adopted  in  other  pnblic  schools  in  this  state.    .    .    . 

A  boy  10  years  old,  or  even  older,  cannot  be  expelled  or  sus- 
pended for  a  careless  act,  no  matter  how  negligent,  if  it  is  not 
wilful  or  malicious.  The  action  taken  in  this  case  might,  to  a 
poor  boy,  mean  indefinite  suspension.  This  rule  might  in  a  great 
many  cases,  if  enforced,  prevent  the  further  attendance  of  pu- 
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pils  at  the  public  schools,  while  we  have  laws  on  our  statute 
books  compelling  such  attendance.  It  is  not  desirable  or  per- 
missible that  a  child  may  be  excluded  from  the  common  schools, 
because  by  a  careless  or  n^lig«nt  act,  without  malice  or  wilful- 
ness, it  has  injured  or  damaged  school  property  to  such  an  extent 
that  it  is  beyond  its  power,  or  that  of  its  parent  or  guardian,  to 
make  compensation  for  it  This  would  be  the  effect  of  the  role, 
if  carried  out,  in  many  cases.    .    .    . 

The  writ  will  issue  as  prayed. 

Shebwood,  C.  J.,  Chauplain  and  Cahpbbll,  JJ.  concurred. 
LoNO,  J.,  did  not  sit 


Rnka  for  RagnUtion  of  Pupil*  Mtut  Im  Rawondbla. 

SHERMAN  V.  THE  INHABITANTS  OP  CHARLESTOWN. 
8  Cmking,  160.     1851. 

This  was  an  action  of  the  case  brought  in  the  name  of  the 
plaintiff,  by  Nathaniel  Sherman,  her  father  and  next  friend,  on 
statute  of  1845,  c.  214;  and  came  before  the  court  on  exceptions 
taken  by  the  defendants  to  the  rulii^s  of  Wells,  C.  J.,  at  the 
trial  in  the  court  of  common  pleas.  The  opinion  exhibits  the 
whole  case. 

Shaw,  C.  J.  The  plaintiff,  a  minor  under  twenty-one  years 
of  age,  has  brou^t  her  actioa  by  her  next  friend,  against  the 
town  of  Charlestown,  to  recover  damages,  for  being  unlawfully 
excluded  from  attending  one  of  the  public  schools,  as  a  pupil, 
to  be  instructed.  The  action  ia  founded  on  St.  1845,  c.  214,  which 
provides,  that  any  child  iinlawfully  excluded  from  public  school 
instruction  in  this  commonwealth,  shall  recover  damages  therefor 
in  an  action  on  the  case,  brought  in  the  name  of  the  child,  by  a 
guardian  or  next  friend,  in  any  court,  etc.,  against  the  city  or 
town,  by  whom  such  public  school  instruction  is  supported. 

The  plaintiff  claiming  damages  in  this  action  by  force  of  that 
statute,  the  question  is,  whether  she  has  been  wrongfully  ex- 
cluded. It  appeared  by  the  bill  of  exceptions,  that  she  was 
inhabitant  of  Charlestown,  of  a  proper  age,  and  entitled  to  at- 
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tend  the  public  schools,  if  not  rightly  rejected.  The  notices  of 
defence  are  filed  and  made  part  of  the  case.  In  the  first  of  these 
specificationB,  the  defendants  gave  notice  that  th^  would  show, 
that  the  i^aintiff 'a  character  in  regard  to  chastity  was  sach,  that 
she  on^  not  to  he  allowed  to  remain  in  the  public  school,  and 
tor  that  reason  she  was  excluded.  In  a  specification  subsequently 
filed,  the  defendants  gave  notice  that  they  would  show,  that 
during  the  year  1845,  and  prior  to  December  1st,  the  plaintiff 
was  at  nnaeasonable  hours  of  the  night  with  one  John  V.  Nichol- 
son, etc. — specifying  a  continued  conne  of  op«i  and  notorions 
familiarities,  and  actual  illicit  interoourse  and  that  for  hire 
and  reward. 

The  plaintiff  objected  that  the  facta  stated  in  these  notices, 
if  proved,  could  not  constitute  a  justification  of  the  conduct  of 
the  defendants  in  excluding  her  from  the  school.  The  presiding; 
Judge  sustained  this  objection  and  ruled  accordingly.  This  is 
the  question  we  have  to  consider. 

The  argument  for  the  plaintiff  is,  that  it  is  a  right  of  every 
child  between  sev^i  and  sixteen  to  go  to  the  public  school  for 
instruction;  that  this  right  is  absolute  and  indefeasible;  that  if 
a  young  person,  male  or  female,  sustains  a  bad  moral  character 
and  is  guilty  of  gross  acta  of  notorious  misconduct,  out  of  school, 
provided  there  is  no  violation  of  the  rules  of  the  school,  and  no 
misconduct  in  school,  such  pupil  csunot  be  rightfully  excluded 
for  any  cause,  and  of  course,  every  exclusion  must  be  wrongful 
If  such  was  the  intent  of  the  l^islature,  it  is  strange  that  they 
should  have  used  such  a  significant,  qualifying  term,  as  that'of 
"unlawfully,"  implyiz^  that  there  might  be  aMawful  exdusifui, 
from  which  no  such  consequence  would  follow. 

On  general  principles,  it  would  seem  strange,  if,  in  the  estab- 
lishment of  such  a  great  public  institution  as  that  of  the  public 
schools,  in  the  benefits  of  which  the  whole  community  has  so 
deep  and  vital  an  interest,  there  were  no  power  vested  anywhere, 
sufficient  to  protect  the  schools  thus  established  from  the  noxious 
infinence  of  any  one,  whose  presence  and  influence  would  be 
injurious  to  the  whole,  and  subvemve  of  the  purposes  manifestly 
oontemplated  by  their  establishment.  But  the  Court  are  of  the 
opinion,  that  the  schools  have  not  been  left  by  the  law  without 
reasonable  protection  in  this  respect ;  and  that  a  power  is  vested 
in  title  general  school  committee,  or  the  master,  with  their  appro- 


Digit  zed  by  Google 


SHBRHAN  T.  INBABrtANTS  OP  CHARLBSTOWN.  229 

bation  and  direction,  to  exdade  a  pupil,  altlLoagli  within  the 
preacribed  age  of  seven  and  sixteen  for  good  and  sofflcient  cause ; 
and  that  the  notorious  inunoral  propensities,  practices  and  habits 
of  anyone,  claiming  admission  as  a  papil,  if  proved  to  the  satis- 
faction of  the  committee,  do  constitnte  a  good  and  sufficient  causo 
for  such  exclusion. 

But  it  is  argued,  that  though  good  discipline  m^  be  main- 
tained in  the  school,  ;et  the  master  and  the  committee  have  do 
right  to  look  beyond  the  walls  of  the  school  and  take  notice  of 
the  conduct  of  its  pupils.  We  cannot  perceive  the  force  of  this 
distinction,  pressed  to  the  extent  to  which  the  argument  attempts 
to  cony  it.  Truancy  is  a  fault,  committed  whoUy  beyond  the 
precincts  of  the  school;  yet  no  example  is  more  contaminating, 
no  malconduct  more  subrersive  of  discipline.  iHay  not  an  incor- 
rigible  truant  be  expelled,  not  as  a  pmtishmeDt  merely,  but  as 
a  protection  to  others  from  injurious  example  and  influence. 
Children  of  both  sexes  and  various  ages,  capacities  and  suscepti* 
biiities,  must  be  thrown  together  on  their  way  to  and  fnun  school, 
and  their  amusements  out  of  school  hours,  under  such  circum- 
stances, as  to  exert  a  powerful  influence  on  each  other. 

It  must  be  considered  that  the  power  of  all  teachers  of  schools, 
and  of  the  committees  or  other  managers  under  whose  direction 
they  act,  is  a  parental  authority,  to  be  exercised  for  the  beet  good 
of  the  whole.  It  was  said  in  the  ai^oment,  that  if  the  plaintiff 
had  violated  the  laws  of  the  country,  being  of  an  age  to  be  re- 
sponsible for  her  etrnduct,  she  was  liable  to  be  prosecuted  and 
punished,  before  the  tribunals  of  justice.  Suppose  she  was  so 
liable,  she  was  not  the  lees  unfit  to  be  the  member  of  a  public 
school.  The  two  powers  are  vested  and  are  to  be  exercised 
diverso  intuito;  the  one  to  punish  offences  against  the  law,  the 
other  to  maintain  the  purity  and  discipline  of  the  school,  and  se- 
cure the  great  objects  for  which  it  was  established.  The  Court 
are  therefore  satisfied  that  upon  proof  of  the  facts,  entered  by  the 
defendants,  the  school  committee,  were  justified  in  excluding  the 
plaintiff,  and  that  such  exclusion  was  not  wrongfuL  This  proof 
having  been  rejected,  tiie  verdict  must  be  aet  aside,  and  a.nev 
trial  had. 
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STATE  EX  REL.  CLARK,  APPELLANT,  v.  OSBORNE, 
ET  AL. 

34  Mo.  App.  309.    1887. 

Appeal  from  Johnson  Circuit  Court. 

The  ease  and  facts  are  stated  in  the  opinion  of  the  coort. 

Ellison,  J.  This  is  an  application  for  mandamus,  the  relator 
being  a  citizen  residing  within  the  limits  of  the  State  Normal 
school,  district  number  2,  and  is  the  father  of  Rosa  Clark,  a 
minor  aged  sixteen,  residing  with  him,  under  his  care,  guardian- 
ship and  control,  and  was,  prior  to  the  grievances  set  out  in  the 
petition,  attending  said  school,  as  a  pupil,  duly  enrolled  as  such, 
with  the  consent  and  by  direction  of  relator.  Respondents  are 
the  faculty  and  teaehei-s  of  said  school  The  petition,  continuing, 
states,  that  on  said  14th  day  of  March,  1884,  while  said  Rosa 
Clark,  relator's  said  daughter,  was  a  pupil  in  said  school,  and 
being  instructed  in  the  several  branches  of  learning  there  being 
tau^t  therein,  the  said  respondents,  as  said  teachers,  professors 
and  members  of  the  faculty  aforesaid,  not  regarding  their  duties 
in  the  premises,  wrongfully,  illegally,  oppressively,  wilfully,  in 
abuse  of  their  authority  and  contrary  to  law,  and  without  just 
cause  or  excuse,  did  strike  from  the  roll  of  said  school  the  name 
of  said  Rosa  Clark,  and  then  and  there  dismissed  and  expelled 
her  from  said  school,  and  refused  and  still  refuse  to  instruct, 
teach  or  in  any  manner  teaogaize  her  as  a  pupil  in  said  school, 
or  to  allow  her  to  recite  or  take  part  in  any  of  the  exercises 
therein,  for  the  following  reason,  and  none  other,  to  wit : 

"That  said  Rosa  Clark,  did,  previous  to  the  date  aforesaid,  in 
the  evening,  after  the  said  school  had  been  dismissed  for  tiie  day, 
and  after  she  had  returned  from  the  school  to  her  said  father's 
home,  and  while  under  the  care  and  control  of  her  said  father, 
attend  in  company  with  her  brother,  a  social  party  composed  of 
respectable  people  of  said  city." 

' '  That  the  said  respondents,  as  the  faculty  aforesaid,  had  made 
a  rule  prohibiting  students  from  attending  parties,  entertain- 
ments or  places  of  public  amusements,  except  by  permission. 
That  said  rule  had  previously  been  adopted  by  said  faculty  and 
published  by  order  of  their  board  of  regents,  in  the  annual 
catalogue  that  said  respondents  dismissed  and  expelled  said  Rosa 
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Clark  from  aaid  school,  and  refnsecl  to  teach  or  instruct  her 
therein,  or  permit  her  to  attend  the  same,  and  stmck  her  name 
from  its  roUs  as  aforeeaid."    ,    ,    . 

Upon  the  petition,  an  alternative  writ  was  issned  by  the  Circuit 
Court,  respond^itB  filing  the  following  demurrer  thereto : 

"I.  Because  said  alternative  writ  does  not  state  facts  suf- 
ficient to  entitle  the  relator  to  relief  sought  therein,  or  constitute 
any  cause  of  action  against  respondents."    .    .    . 

This  demurrer  was  snstaioed  and  relator  appeals  to  this  court. 

This  brings  na  to  the  question  as  to  the  legality  of  the  rule 
complained  of  and  as  to  the  authority  of  the  board  to  adopt  it 
If  the  rule  reaches  beyond  the  board's  proper  sphere  of  action, 
if  it  ia  without  the  pale  of  their  authority,  the  courts  will  inter- 
fere to  prevent  its  enforcement.  Eing  v.  Jefferson  City  School 
Board,  71  Mo.  628 ;  Morrow  v.  Wood,  35  Wis.  59 ;  Trustees  etc. 
v.  Van  Allen,  87  IlL  303.  By  the  writ  it  will  be  seen  that  the 
student  attended  the  party  in  the  evening  after  school  had  been 
dismlBsed  for  the  day,  and  after  her  return  to  her  father's  house, 
and  the  resumption  of  his  control  over  her.  That  the  entertain- 
ment waa  social,  composed  of  respectable  people,  and  designed 
for  their  mutual  culture  and  advantage. 

Under  this  state  of  facts  confessed  by  the  demurrer,  we  are 
not  able  to  distinguish  this  case  from  that  of  Dritt  v.  Snodgrass 
(66  Mo.  286).  It  is  held  in  that  case,  that,  while  there  is  an  un- 
questioned right  to  adopt  and  enforce  needful  rules  for  the  con- 
trol of  the  pupils,  while  under  chai^  of  the  t«acher,  yet,  "when 
the  pupil  is  released  and  sent  back  to  his  home,  neither  the 
teacher  nor  directors  have  the  authority  to  follow  him  thither 
and  govern  his  conduct  while  under  the  parental  eye. ' '  It  has 
also  been  held  by  the  Supreme  Court,  that  the  rules  do  not  neces- 
sarily cease  to  operate,  immediately  upon  the  dismissal  of  the 
school,  but  may  continue  until  the  ' '  parental  control  is  resumed. ' ' 
DeskinB  v.  Gose,  85  Mo.  485. 

But,  as  before  stated,  parental  authority  bad  been  resumed 
in  this  case,  as  the  pupil  had  returned  to  her  home  and  left  there 
for  the  party,  in  company  with  her  brother,  with  her  father's 
consent. 

Counsel  urge  that  there  is  a  distinction  between  Dritt  v.  Snod- 
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gnuB  (tvpra),  and  thia  ease,  as  in  that  ease  it  was  a  local  paUie 
school,  where  the  cliildreii  are  all  mpposed  to  be  attending  from 
their  homes,  while  in  this,  it  is  a  state  institution  designed  to 
receive  students  from  a  distance,  and  necessarily  taking  them 
from  ander  control  or  authority  of  the  parent  I  cannot  see 
the  force  of  the  point.  If  the  parent  entruata  his  child  beyond 
his  immediate  superriaion,  he  will  either  place  him  ander  the 
authority  of  another,  or  leave  him  free  to  control  himself. 

This  is  a  matter  for  the  parent.  The  teacher  only  stands  in 
loco  porenUa,  within  the  sphere  of  his  duty  as  a  teacher.  As 
has  been  remarked  in  other  cases,  the  matter  would  be  different 
in  a  private  school.  There  the  teacher  majr  make  his  own  terma, 
and  in  boarding-schooU  where  the  student's  whole  time  is  spoit 
-within  the  environs  of  schools  it  may  be  a  neceaeity  for  the 
teacher  to  take  entire  aupervisicm  of  the  student,  but  in  a  public 
institution,  supported  and  maintained  by  people  at  large,  diffe^ 
ent  rights  exist,  and  to  which  different  legal  principles  apply. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with 
leave  for  the  respondents  to  answer.    AU  conoar. 
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CHAPTER].* 

AGE  OF  HAJORnr— WHEN  COMPLETE. 

THE  STATE  v.  CLARK. 
3  Harr.  (Del.)  557.    1840. 

The  defmdant  wM  presented  by  the  grand  jnry  for  illegal 
votmg  at  the  Iste  inspector's  election. 

The  presentment  set  forth  these  facts,  to  wit : — Th&t  the  de- 
fendant was  bora  on  the  7th  of  October,  A.  D.  1819,  and  voted 
at  the  election  held  on  the  6Qt  of  October,  1840,  npon  age.  In 
his  behalf  a  motion  was  now  made  to  qnash  the  presentment  on 
the  ground  that  it  appeared  from  the  face  of  it  that  the  defend- 
ant was  of  fall  age  at  the  time  he  voted,  and  was,  therefore,  not 
guilty. 

Batabd,  C.  J.  Many  persons  snppose  that  the  expressioa  in 
the  Constitntion  relative  to  the  qualifications  of  voters  is,  that 
dtizens  between  the  ages  of  twenty-one  and  twenty-two  years 
shall  be  entitled  to  vote  without  paying  tax;  and  on  this  the 
common,  but  erroneous  notion  is,  that  a  man  must  be  in  point 
of  fact  actnally  within  his  twenty-second  year  before  he  can 
vote.  The  premises  and  concluai(m  are  both  wrong.  "Every 
tree  white  male  citizen  of  the  age  of  twenty-one  years,  and  under 
the  age  of  twenty-two  years,  having  resided  as  aforesaid,  shall 
be  entitled  to  vote  without  p^ment  of  any  tai."  (Const,  art 
4,  aec.  1.)  To  ascertain  wbso  a  man  is  l^ally  "of  the  age  of 
twenty-one  years,"  we  must  have  reference  to  the  conmum  law, 
and  those  le^  decisions  which  from  time  immemorial  have  set- 
tled this  matter,  in  reference  to  all  the  important  affairs  of  life. 

When  can  a  person  make  a  valid  will ;  when  can  he  exeente  a 
deed  for  land ;  when  make  any  contract  or  do  any  act  which  a 
man  may  do,  and  an  infant,  that  is,  a  person  under  the  age  of 
twenty-one  years,  cannot  dot    On  this  question  the  law  is  well 

*8ee  KCtloiia  87M8S,  Tolnme  8,  CrdopedU  of  Law. 
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settled;  it  admits  of  no  donbt.  A  person  is  "of  the  age  of 
twenty-one  years"  the  d^  before  the  twen^-firet  anniversary  of 
his  birthday. 

It  is  not  necessary  that  he  shall  have  entered  upon  his  birth- 
day, or  he  would  be  more  than  twenty-one  years  old.  He  is,  there- 
fore, of  age  the  day  before  the  snniTersary  of  his  birth;  and,  as 
the  law  takes  no  notice  of  fractions  of  a  day,  he  is  necessarily  of 
age  the  whole  of  the  day  before  his  twenty-first  birthday ;  and 
upon  any  and  every  moment  of  that  day  may  do  any  act  which 
any  man  may  lawfully  do.  1  Chit.  Oen.  Prac.  766.  "It  is  to  be 
observed  that  a  person  becomes  of  age  on  the  first  instant  of  the 
last  day  of  the  twen^-flrst  year  next  before  the  anniversary  of 
his  birth ;  thus,  if  a  person  were  bom  at  any  honr  on  the  first  of 
January,  A.  D.  1801  (even  a  few  minutes  before  twelve  o'do*^ 
on  the  night  of  that  day),  he  would  be  of  full  age  at  the  first 
instAnt  of  the  Slst  of  December,  A.  D.  1821,  although  nearly 
forty-eight  hours  before  be  bad  actually  attained  the  full  age  of 
twenty-one,  according  to  years,  days,  hoars,  and  minutes;  be- 
cause there  is  not  in  law  in  this  respect  any  fraction  of  a  day; 
and  it  is  the  same  whether  a  thing  is  dcaie  upon  one  moment  of 
the  day  or  another." 

On  the  face  then  of  this  preaentm^it,  it  appears  that  Mr. 
Clark  was  entitled  to  vote  on  the  6th  of  October,  being  on  that 
day  of  the  age  of  twenty-one  years ;  and  the  presentment,  show- 
ing no  ofiEence,  must  be  quashed. 


IfataM  of  bfMrt'*  ONUrw*— V«UdUU. 

WEAVER  V.  JONES. 

24  Ala.  420.    1854. 

CHmroK,  C  J.  Jones  sued  Weaver  in  assumpsit,  for  the  use 
and  occupation  of  a  lot  in  Selma.  It  appears  from  a  bill  of  ex- 
ceptions, which  was  sealed  upon  the  trial,  that  the  plaintiff, 
Jones,  while  an  infant,  had  sold  the  lot,  and  executed  his  bond 
for  title  in  the  usual  form ;  after  he  arrived  at  age,  he  disaffirmed 
the  contract,  paid  Weaver  back  the  purchase  money,  with  the 
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interest,  aad  Teceived  back  hia  bond.  Weaver,  iu  the  meantime, 
had  made  valuable  and  permanent  improvanenta  on  the  lot,  in 
the  erection  of  a  livet?  stable.  This  suit  is  brought  by  Jones, 
to  recover  rent  for  the  time  Wearer  occupied  the  lot ;  and  Weaver 
insists  that  he  should  be  allowed  to  recoup  the  value  of  his  im- 
provements, which  gave  to  the  lot  its  principal  yearly  value ;  the 
rent,  aside  fran  such  improvements,  being  quite  inconsiderable. 

The  court,  among  other  things,  chained  the  jury  that,  if  the 
plaintiff  (Jonea)  was  a  minor  at  the  time  of  selling  the  lot,  and 
they  should  find  that  such  sale  was  not  an  advantageous  one  to 
the  plaintiff,  then  t^e  contract  would  be  void,  and  the  damages 
oould  not  be  recouped. 

The  counsel  for  the  defendant  in  error  endeavors  to  maintain 
the  correctness  of  this  charge,  upon  the  alleged  ground  that  a 
bond  with  a  penalty,  given  by  an  infant,  is  abaolntely  void,  and 
that  being  voidj  the  defendant  below  must  be  regarded  in  the 
light  of  a  mere  trespasser,  and  as  such  not  entitled  to  recoup  for 
improvements.  If  this  position  be  correct,  we  think  it  is  very 
clear  the  plaintiff,  Jones,  has  no  standing  in  the  court ;  for  the 
action  of  asHampsit  will  not  lie,  in  the  absence  of  a  contract 
either  expressed  or  implied ;  and  no  oontract  for  the  payment  of 
rent  is  implied,  by  law,  as  against  a  mere  naked  trespasser.  The 
owner,  in  snch  case,  must  resort  to  his  action  of  trespass,  to  re- 
cover damages  for  the  tortious  entry  and  holding  of  the  prem- 
ises. True,  there  are  caaea  when  the  owner  of  the  term  may  elect 
to  treat  one  who  trespaases  on  him  as  his  tenant,  after  the  term 
expires,  for  otherwise  he  would  be  remedileas.  Such  was  the 
ease  of  Catterlin  v,  Spinks,  in  16  Ala.  467.  So,  also,  in  cases 
of  permissive  holding,  as  where  the  party  in  possession  holds 
under  8  verbal  contract  of  purchase,  which  he  repudiates.  The 
ease  of  Davidson  v.  Earnest,  in  7  Ala.  817,  furnishes  an  illustra- 
tion of  this  latter  class.  See,  also,  Rochester  v.  Pierce,  1  Camp. 
466,  and  Hull  v.  Vaughn,  6  Price  Bxchq.  Rep.  157.  If,  however, 
the  bond  in  this  case  be  absolutely  void — a  mere  nullity— and 
the  party  a  mere  trespasaer,  the  case  falls  under  neither  of  the 
qualifications  above  stated.  There  would  be  no  demise,  express 
or  implied,  and  no  permiasive  holding.  To  entitle  the  plaintiff 
below  to  a  recovery,  it  ia,  therefore,  necessary  to  affirm  Uie  valid- 
ity of  the  bond  for  soma  purpose,  aa  amounting  at  least  to  a  per- 
mission to  the  plaintiff  in  error  to  o 
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Bnt  is  a  bond  for  title,  given  by  an  infuit,  an  abwdote  nttUityt 
The  old  oases,  and  several  eleinentai7  writers  irbo  follow  them, 
maintain  tbe  affirmative  of  the  proposition ;  bat  we  think  it  clear, 
both  upon  principle  and  the  cturent  of  modem  cases,  that  it  is 
not 

The  object  of  the  mle  which  enables  an  infant  to  repudiate  his 
contracts,  when  he  arrives  at  full  age,  is  to  fornix  him  a  shield 
or  protection  against  the  improvident  barsains  he  may  enter  into, 
resnlting  from  presnmed  incapacity,  by  reason  of  his  yonOi,  to 
contract.  It  may  often  happen  that  faia  ctmtract  may  prove  a 
very  beneficial  one  to  him,  and  he  may  desire,  when  of  age,  to 
affirm  it,  which  he  could  not  do  if  it  were  void. 

The  better  opinion,  as  maintained  by  the  modem  decisions, 
is  that  an  infant's  contracts  are  none  of  them  (with  perh^w  one 
exception)  absolutely  void  by  reason  of  non-age;  that  is  to  s^y, 
the  infant  may  ratify  them,  after  he  arrives  at  the  age  of  Ic^ 
majority.  Parsons  on  Contracts,  224  and  notes;  1  Amer.  Lead- 
ing  Cases,  103,  104.  The  rule,  as  recognized  by  the  ch&i^,  that 
the  court,  or  (as  in  this  case)  the  jury,  most  determine  whether 
the  contract  was  beneficial  or  prejudicial  to  the  infant,  and  hold 
the  contract  voidable  or  void  according  to  the  result  of  audi 
finding,  has  been  rejected  by  many  of  the  courts  in  modem  times, 
as  unsatisfactory  and  unsafe  in  its  application,  and  as  often  con- 
travening the  principle  upon  which  it  was  founded,  namely,  the 
benefit  of  the  infant.  It  is  certainly  more  conducive  to  his  benefit 
to  afford  him  the  opportunity  of  affirming,  when  of  age,  a  con- 
tract which  he  may  determine  to  be  beneficial,  than  for  the  court 
or  jury  to  determine  this  question  for  him.  15  Wend.  631 ;  1  J. 
J.  Mar.  236 ;  Parscms  on  Con.,  note  e,  to  page  244. 

We  must  consider  Weaver  as  holding  possession  of  the  lot 
under  a  contract  for  its  purchase,  which  was  voidable,  and  as 
holding  by  permission  of  Jones,  the  plaintiff,  who  may,  therefore, 
treat  him  as  bis  tenant,  and  maintain  this  action  of  indsbtitatui 
asiumpgit  for  use  and  occupation.     .     .     . 

Let  the  judgment  be  reversed,  and  the  cause  remanded.* 

'"There  Is  a  good  deal  of  confusion  In  the  cases  Id  regard  to  tlie 
nature  of  the  contract  entered  Into  by  an  Infant.  Under  the  eulj 
BngliBh  and  American  cases,  it  was  s^d  that  the  contracta  at  Intants 
were  of  three  kinda  First,  those  clearlr  for  Us  benefit,  snch  as  cn- 
tracts  made  for  necessaries,  which  were  said  to  be  btndinc  like  aar 
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coBtntct  made  by  two  persona  of  full  ase.  Secondly,  tboae  vhlch  were 
clearly  acalnat  tlie  lotereat  o(  tbe  Infant;  these  were  said  to  be  void, 
and  tbera  waa  a  third  or  Intermediate  class  which  constituted  the  bulk 
of  all  contracts  made  by  infaalB,  which  might  or  might  not  be  to  hU 
adrantase,  and  were  voidable;  that  Is  to  say,  when  the  Infant  came  of 
a^  he  might  either  affirm  or  dlsafllrm  these  contracts. 

"The  later  rule,  howerer,  and  the  rule  which  seems  supported  by  the 
weight  of  authorities,  and  certainly  one  much  more  sound  upon  the 
grounds  of  reason.  Is  that  all  contracts  of  an  Infant  are  roldable,  except, 
first,  the  Implied  contract  for  necessaries,  which  Is  binding,  and  sec- 
ondly, the  warrant  of  attorney,  and  perhaps  some  other  powers  of  at- 
torney, of  an  Infant,  which  is  void." — ^Holunoswobth,  Law  of  Contracts, 
p.  18  (1896). 

"From  a  careful  examination  of  the  modem  dedslons  and  text- 
writers,  we  are  satisfied  that  the  following  propositions  may  be  re- 
garded as  settled:  First,  that  an  infant's  contracts  for  necessaries 
are  as  valid  and  binding  upon  the  Infant  as  the  contracts  of  an  adult, 
and  that  each  contracts  cannot  be  disaffirmed,  and  need  not  be  ratified 
before  they  can  be  enforced;  second,  the  contract  of  an  Infant  appoint- 
ing an  agent  or  attorney  in  fact.  Is  abaolutely  void  and  Incapable  of 
ratification;  third,  any  contract  that  Is  Illegal,  by  reason  of  being 
against  a  statute  or  public  policy.  Is  absolutely  void  and  Incapable  of 
ratification;  fourUi,  all  other  contracts  made  by  an  Infant  are  voidable 
only,  and  may  be  affirmed  or  dlssfilTmed  by  the  Infant  at  his  election 
when  ha  arrives  at  bis  I««al  majority. 

"The  second  proposition  may  not  be  founded  In  solid  reason,  but  It 
is  so  held  by  all  the  aathorities." — BusoitK,  J.,  in  Fetrow  t.  Wiseman, 
40  Ind.  118,  165. 


COUBSOLLE  T.  WBTERHAUSER 
69  Mimt.  328,  332.    1897. 
MiTOHELL,  J.      .      .      . 

The  rule  is  tliat  the  act  to  be  ratified  must  be  voidable  merely, 
and  not  absolutely  void ;  and  the  question  raouns — which  to  onr 
minds  is  the  moat  important  one  in  the  case — ^whether  the  act  of 
a  minor  in  appointing  an  agent  or  attorney  is  wholly  void,  or 
merely  voidable.  Formerly  the  acts  and  contracts  of  infants 
were  hetd  either  void,  or  merely  voidable,  depending  on  whether 
fhey  were  neceswrily  prejudicial  to  their  interests,  or  were  or 
might  be  beneficial  to  them.  This  threw  upon  the  courts  the  bur- 
den of  deciding  in  each  partionlar  case  whether  the  act  in  qnes- 
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tiOQ  was  neceasarily  prejudicial  to  th«  infant  Latterly  the 
courts  have  refused  to  take  this  responaibility,  on  the  ground 
that,  if  the  infant  wishes  to  determine  the  question  for  himylf 
on  arriving  at  his  majority,  he  should  be  allowed  to  do  so,  and 
that  he  is  sufficiently  protected  by  hia  right  of  avoidanea  Hesice 
the  almoet  universal  modem  doctrine  is  that  all  the  acts  and 
contracts  of  an  infant  are  merely  voidable.  Upon  this  rule  there 
seema  to  have  been  ingrafted  the  exception  that  the  act  of  an 
infant  in  appointing  an  agent  or  attorney,  and  consequently  all 
acts  and  contracts  of  the  agent  or  attorney  under  aach  appoint- 
ment, are  absolutely  void.  This  exception  does  not  seem  to  be 
founded  on  any  sonnd  principle,  and  all  the  text-writers  and 
courts  who  have  discussed  the  subject  have,  so  far  as  we  can  dis- 
cover, conceded  sneh  to  be  the  fact  On  principle,  we  think  the 
power  of  attorney  of  an  infant,  and  the  acts  and  contracts  made 
under  it,  should  stand  on  the  same  footing  as  any  other  act  or 
contract,  and  should  be  considered  voidable  in  the  same  manner 
as  hia  personal  acts  and  contracts  are  considered  voidable.  If 
the  conveyance  of  land  by  an  infant  personally,  who  is  of  im- 
perfect capacity,  is  only  voidable,  as  is  the  law,  it  is  difBcult  to 
see  why  his  conveyance  made  through  an  attorney  of  perfect 
capacity  should  be  held  absolutely  void.  It  is  a  noticeable  fact 
that  nearly  all  the  old  cases  cited  in  support  of  this  exception 
to  the  general  nde  are  cases  of  technical  warrants  of  attorney 
to  appear  in  court  and  confess  judgment  In  these  cases  the 
conrts  hold  that  they  would  always  set  aside  the  judgment  at  the 
instance  of  the  infant,  but  we  do  not  find  that  any  of  them  go 
as  far  as  to  bold  that  the  judgment  is  good  for  no  porpoae  and 
at  no  time.  The  courts  have  from  time  to  time  made  so  many 
exceptions  to  the  exception  itself  that  there  seems  to  be  very 
little  left  of  it,  unless  it  be  in  esses  of  powers  of  attorney  re- 
quired to  be  under  seal,  and  warrants  of  attorney  to  appear  and 
confess  judgment  in  court  See  Fre^nan's  note  to  Craig  v.  Van 
Bebber,  100  Mo.  5S4,  18  Am.  St  Bep.  629  (s.  o.,  13  S.  W.  906) ; 
Schouler,  Dom.  Bel.  §  406;  Ewell's  Lead.  Gas.  44,  45,  and  note; 
Bish.  Cent  §  930;  Mete.  Cont.  {2d  Ed.)  48;  "Whitney  v.  Dutch, 
14  Mass.  457-463 ;  Bool  v.  Mix,  17  Wend.  119-131.  Hence,  no^ 
withstanding  numerous  general  statements  in  the  booki  to  the 
contrary,  we  feel  at  liberty  to  hold,  in  accordance  with  what  we 
deem  sound  principle,  that  the  power  of  attorney  from  plaintiff 
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to  Dorr,  and  the  deed  to  Brown  tmder  that  pover,  were  not  ab- 
8oIat«ly  TOid  becaoBe  of  plaintiff's  infancy,  bat  merely  voidable, 
and  that  they  were  ratified  by  him  after  attaining  hig  nugori^. 


NEW  HAMPSHIBE  MUT.  FIRE  INS.  00.  v.  NOTES. 
32  N.  H.  345.    1855. 

AfiBumpsit  on  the  preminin  note  of  the  defendant  for  the 
8um  of  forty  doDars,  made  December  7,  1847,  payable  to  the 
plaintiffs,  in  aach  portions  and  at  anch  times  as  their  directors 
might,  agreeably  to  the  act  of  incorporation,  require. 

The  plea  was  infancy;  to  which  the  plaintifib  replied,  first,  that 
the  defendant,  after  he  became  of  age,  ratified  and  confirmed  bis 
promise ;  and,  secondly,  that  the  note  declared  on  was  given  for 
necessaries.  Issne  was  joined  npon  both,  and  the  case  submitted 
for  decision  upon  an  agreed  statement  of  facts. 

FowLBB,  J.  .  .  .  The  remaining  question  we  have  care- 
fully considered.  For,  as  has  been  well  suggested  by  the  plain- 
tiff's counsel,  although  an  infant  might  not  be  liable  to  pay  for 
the  goods  constituting  his  stock  in  trade,  yet,  having  the  goods, 
and  being  so  ei^aged  in  trade,  it  would  manifestly  be  for  his 
interest,  and  would  seem  almost  necessary  for  the  security  of 
his  proper(7,  that  it  should  be  insured  against  loss  or  damage  by 
fire.  But  it  Is  evident  from  the  most  cursory  examination,  that 
the  contract  being  advantageous  or  disadvantageous  to  the  infant 
or  his  estate,  furnishes  no  reliable  teat  on  the  point,  as  to  whether 
or  not  the  subject  matter  of  such  contract  is  properly  included 
within  the  term  necessaries.  Very  many  things  can  be  men- 
tioned, the  acquisition  of  which  must  nndonbtedly  have  been 
beneficial  to  the  infant  or  his  estate,  contracts  for  which  have 
been  repeatedly  and  uniformly  holden  voidable,  at  the  election  of 
the  infant 

In  Phelps  V.  Worcester,  11  N.  H.  51,  it  was  holden  that  the 
services  and  expenses  of  counsel  in  carrying  on  a  suit  to  protect 
tlie  infant 'a  title  to  his  estate,  could  not  be  regarded  aa  necea- 
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saries,  and  that  the  infant's  liabili^  for  them  might  be  avoided, 
even  tmder  an  express  promise  to  pay  for  them.  TJpham,  J.,  in 
pronouncing  the  opinion  of  the  court,  remarked — "The  iuqoiry 
has  been  made,  if  there  bad  been  no  guardian,  and  tbe  infant 
were  without  aid,  whether  he  might  not  employ  others  to  protect 
his  rights  to  his  property,  and  be  legally  holden,  notwithstanding 
the  interposition  of  his  minority.  [We  think  clearly  not.  Thoo^ 
such  services  may  promote  the  sound  interests  of  the  ward  [in- 
fant!] they  are  not  such  assistance  as  comes  within  the  term 
necessaries.  Lord  Coke  considers  the  necessaries  of  the  infant 
to  include  victuals,  clothing,  medical  aid,  and  good  teaching  or 
instruction,  whereby  he  may  profit  afterwards.  Coke  Lit.  172  a. 
Sueh  aid  concerns  the  person  and  not  the  estate,  and  we  know 
of  no  autbonty  which  goee  beyond  this. " 

Now  if  the  services  and  expenses  of  counsel  in  protecting  the 
property  of  an  infant  are  not  necessaries,  on  what  principle  can 
it  be  contended  that  the  insorance  of  that  property  against  loss 
by  fire  can  be  t  The  object  is  the  same  in  both  cases — ^the  protec- 
tion and  security  of  the  infant's  property;  and  instances  can 
readily  be  conceived  where  the  services  of  learned  and  experi- 
enced counsel  might  be  quite  as  valuable  and  important  as  any 
contract  of  insurance.  The  test  of  beaeficiality,  then,  cannot 
be  relied  on  as  determining  whether  or  not  a  thing  is  to  be  reck- 
oned among  necessaries. 

But  it  seems  to  us  the  sn^estion  in  the  case  last  cited,  that 
necessaries  concern  the  person  and  not  the  estate,  furnishes  the 
true  test  on  this  subject.  Although  there  may  be  isolated  eases 
where  a  contrary  doctrine  has  obtained,  we  apprehend  the  true 
rule  to  be,  that  those  things,  and  those  only,  are  properly  to  be 
deemed  necessaries,  wUch  pertain  to  the  becconing  and  suitaUe 
maintenance,  support,  clothing,  health,  education  and  appearance 
of  the  infant,  according  to  his  condition  and  rank  in  life,  the 
employment  or  pursuit  in  which  he  is  engaged,  and  the  circum- 
stances under  which  he  may  be  placed  as  to  profession  or  posj- 
tion.  Coke  Lit.  172  a;  Whittingham  v.  Hill,  Cro.  Jac.  494;  Ive 
V.  Chester,  Cro.  Jac.  560. 

If  this  be  so,  then  matters  which  pertain  only  to  the  preserva- 
tion, protection,  or  security  of  the  infant's  property,  sre  ex- 
cluded from  the  list  of  necessaries,  however  beneficial.  What- 
ftver  relates  to  bis  property  is  tbe  lej^timate  bnsineaa  of  a  ga$r- 
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dian,  and  if  transacted  hj  the  infant  may  be  avoided  at  his  elec- 
tion. 

Such  are  cor  conviotiona  of  the  proper  limit  of  the  validity  of 
the  contracts  of  infants.  Any  other  limitation  would,  it  seems 
to  na,  lead  to  an  almost  interminable  variety  of  decisions  on  this 
subject,  and  tend  to  destroy  those  safeguards  which  the  wisdom 
of  the  law  has  established  to  protect  the  inexperience  and  cred- 
nlity  of  youth  against  the  wiles  and  machinations  of  designing 
men.  We  are  satisfied  that  the  principle  of  the  adjudged  cases 
does  not  require,  nor  would  sound  policy  justify  our  holding, 
that  a  contract,  made  by  a  minor  for  the  protection  or  preserva- 
tion of  bis  property  by  insurance  against  £re,  is  a  contract  for 
necessaries,  within  the  legal  acceptation  of  that  term,  however 
judicious  or  beneficial  such  contract  might  ordinarily  be 
regarded. 

Had  we  arrived  at  a  different  conclusion  on  the  last  point,  the 
question  might  have  arisen,  whether  this  action  could  be  main- 
tained  on  the  prraent  declaration,  the  only  count  in  the  writ,  so 
far  as  api>ears,  being  upon  the  note,  which  is  avoided  by  the  plea 
of  infancy,  the  same  not  having  been  ratified  by  the  defendant 
after  he  became  of  f^.  The  result  to  which  we  have  come,  how- 
ever, renders  it  unnecessary  to  enter  upon  this  inquiry. 

According  to  the  provisions  of  the  agreed  ease,  there  most  be 
judgment  for  the  defendant 


JORDAN  V.  COPFIBLD  AND  WIPE. 

70  N.  C.  110.    l&Ti. 

Sbttlb,  J.  The  plaintiff,  who  is  a  merchant,  furnished  to  the 
/eme  defendant  certain  articles,  just  previoiu  to  her  marriage, 
consisting  of  a  chamber  set  and  other  articles,  constituting  her 
bridal  outfit,  amounting  in  all  to  the  value  of  $104.25.  It  is  con- 
ceded that  the  chamber  set  is  still  in  the  possession  and  use  of  the 
defendants. 

To  the  plea  of  infancy,  the  plaintiff  replies,  neceasaries. 

The  evidence  in  regard  to  the  estate  and  degree  of  the  /etn« 
defendant  is  set  forth  in  the  record. 
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His  honor  charged  that  if  the  jxay  believed  the  articles  fur- 
nished were  actoally  necessary,  and  of  a  reasonable  price,  the 
plaiotiS  was  ^titled  to  recover.  The  record  simply  states  that 
the  defendant  excepted.    But  we  see  no  objection  to  this  charge. 

In  Smith  t.  Young,  2  Dev.  &  Bat  26,  Daniel,  J.,  states  the 
rule  governing  snch  cbms  with  great  clearness.  He  says:  "The 
question  whether  necessaries  or  not,  is  a  mixed  question  of  law 
and  fact,  and  as  such  should  be  submitted  by  the  judge  to  the 
jury,  together  with  his  directions  upon  the  law;  whether  articles' 
furnished  to  an  infant  are  of  the  classes  for  which  he  is  liable, 
is  matter  of  law;  whether  they  are  actually  necessary  and  of  rear 
Booable  price,  is  matter  of  fact  for  the  jury." 

In  addition  to  the  authorities  cited  by  the  learned  judge  in 
support  of  this  proposition  we  would  add  the  recent  case  of 
Ifyder  V.  Wombwell,  decided  in  the  Court  of  Exchequer,  and 
reported  in  Law  Reports  of  186&-9,  page  31. 

His  honor  is  to  be  understood  as  holding  the  articles  furnished 
to  be  of  the  class  for  which  the  defendant  would  be  liable,  and  it 
appears  from  the  record  that  there  was  evidence,  which  was  well 
left  to  the  jury,  and  from  which  they  mig^t  have  properly  found 
that  the  articles  were  necessary  to  one  in  the  d^ree  and  condi- 
tion of  the  defendant,  and  that  they  were  of  reasonable  price. 
There  is  an  exception  to  the  general  rule,  that  an  infant  is  in- 
capable of  binding  himself  by  a  contract  made,  not  in  favor  of 
tradesmen,  but  for  the  benefit  of  the  infant  himself,  in  order 
that  he  may  obtain  necessaries  on  credit.  As  is  well  said  in 
Hyman  v.  Cain,  3  Jones,  111,  "infanta  had  better  be  held  liable 
to  pay  for  necessary  food,  dothing,  etc.,  than  for  the  want  of 
credit,  to  be  left  to  starve. " 

Nor  are  we  to  understand  by  the  word  necessaries  only  such 
articles  as  are  absolutely  necessary  to  support  life,  but  it  in- 
cludes also  snch  articles  as  are  suitable  to  the  state,  station  and 
degree  in  life  of  the  person  to  whom  they  are  furnished.  Peters  v. 
Fleming,  6  M.  &  W.  46. 

Although  the  point  is  not  distinctly  made,  upon  the  record, 
yet  it  would  seem  that  the  defendant  relies  somewhat  upon  the 
idea  that  her  mother  was  bound  to  support  her,  notwithstanding 
the  fact  that  she  had  some  estate  of  her  own.  The  obligation  of 
Uie  mother  is  not  the  same  as  that  of  the  father  to  support  infant 
(diildren,  and  the  weight  of  authority,  both  in  this  ooontiy  and 
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in  England,  ia  against  tlie  liability  of  the  mother  to  thia  harden, 
except  onder  peculiar  eircumstanceB.  1  Parsotu  m  Con.  (5th 
ed.).  P-  308. 

Let  it  be  certified  that  there  ia  no  error. 

Jndguent  afflrmed. 


AToicbaM  of  Infuf  ■  Covlraelh 

TOWLE  V.  DRESSEB. 
73  Me.  353.    1883. 


Babbowb,  J.  Trover  for  a  horse.  The  following  facta  may  be 
regarded  as  established  by  the  testimony  here  reported. 

In  October,  1876,  being  then  minora  aged  respectively  eighteen 
and  sixteen  years,  the  plaintiffs  sold  and  delivered  at  their  own 
house  their  colt  to  the  defendants  residing  in  a  distant  county, 
receiving  therefor  two  promiaaory  notes  of  one  of  their  towns- 
men amounting  to  two  hundred  dollars,  payable  to  the  defmd- 
ants  or  bearer,  and  indorsed  by  one  of  the  defendants.  The 
following  summer  one  of  the  notes  having  become  dne  and  re- 
maining unpaid,  an  attorney  at  law,  employed  by  the  plaintiffa 
with  the  ass^t  of  their  father,  went  with  the  notes  which  he 
tendered  to  eadi  of  the  defendants  and  demanded  the  colt.  The 
defendants  refused  to  receive  the  notes  or  return  the  colt,  and 
thereupon  this  suit  was  instituted,  October  9,  1877,  their  father 
appearing  as  prochetn  ami,  never  having  been  appomted  their 
legal  guardian.  The  defendants  severally  pleaded  the  general 
issue,  with  brief  statements  asserting  that  the  sale  was  made  as 
above  to  one  of  them ;  that  it  was  never  legally  rescinded  nor  any 
tender  of  the  notes  made  to,  or  legal  demand  for  the  restoration 
of  the  colt  upon  either  of  them,  and  denying  the  refusal  to  return 
or  the  conversion.  The  notes  were  placed  upon  the  clerk's  files 
for  the  use  of  the  defendants  and  their  attorney  notified  of  the 
fact  A  non-suit  having  been  ordered,  the  question  is,  whether 
upon  the  above  facta  the  action  is  maintainable,  and  this  involves 
t^  inquiry :  1.  Whether  minors  can  rescind  an  executed  sale  of 
their  personal  property  during  their  minority  t  2.  Whether  they 
can  notify  the  vendee  of  their  election  to  rescind,  offer  to  return 
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the  consideratioii  and  demand  s  restoration  of  their  property 
by  an  agent  t  3,  Whether,  if  the  response  to  such  notification, 
offer  and  demand  is  a  simple  refusal  by  the  vendee  to  accept  the 
return  of  the'  consideration  and  to  restore  the  property,  withoat 
objection  on  the  ground  of  want  of  authority  in  the  agent  to 
make  the  demand,  it  Woold  be  competent  for  the  jury  to  find  a 
waiver  on  the  part  of  the  vendee  of  any  possible  defect  in  the 
demand  on  that  score   and  a  conversion  by  hJTn  accordingly. 

I.  As  to  the  power  of  minors  to  rescind  an  executed  sale  of 
their  personal  property  during  minority  upon  returning  the 
consideration  received.  We  find  no  good  reason  either  upon  prin- 
ciple or  authority  to  deny  that  power.  It  is  the  legitimate  use 
of  the  shield  with  which  the  law  covers  their  supposed  want  of 
judgment  and  experience,  and  places  both  parties  in  statu  quo 
ante,  a  condition  of  things  of  which  it  would  seem  neither  ought 
to  complain.  By  reason  of  the  transitory  nature  of  personal 
property,  to  withhold  his  right  from  the  infant,  perhaps  for  a 
term  of  years,  until  he  became  of  age,  would,  in  many  eases,  be  to 
make  it  utterly  valueless.     .     ,     . 

And  this  is  the  principle  upon  which  alone  the  numerous  class 
of  cases  proceed  in  which  the  minor  after  he  has  worked  for  a 
man  has  been  allowed  to  repudiate  his  contract  to  labor  for  a 
fixed  period  of  time  at  a  certain  rate  of  wages,  and  to  recover 
by  suit  through  the  intervention  of  a  next  friend  what  his  woA 
was  fidly  worth  without  regard  to  his  stipulations.  For  iUustra- 
ticm,  see  Judtdns  v.  Walker,  17  Maine,  38;  Derodier  v.  Conti- 
nental Mills,  58  Maine,  217 ;  Boynton  v.  C3lay,  Id.  236 ;  Vehue  v. 
Pinkham,  60  Maine,  142. 

The  learned  ju<^  who  uttered  the  dictum  in  Boody  v.  Mo- 
Kenney,  23  Maine,  525,  would  never  have  recognized  it  as  an 
authority  or  decision  of  the  i>oint  It  waa  purely  a  dictum,  put 
forth,  apparently  on  the  strength  of  the  case  in  7  Covren,  179, 
in  a  discussion  of  the  decided  cases  for  the  purpose  of  seeing 
how  far  the  remarks  in  them  were  capable  of  being  harmonized. 
See  Ibid,  p.  523.  Defendants'  counsel  cannot  expect  us  te  give 
it  more  credit  than  he  would  have  us  give  to  Hardy  v.  Watera, 
38  Maine,  450,  against  which  he  so  stoutly  contends. 

II.  But  this  lastruamed  case  was,  we  think,  rightly  decided, 
and  it  stamps  as  inacciH-ate  and  unsound  all  dicta  or  decisioiis 
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(if  snch  there  be),  which  hold  all  sets  done  and  contracts  ex- 
ecated  hy  an  infant  through  the  interrention  of  an  agent  void, 
and,  on  the  contrary,  relegates  the  appointment  of  agents  (for 
certain  purposes  at  least),  by  them  to  the  daaa  of  voidable  con- 
tracts to  be  disposed  of  by  the  rales  applicable  to  that  class.  And 
it  recognizes  the  cardinal  principle  that  in  relation  to  all  void- 
able sets  and  contracts,  infancy  is  a  personal  privilege  which 
no  one  but  the  infant  or  his  legal  representative  is  entitled  to 
assert. 

The  exceptions  most  be  sustained. 
Nonsuit  set  aside.    New  trial  granted. 

Applkton,  C.  J.,  WAimiN,  "Danfooth,  Yaais  and  Stmondg^ 
JJ,,  concurred.* 


*  "The  deed  of  an  Infant  cannot  be  avoldad  nnUt  he  becomes  of  aga^ 
tbough  he  may  enter  and  take  the  proflta  In  the  meantime.  But  It  eeenu 
that  a  sale  and  manoal  dellTery  of  chattels  by  an  Infant  may  be  avoided 
vhUe  under  age.  Bac.  Ab.  Infancy  and  Age,  1 ;  Com.  Dig.  Enfant,  c  4, 
G,  9;  F.  N.  B.  1»S:  Roof  v.  StafTord,  7  Cowen,  179;  9  Id.  SZC.  Some  of 
the  old  books  say  that  an  infant  may  avoid  his  deed  by  entry  before  he 
comes  of  age;  but  that  Is  not  the  doctrine  of  the  present  day.  He  may 
enter  white  within  age  and  take  the  profits  until  the  time  arrives  when 
be  baa  a  legal  capacity  to  slDrm  or  disaffirm  the  deed,  but  the  deed  Is 
not  rendered  utterly  void  hy  the  entry;  It  may  atlll  be  confirmed  after 
he  arrives  at  toll  age."— Bboitboit,  J.,  In  Bocd  v.  His,  17  Wend.  (N.  T.) 
119,  132  (1837). 

"The  rule  holding  certain  contracts  of  an  Infant  voidable  (among 
them  Is  conveyance  of  real  estate),  and  giving  him  the  right  to  afflrm 
or  disaffirm  after  he  arrives  at  majority,  is  for  the  protection  of  minors, 
and  so  that  they  shall  not  be  prejudiced  by  acts  done  or  obligations 
incurred  at  a  time  when  they  are  not  capable  of  determining  what  is 
for  their  interest  to  do.  For  this  puriK»e  of  protection  the  law  gives 
them  an  opportunity,  after  they  liave  become  capable  of  Judging  for 
themselves,  to  determine  whether  such  acts  or  obligations  are  bene- 
ficial or  prejudicial  to  them,  and  wbetber  tbey  will  abide  by  or  avoid 
them.  If  the  right  to  atBrm  or  disaffirm  extends  trayond  an  adequate 
opportunity  to  so  determine  and  to  act  on  the  result,  it  ceasea  to  be 
a  measure  of  protection,  and  becomes.  In  the  language  of  the  court 
In  Wallace  v.  Lewis,  'a  dangerous  weapon  of  offence.  Instead  of  a 
defence.'  For  we  cannot  assent  to  the  reason  given  In  Boody  v.  ICe- 
Kenney  (the  only  reason  given  by  any  of  the  cases  for  the  rule  that 
long  acquiescence  Is  not  proof  of  ratification),  'that  by  his  silent  ac- 
quiescence he  occasions  no  injury  to  other  persons,  and  secnraa  no 
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bensfltB  or  new  rl(ht«  to  hlnueU.  Tta«r*  la  notblns  to  urg«  blm  u 
ft  dut7  to  others  to  act  speedily.*  Hie  exlstsnce  of  ouch  an  inflimitj 
la  one's  title  as  the  right  of  another  st  hla  pleasure  to  defeat  It,  Is 
necessarllT  prejudicial  to  It;  and  the  lonser  It  may  continue,  the  more 
serloua  the  Injury.  Snch  a  rlsht  Is  a  contlnnal  menace  to  the  title. 
Holdlnc  snch  a  menace  over  the  title  Is,  of  course,  an  tojury  to  the 
owner  of  It;  one  poaseBBlns  such  a  right  la  bound.  In  Justice  and  £alr- 
nses  towards  the  owner  of  the  title,  to  determine  without  delay 
whether  he  will  exercise  It.  The  right  of  a  minor  to  dlsaOim  on 
coming  of  age,  like  the  right  to  dlaafBrm  in  any  other  esse,  should 
be  exercised  with  some  regard  to  Uie  rights  of  otbera,-~with  as  much 
regard  to  those  rights  as  Is  fairly  conslstont  with  due  protection  to 
the  Interests  of  the  minor. 

In  erery  other  case  of  a  rU^t  to  disaffirm,  the  party  holding  It  is  re- 
quired, out  of  regard  to  the  rights  of  those  who  may  be  affected  by  its 
exercise  to  act  upon  It  within  a  reasonable  time.  There  Is  no  reason 
for  allowing  greater  latitude  where  the  right  exists  becaoae  of  Infancy 
at  the  time  of  making  the  contract.  A  reasonable  time  after  majority 
within  which  to  act  Is  all  that  is  essential  to  the  Infant's  protection. 
That  ton.  fifteen  or  twenty  years,  or  snch  other  time  as  the  law  may 
give  for  bringing  an  action,  is  necessary  as  a  matter  of  protection  to 
him,  iB  absurd.  The  only  effect  of  giving  more  than  a  reasonable  time 
Is  to  enable  the  mature  man,  not  to  correct  what  he  did  amiss  In  his 
infancy,  but  to  speculate  on  the  events  of  the  future — a  conseQuence 
entirely  foreign  to  the  purpose  of  the  rule,  which  is  solely  protection 
to  the  Infant.  Reason,  Justice  to  others,  public  policy  (which  Is  not 
subserved  by  cherishing  defective  titlee),  and  convenience,  require  the 
right  of  dlsafflnnance  to  be  acted  upon  within  a  reasonable  time.  What 
Is  a  reasonable  time  will  depend  on  the  circumstances  of  each  partlcv- 
lar  case,  and  may  be  either  for  the  court  or  for  the  Jury  to  determine. 
Where,  as  In  this  case,  there  Is  mere  delay,  with  nothing  to  explain 
or  excuse  II,  or  show  Its  necenlty.  It  will  be  for  the  court.  Cochran 
V.  Toher,  14  Minn.  S9S  (38E) ;  Derosla  v.  W.  &  St.  P.  R  Co..  18  Minn. 
119  (133).  Three  years  and  a  half,  the  delay  In  this  case" (excluding 
the  period  of  plalntllTs  minority),  after  the  time  within  which  to  act 
had  commenced  to  run,  was  prima  faole  more  than  a  reasonable  time, 
and  prima  facie  the  conveyance  was  ratified."  QiUUlaa,  Cl  J.,  in  Oood- 
now  V.  Empire  Lumber  Co.,  SI  Hlnn.  4(8;  884. 
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What  Acb  Amonnt  to  AwMmmot, 
CHAFIN  T.  SHAFEB  ET  AL. 

49  N.  Y.  407.    1873. 

The  Mtion  was  brought  to  recover  poBsenioa  of  a  hone. 

Defendanta  desied  plaintiff's  title  and  claimed  title  in  them- 
selves. 

Pkckqah,  J.  One  George  Chapin,  an  infant,  being  indebted 
to  the  defendants  for  the  balance  of  an  aeconnt  for  three  Baits 
of  clothes,  one  for  himaelf  and  two  for  otheifi,  gave  them  a  chat- 
tel mortgage  npon  a  horse,  to  be  void  in  ease  he  paid  $110  in 
ninety  days  from  the  20th  of  Janaary,  1868.  On  the  same  day 
he  sold  the  horse  to  this  plaintiff  and  delivered  it  to  her.  He 
refused  to  deliver  the  horse  on  the  mortgage  to  the  defendants. 
When  the  mortgage  was  dne,  the  defendants  took  the  horse  from 
plaintiff's  posBessioD,  and  she  brought  this  action  therefor.  lu 
Aognat  thereafter,  directly  after  George  Chapin  became  of  age, 
he  ratifled  the  bill  of  sale  to  plaintiff  by  writing  indorsed  thereon. 

Assuming  that  the  mortgage  is  voidable  only,  then  the  mort- 
gagor  had  a  right  to  avoid  it  at  any  time  before  he  arrived  at 
age,  and  within  a  reasonable  time  thereafter,  by  any  act  which 
evinced  that  purpose  (Bool  v.  Mix,  17  Wend,  119;  Stafford  v. 
Soof,  mpra;  State  v.  Plaiated,  43  N.  H.  413),  and  an  uncondi- 
tional sale  of  the  proper^  is  such  an  act. 

I  think  the  sale  to  this  plaintiff  on  the  same  day  the  mort- 
gage was  executed,  and  the  delivery  of  the  horae  to  her,  was 
such  a  sale. 

True,  the  terms  of  the  sale  were  all  the  vendor's  "ri^t,  title 
and  intereirt,"  in  the  property,  but  afterwards  came  a  covenant 
"to  warrant  and  defend  the  sale  of  said  goods  and  chattels, 
hereby  made  unto  the  said  Eliza,  against  all  and  every  person 
whomsoever." 

The  bill  of  sale  embraced  many  other  chattels  of  the  vendor, 
and  these  words  therein  were  obviously  intended  to  convey  the 
chattels  absolutely.  Taking  the  whole  instrument  together,  it 
was  an  unconditional  sale  with  warranty.  Such  is  its  manifest 
purpose.    The  cov^iant  of  warranty  so  in  substance  speaks.    The 
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cases  referred  to  by  the  appellants'  connsel  are  all  caaes  of  real 
estate,  where  the  roles  of  conBtmction  are  difitereot.  In  sales  of 
personal  property,  warranty  of  title  is  always  implied;  not  so 
as  to  real  estate. 

The  mortga^  is  thus  absolutely  avoided. 

Ageio,  the  ratification  of  the  bill  of  sale  after  the  infant's 
arrival  at  age  was  for  a  like  purpose,  treating  it  as  a  "bill  of 
sale  and  assignment"  of  the  properly.  The  porpose  to  ratify 
this  and  to  rescind  the  other  is  plain;  no  particular  form  of 
worda  waa  necessary.  This  avoided  the  mortgage.  It  was  thus 
made  void.  The  defendants'  authority  for  taking  the  horse  waa 
gtme.  The  defence  was  thereby  struck  oat.  I  incline  to  think 
Una  operated  to  make  the  defendants  trespassers  from  the  b^in- 
ning  in  taking  the  horse.  Their  title  was  never  perfected.  Be- 
fore it  ripened,  it  was  extinguished  by  this  dissent. 

The  order  should  be  affirmed  and  judgment  absolute  for  plain- 
tiff. 

All  concur  except  Folosb,  J.,  not  voting. 

Judgment  accordingly. 


Gooenl  Effact  of  AvoUanMk 

HOTT  V.  WILKINSON. 

57  Tt  404.    1885. 


BowELL,  J.  An  infant  may  avoid  his  contracts  relating  to 
personal  property  while  under  age  and  immediately.  1  A™ 
Lead.  Cas.  258 ;  Price  v.  Pnrman,  27  Vt.  268 ;  Willis  v.  Twambly, 
13  Mass.  204 ;  Stafford  v.  Roof,  9  Cow.  626 ;  Bool  v.  Mix,  17 
Wend  119,  132.  The  dictum  to  the  contrary  in  Farr  v.  Sumner, 
12  Yt.  31,  is  not  sound,  although  not  without  some  support  in  the 
auttiorities. 

But  what  was  the  effect  of  the  avoidance  and  tender  here  re- 
joined t  It  was,  as  between  the  parties,  nothing  else  appearing,  in 
the  language  of  Chief  Justice  Shaw  in  Boyden  v.  Boyden,  9  Met 
519,  to  "annul  the  contract  on  both  sides  ah  initio,"  and  to  divest 
the  plaintiff  of  title  to  the  note,  and  re-invest  him  with  title  to 
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the  horse.  WilliB  v.  Twambly,  supra;  Badger  v.  Pinney,  15  Mass. 
359;  1  Am.  Lead.  Cas.  258,  259.  WiUia  v.  Twambly  is  exacts 
in  point  There  the  plaintiff,  a  minor,  had  a  non-negotiable  note 
payable  to  himself  which  he  exchanged  with  Cook  for  a  worthless 
watch.  The  next  day,  nnder  the  direction  of  bis  father,  he  dis- 
affirmed the  contract  by  tendering  back  the  watch  to  Cook  and 
demanding  the  note,  which  Cook  refused  to  deliver,  and  also  to 
take  the  watch.  Snbseqnently  the  maker  of  the  note,  on  being 
infonned  of  the  transaction  and  receiving  a  discharge  from 
plaintiff's  father,  gave  a  new  note  in  lien  of  the  old  one,  after 
which  Cook  passed  the  old  note  to  B.,  assnring  him  it  would  be 
paid,  and  B.  brought  soit  thereon  against  the  maker  in  the 
plaintiff's  name;  and  it  was  held  that  the  note  ceased  to  be  the 
property  of  Cook  txom  the  time  the  plaintiff  disaffirmed  the  con- 
tract, and  that  the  settlement  made  by  the  defendant  vhen  he 
gave  the  new  note  discharged  him  from  liability  of  the  old  note. 
The  case  does  not  disclose  what  was  done  with  the  watch  after 
it  was  tendered  back,  and  no  point  was  made  of  that  by  either 
court  or  counsel. 

Price  T.  Furman  is  also  much  in  point  There  the  minor  ten- 
dered back  the  horse  and  demanded  the  property  he  had  given 
in  exefiange  for  it,  and  on  defendant's  refusal  to  receive  the 
hone  or  to  re-deliver  the  property,  the  minor  turned  the  horse 
loose  into  the  highway  and  left  it;  but  the  court  laid  no  stress 
on  that  fact,  but  said  that  when  the  contract  was  rescinded  it 
eonld  not  be  enforced,  and  that,  on  general  principles,  the  minor 
could  recover,  as  there  had  been  an  offer  to  return  the  horse, 
wluch  was  in  his  possession  and  under  his  control. 

This  is  very  analogous  to  the  tender  of  specific  articles  in 
p^ment  of  a  note  or  other  contract,  where  a  tender  of  the  arti- 
cles according  to  the  contract  vesta  the  property  in  the  promisee 
and  discharges  the  debt ;  and  the  promisor  is  not  bound  to  keep 
the  property,  nor  to  plead  wtcore  prist.  Bamay  v.  Bliss,  1  D. 
Chip  399 

We  find  no  error  in  the  judgment  below;  hut  at  the  plaintiff's 
request,  the  same  is  reversed  pro  forma,  and  the  cause  remanded, 
with  leave  to  jdaintiff  to  replead  on  the  usoal  terms. 
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AssompBit  to  recovN  for  labor  from  Oct  10, 1867,  to  July  25, 
1868,  $124.91. 

PlaintifE,  being  still  a  minor,  repudiated  hia  contract,  and 
claimed  to  recover  on  a  quantum  tnervit  the  balance  stated  as  the 
reasonable  compensation  for  his  services. 

It  appeared  that  while  the  plaintiff  was  in  the  employment  of 
the  defendant,  and  daring  the  latter 'a  absence,  the  pluntiff,  for 
his  own  gratification,  hame»ed  the  defendant's  partially  broken 
colt  to  the  defendant's  wagon ;  that  the  bit  broke,  the  colt  became 
nnmanageabte,  and,  running,  threw  the  wagon  against  the  bam 
and  broke  the  wagon  and  harness. 

Babbows,  J.  The  jury  were  explicitly  instracted  that  the 
minor  was  not  bound  by  his  eontract,  and  was  entitled  to  recover 
the  value  of  his  services,  deducting  what  he  had  received  frcon 
the  defendant;  and  "that  if  the  colt  was  harnessed  with  the 
consent  of  the  defendant,  the  plaintiff  would  not  be  liable  to 
have  the  damage  deducted  from  his  wages;  bat  if  the  plaintiff 
harnessed  the  colt  contrary  to  the  defendant's  orders,  the  jury 
might  deduct  the  amount  of  the  injury  so  done  from  the  value  of 
his  services  to  the  defendant." 

The  phraseology  of  this  last  instruction  was  faulty;  but  we 
do  not  perceive  that  the  plaintiff  coold  have  been  wronged 
thereby.  It  was  what  his  services  were  reasonably  worth  onder 
all  the  cirenmstances  of  the  case  that  he  was  entitied  to  recover. 
If  by  his  n^Iigence  or  disobedience  of  orders  he  broke  his  em- 
ployer's toola  or  damaged  his  property,  his  services  were  mani- 
festly worth  jost  so  much  less.  The  proper  ingtmction  would 
have  been  that  the  jury  m^ht  consider  such  circumstances  in 
estimating  the  value  of  his  services. 

Practically,  however,  the  effect  of  the  instruction  ^ven  was 
precisely  the  same.  The  pluntiff  was  not  injured  by  the  f  ailnre 
of  the  presiding  judge  to  use  language  that  was  technically 
correct. 

Exceptions  overruled. 

[&PPLBTON,  C.  J. ;  Cdttino,  Wauton,  Damfobth  ud  TaiUT, 
7J.,  ccmcurred. 
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Annmpatt  on  the  promise  of  the  wife  before  marruge.  The 
dflfendantB  pleaded  the  infaiic^  of  the  wife.  The  plaintifb  re- 
plied a  ratificatiOD  after  ahe  came  of  age  and  before  her  mar- 
riage. 

The  plaintiff,  to  prove  a  rstifioation,  produced  evidence  that 
the  wife,  after  ahe  was  of  age  and  before  her  marriage,  acknowl- 
edged she  owed  the  money  on  the  note,  and  said  that  ahe  had  not 
the  means  of  paying  it  then,  bnt  that  she  would  pay  it  as  soon  aa 
she  had  the  means,  or  as  soon  as  she  ahonld  be  able. 

On  this  evidence  the  defendants  agreed  to  be  defaulted ;  but  if 
it  was  insufficient  to  maintain  the  action,  the  default  was  to  be 
taken  off,  and  the  plaintifb  were  to  become  nonsuit 

Pasesb,  C.  J.,  delivered  the  opinion  of  the  court.  The  authori- 
ties cited,  especially  the  cases  of  Whitney  v.  Dutch  [14  Mass. 
460],  and  Ford  v.  Phillips  [1  Pick.  203],  explicitly  lay  down 
the  principle  that  the  promise  of  an  infant  cannot  be  revived  so 
as  to  sastain  an  action,  unless  there  be  an  express  confirmation 
or  ratification  after  he  becomes  of  age. 

Such  a  ratification  may  be  proved  in  divers  ways ;  hot  it  can- 
not be  inferred  from  a  mere  acknowledgment  of  debt,  as  in  the 
cases  on  the  statute  of  limitationa  A  promise  to  pay  is  evidence 
of  a  ratification ;  so  is  a  direct  confirmation,  though  not  in  words 
amounting  to  a  direct  promise;  as,  if  the  party  should  say,  after 
coming  of  age,  I  do  ratify  and  ctmfirm,  or  do  agree  to  pay,  the 
debt 

But  a  ratification  may  be  absolute  or  conditional  If  it  be 
the  latter,  the  terms  of  the  condition  most  have  happened,  or  been 
complied  with,  before  an  action  can  be  sustained.  I  ratify  and 
confirm  my  promise,  provided  I  receive  a  certain  legacy,  or,  if  I 
succeed  to  a  certain-  estate,  or,  if  I  recover  a  certain  sum  of 
mousy,  or,  if  I  draw  a  prize  in  a  certain  lottery,  would  make  a 
conditional  promise  or  ratification,  sufficient  to  make  tiie  defend- 
ant liable  on  a  contract  made  when  a  minor,  when  the  events 
happen,  but  not  before.    So  an  esgigement  or  promise  to  pay 
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when  able  is  a  ccmditional  promise,  sad  the  plaintiff  to  avail  him- 
self  of  it,  mnst  give  in  eridenee  the  ability  of  the  defendant 
It  woold  not  be  necMsary  to  show  any  ability  to  pay  without 
inconvenience,  bnt  evidence  that  there  is  property  from  which 
the  debt  might  be  paid,  or  an  income  from  some  source  which 
wonld  enable  the  party  to  pay,  would  be  suflicient. 

The  cases  cited  by  the  plaintiff's  counsel  are  bottomed  up<m 
this  principle.  That  of  Martin  v.  Mayo  [10  Mass.  (Rand's  ed.) 
141]  is  thought  to  be  of  a  different  description,  but  we  under- 
stand the  court  to  have  there  explicitly  admitted  the  principle, 
bat  to  have  decided  that  the  words  appended  to  the  promise  did 
not  constitute  a  condition,  bnt  merely  postponed  the  time  of 
payment.  If  there  was  any  error,  which,  however,  we  do  not  per- 
ceivc,  it  was  not  in  the  principle  adopted,  bat  in  the  construction 
of  the  words  of  the  promise. 

Plaintiffs  nonsuit.* 

"This  case  brings  before  the  court,  for  the  first  time,  the  ques- 
tion whether  it  is  necessary  to  the  ratification  of  an  infant's 
promise,  after  he  is  of  full  age,  that  he  should  know,  when  he 
makes  the  new  promise,  that  be  is  not  legally  liable  on  the  other. 
It  is  said  in  numerous  books  that  such  knowledge  is  necessary 
to  such  ratification.  Bnt  we  ure  all  of  opinion  that  it  is  not 
necessary,  either  on  principle  or  authority. 

"It  is  a  long-established  legal  principle,  that  he  who  makes  a 
contract  freely  and  fairly  cannot  be  excused  from  performing  it 
by  T«asoD  of  his  ignorance  of  the  law  when  he  made  it.  2  Kent's 
Com.  (6th  ed.)  491,  note;  1  Story  on  Bq.  sec.  111." — Metcalp, 
J.,  in  Morse  v.  "Wheeler,  4  Allen,  570.   (1862.) 

*"A  ratlflcatlim  <a  an  Infant's  contract  tboald  be  Manetliing  more 
than  a  mere  admlaeion  to  a  stranser  that  such  a  contract  existed;  there 
should  be  a  promlae  to  a  party  tn  Interest  or  bis  agent,  or  at  laaat  an 
explicit  admlsalon  of  an  existing  liability  fn»n  which  a  promise  may  be 
imputd."    QgodssU  v.  l^ws,  8  Wend.  479. 
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HUCHTING  T.  ENQBL. 
17  Wi$.  330.    1863. 


Hachting  brong^t  an  action  before  a  justice  of  the  peaee 
against  Moritz  Engel,  for  breaking  and  entering  the  plaintiff's 
premises,  and  breaking  down  and  destroying  his  shmbbeiy  and 
flowers  therein  standing  and  growing.  The  plaintiff  proved  the 
alleged  trespass  and  damages ;  and  on  the  part  of  the  defence  it 
was  shown  that  the  defendant,  at  the  time  of  the  trespass,  was 
bat  little  more  than  six  years  old.  A  motion  to  dismiss  the  action 
on  the  ground  that  the  defendant  was  "of  such  toider  years 
that  a  sfiit  at  law  could  not  be  maintained  against  him,"  was 
overruled. 

The  justice  rendered  jadgment  against  the  defendant  for 
$3.00  damages,  with  coets.  The  Circnit  Court,  on  appeal,  re- 
versed the  judgment ;  and  the  plaintiff  sued  out  his  writ  of  error. 

Dixon,  C.  J.  "Infants  are  liable  in  actions  arising  ex  delicto, 
whether  founded  on  positive  wrongs,  as  trespass  or  assault,  or 
constructive  torts  or  frauds."  2  Kent's  Com.  241. 

"Where  the  minor  has  committed  a  tort  with  force,  he  is  liable 
at  any  age ;  for  in  case  of  civil  injuries  with  force,  the  intention 
is  not  regarded ;  for  in  such  a  case  a  lunatic  is  as  liable  to  com- 
pensate in  damages  as  a  man  in  his  right  mind."  Beeve's  Dom. 
Bel.  258. 

"The  privilege  of  infancy  is  purely  protective,  and  infants 
are  liable  to  actions  for  wrong  done  by  them ;  as  to  an  action  for 
slander,  an  action  of  trover  for  property  nnbezzled,  or  an  action 
grounded  on  &aud  committed."  Macpherson  on  Infants,  481 
(41LawLib.  305). 

"Infants  are  liable  for  torts  and  injuries  of  a  private  nature; 
OS  disseizins,  trespass,  slander,  assault,  etc."  Bingham  on  In- 
fancy, 110. 

"All  the  cases  agree  that  trespass  lies  against  an  infant. "  Hart- 
firfd  V.  Boper,  21  Wend.  620. 

This  is  the  language  of  a  few  of  the  many  writers  and  courts 
who  have  spoken  upon  the  subject.  All  agree,  and  all  are  sup- 
ported by  the  authorities,  with  no  single  adjudged  case  to  the  con- 
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traiy.  Jennings  t.  Bnndall,  8  Term.  335 ;  Sikea  t.  Johnson,  16 
Mass.  389 ;  Homer  v.  Thwing,  3  Pick.  492 ;  Campbell  t.  Stakes,  2 
Waid.  137 ;  Bullock  v.  Babcock,  3  Wend.  391 ;  Neal  v.  Gillett,  23 
Conn.  437;  Homphrey  v.  Donglass,  10  Vt.  71.  In  the  latter  gsbq 
the  minor  was  held  angirerable  for  a  trespaas  committod  by  Mm, 
although  he  acted  by  command  of  his  father. 

The  authorities  cited  by  the  coonsel  for  the  defendant  in 
error  have  no  bearing  upon  the  question.  They  relate  to  the 
criminal  responsibility  of  infants;  to  the  question  of  n^Iigence 
on  their  part,  aa  whether  it  can  be  imputed  to  them  so  as  to 
defeat  actions  brought  by  them  to  recover  damages  for  personal 
injuries  sustained  in  part  in  consequence  of  the  n^ligence  or 
nnskilfulnesa  of  others ;  and  to  the  liability  of  parents  and  guar- 
dians for  wrongs  committed  by  infants  under  tlieir  charge,  by 
reason  of  the  ne^ect  or  want  of  proper  care  of  such  parents  or 
goardians.  The  case  at  bar  is  none  of  these.  The  defendant 
is  not  prosecuted  criminally,  the  action  is  not  by  him  to  recover 
damages  for  personal  injury  occasioned  by  the  joint  negligence  of 
himaelf  or  his  parents,  and  another;  nor  is  the  liability  of  the 
parents  involved.  The  suit  is  brought  to  recover  damages  for 
a  trespass  committed  by  him ;  not  vindictive  or  punitory  damages, 
but  compensation ;  and  for  that  be  is  clearly  liable.  If  damages 
by  way  of  punishment  were  demanded,  undoubtedly  his  extreme 
youth  and  consequent  want  of  discretion  would  be  a  good  answer. 

Judgment  of  the  circuit  reversed,  and  that  of  the  justice  of 
the  peace  affirmed.* 

*  A  bojr  twelve  rears  old  was  held  raspoiislble  Ibr  batterr  tn  Tostnirs 
V.  Putner,  80  Wis.  G23;  a  boy  tblrtmn  rears  old  was  held  retponslbte  for 
negligence  In  Neal  v.  Olllett,  SI  Conn.  487.  Rice  v.  Boyer,  108  Ind. 
472  (1886). 

"Infants  are  in  many  casea  liable  for  torts  committed  by  them,  but 
they  are  not  liable  where  the  wronc  Is  connected  with  a  contract,  and 
the  result  of  the  Judgment  Is  to  Indirectly  enforce  Uie  contract  Jndge 
Cooler  says:  'If  the  wrong:  crows  out  of  contract  relations,  and  the 
real  Injury  consists  In  the  non-performance  of  the  contract  Into  which 
the  party  wronged  has  entered  with  an  Infant,  the  law  will  not  permit 
the  tormer  to  enforce  the  contract  Indirectly  by  counting  on  the  In- 
fant's neglect  to  perform  It,  or  <nnlsBton  of  duty  under  It  as  a  tort' 
Cooley  Torts,  106.    In  another  place  tt|«  Wp*  aotK^T  nfq;    'So,  If  an 
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Infant  tttocts  a  nle  bj  means  of  dec^tton  and  frand,  tali  Infancr  pro- 
tects him.'  Cooler  Torts,  107.  Addison,  following  tbe  Dngllsb  cseeat 
saTs:  An  Infant  Is  not  liable  'If  tlie  cause  of  action  Is  Kronnded  on 
matter  of  contract  with  the  Infant,  and  oonstltates  a  brescb  of  con- 
tract as  irell  as  a  tort'  Addison,  Torts,  sea  1214."— Biuosx,  0.  J., 
In  Rloe  T.  BoTd,  108  Ind.  472.    (ISU.) 
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PART  V.    MASTER  AND  SERVANT. 

CHAPTER  L* 

FORBIATKM  OF  THE  RaATKW-VOLUNTEEitS. 

BABTHOLOMEW  y.  JACKSON. 
20  Johns.  28.    1838. 

In  error,  on  certiorari  to  a  Jnatice'a  Court  Jackson  sned 
Bartholomew  before  a  Justice,  for  work  and  labor,  etc.  B. 
pleaded  non  aaswmp^t.  It  apiteared  in  evidence,  that  Jackscm 
owned  a  wheat  stabhle-fleld,  in  which  B.  had  a  staeic  of  wheat, 
which  he  had  promised  to  remove  in  due  aeaaon  for  preparing  the 
ground  for  a  fall  crop.  The  time  for  ita  removal  having  arrived, 
J.  sent  a  message  to  B.,  which  in  hia  absence,  was  delivered  to 
his  family,  requestii^  the  immediate  removal  of  the  stack  of 
wheat,  as  he  wished,  on  the  next  day,  to  bum  the  stnbble  on  the 
field.  The  sons  of  B.  answered,  that  they  wonld  remove  the  stack 
at  10  o'clock  the  ToesA,  morning.  J.  waited  until  that  hoor,  and 
t^en  set  fire  to  the  stnbble,  in  a  remote  part  of  the  field.  The 
fire  spreadii^  rapidly,  and  threatening  to  bum  the  stack  of 
wheat,  and  J.,  finding  that  B.  and  his  sons  neglected  to  remove 
the  stack,  set  to  work  and  removed  it  himself,  so  as  to  seeare  it 
for  B.;  and  he  claimed  to  recover  damages  for  the  wwk  and 
labor  for  its  removal.  The  jnry  gave  a  verdict  for  the  plaintaff 
for  50  cents  on  which  the  Jnstice  gave  judgment,  with  costs. 

Pl&tt,  J.,  delivered  the  opinion  of  the  Court.  I  shoold  be  very 
glad  to  afiirm  this  judgment;  for  though  the  plaintiff  was  not 
legally  entitled  to  sue  for  damages,  yet  to  bring  a  cerUorari  on 
such  a  judgment  was  most  unworthy.  The  plaintiff  performed 
the  service  without  the  privity  or  request  of  the  defendant ;  and 
there  was,  in  fact,  no  promise,  express  or  implied.  If  a  man 
himianely  bestows  his  labor,  and  even  risks  his  life,  in  voluntarily 
aiding  to  preserve  his  neighbor's  house  from  destruction  by  fir^ 

*  Sea,  Id  this  connection,  mcs.  88M01,  Vol.  3,  Crclopedia  of  I^w. 
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tile  law  considers  the  service  rendered  as  gratuUoas,  and  it, 
therefore,  forms  no  f;ronnd  of  action.  The  jadgment  most  be 
rereraed. 

Judgmmt  reverted. 


FeraMdoB  of  Ih*  R 


BENNETT  v.  THUEBODT. 
G€  Cat.  509.     1885. 

Appeal  from  a  jadgment  of  the  Superior  Court  of  the  0H7  and 
count;  of  San  Franoiaco,  and  from  an  order  refnsing  a  new 
trial. 

Action  to  recover  dama^res  for  personal  injuries  alleged  to  have 
been  caused  through  the  negligence  of  the  defendant.  The  farther 
facts  are  sofSci^itly  stated  in  the  opinion  of  the  court 

SHABFaTBiN,  J.  In  MiUigan  v.  Wedge,  12  AdoL  &  E.  737,  ttw 
distinction  between  the  liability  of  the  master  of  a  mere  servant 
and  that  of  one  who  contracts  with  another,  who  is  carrring  on 
an  open,  distinct,  and  independent  calling  or  empli^ment,  for 
the  production  of  results,  is  dearly  defined.  In  that  case  8 
butcher,  who  was  the  owner  of  a  bullock,  employed  a  drover  to 
drive  the  animal  from  one  specified  place  to  another.  Instead 
of  driving  it,  the  drover,  employed  a  boy  to  drive  it  Throt^fh 
hia  carelessness  in  driving  it  a  person  was  injured  and  he  brought 
an  action  against  the  owner  of  the  animal,  to  recover  damages 
for  the  injury  occasioned  I^  the  careless  driving  of  the  boy. 
The  court  held  that  the  owner  was  not  liable.  Demnan,  C.  J., 
said:  "Here  it  does  not  appear  that  the  defendant  attended  the 
drover  of  his  servant ;  and  the  mischief  was  done  in  the  course, 
not  of  the  butcher's  business,  but  of  the  drover's." 

CoLEiuDGE,  J.,  said:  "I  make  no  distinction  between  the 
licensed  drover  and  the  boy;  suppose  the  drover  to  have  com- 
mitted the  injury  himself.  The  thing  done  is  the  driving.  The 
owner  makes  a  contract  with  the  drover  that  he  shall  drive  the 
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beast,  and  leaves  it  nnder  his  charge ;  and  then  the  drover  doea 
the  act.  The  relation  of  master  and  servant,  therefts^  does 
not  exist  between  them." 

WiLLUHS,  J.,  said:  "When  the  person  who  does  the  injury 
exercises  an  independent  employment,  the  party  employing  him 
is  clearly  not  liable." 

The  distinction  laid  down  in  that  case  has  since  been  generally 
recognized  by  the  courts  of  this  conntry,  as  the  following  cases 
show; 

The  distinction  laid  down  in  that  case  has  since  been  generally 
recognized  by  the  courts  of  this  country,  DeForrest  v.  Wright,  2 
Mich.  370;  Wood  v.  Cobb,  13  Allen,  58;  Kellogg  v.  Payne;  21 
Iowa,  575 ;  King  v.  New  York  Cent.  &  H.  R,  R.  Co.,  66  N.  T. 
186 ;  McCarthy  v.  Second  Parish  of  Portland,  71  Ma  318 ;  Har- 
rison V.  Collins,  86  Pa.  St.  156 ;  Linton  v.  anith,  8  Gray,  147. 
As  formulated  in  DcForrest  v.  Wright,  supra,  the  role  is  "that 
where  the  person  employed  is  in  the  exercise  of  an  independent 
and  distinct  employment,  and  not  under  the  immediate  control  or 
supervision  of  the  employer,  the  latter  is  not  responsible  for  the 
negligence  or  misdoings  of  the  former."  Here  the  person  em- 
ployed to  repair  the  water-pipe  exercised  an  independent  and 
distinct  employment  Ee  was  an  emplt^er  of  men,  to  work 
nnder  his  direction  and  control.  He  directed  two  of  those  men 
to  go  and  repair  the  pipe.  They  went,  and  while  on  the  premises 
opened  a  trapnloor  which  they  neglected  to  guard,  and  the 
plaintiff  fell  through  it,  and  was  severely  injured.  The  de- 
fendant waa  the  owner  of  the  premises,  which,  at  the  time  were 
occupied  by  a  tenant  for  a  restaurant. 

The  transaction  out  of  which  it  is  claimed  the  defendant's 
liability  arises  is,  that  he  requested  the  plumber  to  repair  the 
water-pipe,  and  left  >iiTn  to  proceed  in  his  own  way  to  accom- 
plish that  result.  It  is  urged  that  the  plumber  was  not  an  inde- 
pendent contractor,  and  was  subject  to  the  control  of  the  de- 
fendant. It  nowhere  appears  that  it  was  contemplated  the 
defendant  should  superintend  the  work,  or  that  he  possessed  the 
reqaisite  skill  to  do  it ;  nor  does  it  appear  that  he  knew  whether 
the  plumber  would  do  the  work  himself,  or  send  his  servants,  as 
he  in  fact  did,  to  do  it.  The  plumber  was  left  to  produce  the 
desired  result  in  his  own  way.  If  that  did  not  eonstitote  him 
an  independrait  contractor,  we  do  not  know  what  could.    Thaw 
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was  DO  atipuUtion  ai  to  the  amoimt  to  b«  paid  for  the  work; 
bat  that  is  an  imniaterial  circaniBtaiioe  lu  fhi"  case. 

Uoless  ire  have  miataken  the  role  applicable  to  this  case,  it  is 
quite  clear  that  the  court  did  not  err  in  giving  the  inBtraetiona 
which  it  gave,  or  in  refoiing  to  give  those  which  it  refused  to  giye. 
Judgment  and  order  affirmed. 

Mybick,  J.,  and  MoKinstbt,  J.,  ooDoamd. 


HEXAMEB  T.  WEBBw 

101  N.  r.  377.    1886. 


Appeal  from  jndgment  of  the  General  Term  of  Qie  Court  of 
Common  Pleas  in  and  for  the  taty  and  coimt;^  of  New  York, 
entered  apon  an  order  made  Janoar;  14,  1884,  which  affirmed 
a  jndgment  in  favor  of  defendant,  entwed  upon  an  order  dis- 
miesing  the  complaint  on  triaL 

The  action  was  bronght  to  recover  damages  for  injnries  allied 
to  have  been  caused  hy  defendant's  negligence. 

It  appeared  that  some  work  was  being  done  npon  the  cornices 
of  defendant's  hotel,  in  the  city  of  New  York,  by  men  in  the 
employ  of  one  Burford,  who  carried  on  "the  roofing  and  cornice 
business."  A  ladder  was  snspended  from  the  roof,  npon  which 
were  two  planks  fastened  to  the  ladder  by  ropes;  this  famished 
a  scaffold  for  the  workmen,  which  was  shifted  from  place  to 
place  as  the  work  progressed.  The  wind  was  blowing  hard  and 
cot  the  ropes  by  striking  the  scaffold  against  the  building.  As 
they  were  moving  the  scaffold  a  gnst  of  wind  raised  the  planks 
and  they  fell  to  the  ground ;  one  of  them  struck  npon  the  side- 
walk, bounded  and  hit  the  plaintiff,  injuring  her  aeriously.  Mr. 
Barford  was  called  as  a  witness  for  plaintiff.  He  testified  that 
he  sent  the  man  to  do  the  work  at  the  reqnest  of  the  defendant ; 
that  the  latter  spoke  to  him  two  or  three  times  About  doing 
something  to  keep  the  pigeons  away  from  the  eaves,  as  Giej  were 
becoming  a  nuiaance  and  were  injuring  the  building.  The  wit- 
nesa  then  testified,  "Finally,  he  told  me  he  was  going  in  the 
country,  something  must  he  done;  I  told  him  to  make  himself 
easy,  I  would  do  the  best  I  could  for  it,  and  it  was  a  very  diffi- 
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cult  place  to  get  at,  but  I  woiild  do  the  best  I  could  for  him, 
do  lomething. ' '  This  was  all  the  contract.  The  witnen  sent  in 
a  bill  after  the  work  was  finished,  charging  by  the  day  for  his 
workmen,  and  for  the  materials  used 

Farther  facts  are  stated  in  the  opinion. 

MhjjBB,  J.  This  action  was  brooght  by  the  plaintiff  to  recovw 
damages  alleged  to  have  been  sustained  by  means  of  the  nc^> 
gence  of  defendant's  agents  and  servants  in  making  repairs  and 
improvements  upon  the  hotel  of  the  defendant,  situate  in  the 
city  of  New  York.  The  aBeged  negligence  consisted  in  fixing 
and  seeming  the  staging  used  in  performing  tlie  work,  and  flu 
proof  showed  that  the  ladder  used  as  scaffold  was  suspended 
from  the  roof  over  the  eaves  of  the  hotel,  and  that  npon  it  was 
placed  planks  whidi  were  osed  as  a  platform  upon  which  the 
workmen  employed  stpod  to  do  the  work.  This  scaffold  was 
moved  from  time  to  time  around  the  bay  windows  from  place  to 
place.  A  heavy  wind  was  blowing,  and  while  shifting  the  ladder, 
a  gust  came,  and  the  working  of  the  wind  and  the  grating  against 
the  cornice  and  wall  cat  the  rope  which  held  the  planks  on  the 
ladder,  and  the  wind  turned  the  planks  up  so  that  they  fell,  and 
<me  of  them  in  falling  to  the  sidewalk  bounded  and  stnick  the 
plaintiff.  One  Borford,  who  was  engaged  in  the  roofing  and 
cornice  business,  was  employed  by  the  defendant  to  do  the  work, 
which  was  intended  to  obviate  a  difficulty  caused  by  pigeons 
making  their  nests  under  the  eaves  of  the  roof  of  the  hotel. 

At  the  close  of  the  teitimony,  a  motion  was  made  to  dismin 
the  complaint  upon  the  ground,  among  others,  that  if  there  was 
proof  of  negligence,  it  was  not  the  negligence  of  the  defendant 
or  hia  agents  or  servants,  but  of  an  independent  contractor,  and 
the  plaintiff's  counsel  then  asked  to  go  to  the  jury  upon  several 
grounds,  which  were  stated  and  refused.  The  motion  to  dismiss 
the  complaint  was  granted,  and  the  defendant's  counsel  excepted 
to  the  decision  of  the  court. 

The  employment  of  Burford  was  of  a  general  character,  and 
the  contract  between  him  and  the  defendant  was  not  restricted  as 
to  time  or  amount,  or  the  specific  services  which  were  to  be  ren- 
dered. The  accident  occurred  while  Burford  and  his  man  were 
eng^ed  in  the  performance  of  this  work,  and  this  action  was 
songht  to  be  maintained  upon  the  ground  tlLat  the  workmen  em- 
ployed, including  Burford,  were  the  servants  of  the  defendant 
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and  that  the  defendant  as  owner  of  the  real  estate  was  responsible 
to  third  penons  for  the  carelessness,  negligence  or  want  of  skill 
in  those  who  were  canTing  on  or  conducting  the  business,  and 
this  whether  the  persons  employed  were  working  for  wages  or  on 
contract.  We  think  that  the  principle  laid  down  has  no  applica- 
tion to  the  facts  presented  in  the  case  at  bar.  As  a  general  role, 
where  a  person  is  employed  to  perform  a  certain  kind  of  work, 
in  the  nature  of  repairs  or  improvements  to  a  building  by  the 
owner  thereof,  which  requires  the  exercise  of  skill  and  judgment 
as  a  mechanic,  the  execntion  of  which  is  left  entirely  to  his  dis- 
cretion, with  no  restriction  as  to  its  exercise,  and  no  limitation 
as  to  the  authority  conferred  in  respect  to  the  same,  and  no  pro- 
vision  &  especially  made  as  to  the  time  in  which  the  work  is 
to  be  done,  or  as  to  the  payment  for  the  services  rendered,  and 
the  compensation  is  dependent  upon  the  value  thereof,  such 
person  does  not  occupy  the  relation  of  a  servant  under  the 
control  of  the  master,  but  he  is  an  independent  contractor,  and 
the  owner  is  not  liable  for  his  acts  or  the  acts  of  his  workmen, 
who  are  negligent  and  the  cause  of  injury  to  another.    .    .    . 

In  the  case  considered,  we  think  that  by  the  contract  between 
the  defendant  and  Burford,  the  relation  of  master  and  servant 
was  not  created.  Burford  was  a  mechanic  engaged  in  a  partic- 
ular kind  of  business  which  qualified  him  for  the  performance 
of  the  work  which  he  was  employed  to  do.  By  the  arrangement 
with  the  defendant  he  was  an  independent  contractor  engaged  to 
perfonn  the  work  in  question.  He  was  employed  to  accomplish 
a  particular  object  by  obviating  the  difBcnlty  which  he  sought 
to  remove.  The  mode  and  manner  in  which  it  was  to  be  done  and 
the  means  to  be  employed  in  the  accomplishment  were  left  en- 
tirely to  his  skill  and  judgment.  Everything  connected  witl^  the 
work  was  wholly  under  his  direction  and  control.  No  right  was 
reserved  to  the  defendant  to  interfere  with  Burford  or  the  con- 
duct of  the  work.  It  was  the  result  which  was  to  be  attained  that 
was  provided  for  by  the  contract  without  any  particular  method 
or  means  by  which  it  was  to  be  accomplished.  So  long  as  the  con- 
tractor did  the  work  the  defendant  had  no  right  to  interfere  with 
his  way  of  doing  it.  The  fact  that  no  price  was  fixed,  and  no 
specifications  made  as  to  the  work  to  be  done  did  not  render 
the  contract  one  of  mere  hire  and  service,  or  create  the  relation 
of  master  and  servant  faetwerai  the  parties.    It  cannot,  we  think. 
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be  said  that  Bnrford  did  ^ot  agree  to  do  the  woi^  required  of 
him,  and  that  no  coDtract  was  made  after  tiie  Kubjeet^natter 
and  the  difflcnlties  attsndiug  the  work  had  been  considered  and 
talked  aboaL  Barf  ord  said  he  would  try  and  do  aomething,  and 
the  defendant  replied  he  didn't  care  how  he  did  it.  The  con- 
versation had  amount  in  law  to  an  agreement  that  Bnrford 
wonid  perfonn  all  the  work  that  was  required  of  him  according 
to  his  own  judgment  as  to  what  -was  necessary  to  be  done  to 
accomplish  the  object  intended.  He  was  an  indepradent  ecu- 
tractor,  and  the  men  employed  by  him  were  his  servants  and 
had  nothing  to  do  with  the  defendant.  Borford  waa  not  Qie 
agent  or  the  defendant  in  any  sense  in  purchasing  the  material 
or  in  hiring  the  men  to  do  the  work.  That  the  work  was  charged 
for  by  him  by  the  day  could  make  no  differenee,  and  ^d  not  alter 
the  position  which  Burfrad  oceapied  in  reference  to  the  de- 
fendant as  an  independent  contraetor.  It  did  not  ^ve  the  de- 
fendant control  over  the  job,  or  authority  to  tdre  or  discharge 
the  men,  or  render  him  in  any  way  liable  to  them  instead  of 
Burford.  It  is  very  evident  that  the  men  employed  were  the 
servants  of  Burford,  and  therefore,  the  defendant  cannot  be 
made  responsible  for  their  negligence.  The  test  to  determine 
whether  one  who  renders  service  to  another  does  so  as  a  ccax- 
tractor  or  not  is  to  ascertain  whether  he  renders  the  service  in 
the  course  of  an  independent  occupation,  representing  the  will  of 
his  employer  only  as  to  the  result  of  his  work,  and  not  as  to  the 
means  by  which  it  is  accomplished.  (Sheann.  &  Redf.  on  Neg. 
§  76.)  In  Blake  v.  Ferris  (5  N.  Y.  48,  58),  within  the  rule  last 
stated  it  is  held  that  when  a  man  is  employed  in  doing  a  job  or 
piece  of  work  with  his  own  means,  and  his  own  men,  and  eon- 
ploya  others  to  help  him,  or  to  execute  tiie  work  for  him,  and  un- 
der his  control,  he  is  the  superior  who  is  responsible  for  Iheir 
conduct,  no  matter  for  whom  he  is  doing  the  work.  To  attempt 
to  make  the  primary  principal  or  employer  responsible  in  such 
cases  would  be  an  attonpt  to  push  the  doctrine  of  respondeat 
superior  b^ond  the  reason,  on  which  it  is  founded.  Upon  these 
authorities  there  would  seem  to  be  no  question  as  to  the  character 
of  Burford's  employment. 

After  &  careful  consideration  of  the  qnesthms  presented,  it 
follows  that  DO  error  was  ecanmitted  by  tho  judge  in  c 
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the  complaint,  or  in  hia  refusal  to  allow  the  case  to  go  to  the 
jury,  nor  did  he  err  apon  the  trial  in  striking  out  the  testimony 
given  as  to  the  declaration  of  one  of  the  witnesses  sworn  upon 
the  trial. 

The  judgment  should  he  affirmed. 

AH  concur. 

Judgment  affarmed. 


CITT  OP  CINCINNATI  v.  STONE  BT  AL. 
5  Ohio  St.  38.    1855. 

Error.    Reserved  in  the  district  court  of  Hamilton  county. 

Babtlet,  J.  The  City  of  Cincinnati  having  given  a  contract 
to  a  person  to  regrade  and  repave  a  street,  providing  in  the 
contract  for  "the  work  to  be  done  under  die  direction  of  the  city 
civil  engineer,  or  agent  appointed  by  the  city  council  for  the 
same,  who  shall  have  entire  control  over  the  manner  of  doing  and 
shaping  all  or  any  part  of  the  same,  and  whose  directions  most 
be  strictly  obeyed, ' '  etc.,  the  contractor  carelessly  and  improperly 
left  piles  of  stones  and  materials  for  the  work  at  a  place  near 
or  about  the  gutter  of  a  street,  where  a  nuisance  was  likely  to 
be  created,  whereby  at  the  time  of  a  rain,  the  water  being  Ob- 
structed, flowed  back  and  over  the  pavement,  on  the  premises 
and  building  of  the  defendants  in  error,  doing  the  damage  com- 
plained of. 

The  liability  of  one  peroon  for  damages  arising  foom  the  neg- 
ligence or  misfeasance  of  another,  on  the  principle  of  respondeat 
superior,  is  confined  in  its  application  to  the  relation  of  master 
and  servfuit,  or  principal  and  agent,  and  does  not  extend  to  cases 
of  independent  contracts  not  creating  the  relation  of  principal 
and  agent,  and  where  the  employer  does  not  retain  the  control 
over  the  mode  and  manner  of  the  performance  of  the  work  under 
the  contract. 

But  where  the  employer  retains  the  control  and  direction  over 
Ute  mode  and  manner  of  doing  the  work,  and  an  injury  results 
from  the  negligence  or  misconduct  of  the  contractor  or  hia  serv- 
ants or  agent,  the  employer  is  placed  under  a  liability  equal  and 
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similar  to  that  which  euogta  in  the  ordinary  case  of  principal  and 
agent. 

In  addition  to  the  fact,  in  this  case,  that  the  city  of  Cincumati 
retained  the  entire  control  and  direetion  over  the  work,  under 
the  contract,  it  was  a  public  daty  enjoined  on  the  city  to  remove 
all  nuiaaneee  from  the  streets  of  the  city,  and  to  make  no  eaa.- 
tracta  for  the  improvements  of  the  streets  by  which  any  nuisance 
would  be  created  on  the  premiaea  of  the  adjacent  proprietors; 
the  city  was,  therefore,  clearly  liable  for  the  injory  snstained 
by  the  negligence  of  the  contractor,  or  of  any  of  his  snbOTdinatea 
in  the  perfonnanee  of  the  work. 

Judgment  affrmad. 


TlM  CoBlnct  of  rariiw^  &•  Ymt. 

DEAN  T.  WOODWARD. 

52  Hun.  421.    1889. 

Appeal  by  the  defradants  from  a  judgment  of  the  Supreme 
Court,  entered,  upon  the  report  of  a  referee,  in  the  office  of  the 
clerk  of  the  county  of  Rensselaer  on  the  4th  day  of  September, 
1888,  in  favor  of  the  plaintiff  for  $464.65. 

[When  a  broker  engaged  in  procuring  sales  of  mercbandiBe, 
enters  upon  such  employment,  without  any  definite  term  thereof 
beii^  fixed,  and  continues  such  service  through  a  series  of  years 
upon  substantially  the  same  terms  of  compensation  as  are  first 
agreed  upon,  the  parties,  at  the  end  of  each  year,  settling  their 
accounts  in  regard  to  sach  services,  and  the  employer  paring  at 
such  time  the  compensation  found  to  be  due  therefor,  and  at 
the  beginning  of  each  year  furnishing  samples  of  the  mercbandiBe 
to  be  sold,  and  the  broker  procuring  purchasers  thereof,  a  de- 
cision of  the  trial  court  that  the  original  contract  of  hiring  waa 
for  one  year,  and  was  thereafter  renewed  from  year  to  year  upon 
the  same  terms  by  mutual  consent,  will  not  be  disturbed  (m  ap- 
peal. 

ITnder  such  circumstances  there  exiats  no  ri^t  on  the  part 
of  the  onployer,  should  the  trial  court  hold  fhat  there  was  an 
employment  bom.  year  to  year,  to  tenniuate  t^  aame  by  notice 
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ID  the  middle  of  the  seaBOn  of  such  employment,  the  same  can 
0UI7  be  terminated  at  the  end  of  the  year,] 

iNOALid,  J.  ...  It  seems  to  be  established,  by  the  de- 
cisions of  the  courts  of  this  State,  that  when,  by  the  contract 
of  hiring,  the  time  is  expressly  stated  to  be  for  one  year,  that 
a  holding  over  will  be  regarded  in  law  as  hiriTig  for  another 
year,  and  so  on  from  year  to  year;  and  in  such  case  the  em- 
ployment can  only  be  determined  by  a  proper  notice  to  take 
effect  at  the  end  of  the  current  year.  In  Wallace  T.  Devlin  (36 
Hun.  275) ;  Vail  v.  Jersey  L.  F.  Manufacturing  Company  (32 
Barb.  564)  Allen,  J,,  says:  "A  continuance  in  the  employment 
with  the  consent  of  the  defendants,  after  the  expiration  of  the 
current  year,  was  equivalent  to  a  new  hiring  upon  the  same 
terms."  Extracting  from  the  forgoing  decisions  the  legal  doc- 
trine applicable  to  this  case,  we  conclude  that  it  may  be  safely 
and  properly  held  that,  regarding  the  nature  of  the  serrice  the 
plaintiff  undertook  to  render,  and  the  terms  of  his  employment, 
and  the  fact  that  such  service  was  continued  through  a  series  of 
years  upon  substantially  the  same  terms,  and  that  at  the  end  of 
each  year  the  parties  settled  their  accounts  in  regard  to  snch 
hiring  and  service,  and  payment  was  made  to  the  plaintiff  of  any 
balance  which  was  then  due  him,  and  that  the  plaintiff  was  fur- 
nished samples  of  cotton  and  allowed  each  year  to  resume 
the  work ;  and  particularly  that,  on  the  Ist  of  September,  1886, 
the  plaintiff  visited  the  defendants,  and  an  interview  occnrred  be- 
tween them  at  the  defendant's  place  of  business  in  r^ard  to  the 
continuance  of  the  plaintiff  in  the  defendants'  service,  and  that 
the  plaintiff  was  again  provided  with  samples  of  cotton  by  the 
defendants  and  allowed  to  enter  upon  the  same  service,  we  con- 
clude that  it  became,  at  least,  a  question  of  fact  for  the  referee 
to  determine  whether  the  parties  did  not  understand  and  intend 
that  the  original  contract  for  hiring  was  for  one  year,  and  that 
thereafter  the  same  was  renewed  from  year  to  year  upon  the  same 
terms  by  mutual  consent ;  and  especially  whether  what  occurred 
between  them  on  the  1st  of  September,  1886,  did  not  amount  to 
a  recognition  of  such  a  relation,  and  to  a  raiewal  of  the  eon- 
tract  of  hiring  and  service  upon  the  same  terms  for  another  year 
endii^  on  the  lat  of  September,  J.887. 
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n^  of  Ikitar  «a  Dti^HI*  Sw«Ht  BafM*  EaptnliM  of  T«»; 

DIEBINOER  T.  METER 
43  Wit.  311.    1877. 

Appeal  from  the  Circmt  Coort  for  Fond  da  Lac  Connty. 

During  the  year  1875,  plaintiff  was  employed  hj  defendant 
to  saperintend  the  lomher  yard  of  the  latter  at  New  Caaael 
in  Fond  dn  Iac  Gounty.  At  that  year  defendant  also  carried 
oa.  the  bnsmesa  of  porchaoDg  wood  and  shipping  it  to  tite  ei^ 
of  Fond  dn  Lac,  to  be  there  sold.  Plaintiff  also  had  chai^  of 
this  branch  of  the  defendant's  bnsineB  at  New  CasseL  In  June, 
1875,  defendant  discharged  plaintiff  from  his  service,  and  paid 
him  to  the  time  of  sach  discharge.  Plaintiff  claims  that  he  was 
so  employed  by  the  year,  tliat  is,  for  the  whole  of  the  year  1875, 
and  this  action  was  bronght  to  recover  his  wages  at  the  stipulated 
rate  from  time  he  was  dischai^fed  until  he  obtained  other  em- 
ployment Defendant  denies  that  the  hiring  was  for  one  year, 
or  for  any  specified  time,  and  allied  that  he  had  good  cause 
for  discharging  the  defendant. 

The  testimony  tends  to-  show  that  while  so  in  defendant's 
serrice,  plaintiff  carried  on  the  wood  bnsineas  on  his  own  ao- 
ooont,  purchasing  wood  at  New  Cassel  and  selling  it  in  the  Fond 
da  Lac  market 

The  only  instrnction  to  the  jory  which  it  is  necessary  to  state 
is  the  following :  ' '  The  plaintiff  had  a  right  to  be  interested  in 
any  kind  of  basineas,  but  his  interest  in  such  business  must  not 
in  any  w^  interfere  with  his  time  and  attention  to  the  business 
of  his  employer."  The  plaintiff  recovered  in  the  action,  and 
defendant  appealed. 

Lton,  J.  It  is  well  settled  that  if  a  servant,  without  the  con- 
sent of  his  master,  engage  in  any  employment  or  business  for 
himself  or  another,  which  may  tend  to  injure  {[is  master's  trade 
or  business,  he  may  lawfully  be  discharged  before  the  expiration 
of  the  agreed  term  of  service.  This  is  so  because  it  is  the  duty 
of  the  servant,  not  only  to  give  his  time  and  attention  to  his 
master's  business,  but,  by  all  lawful  means  at  his  command,  to 
protect  and  advance  hia  master's  interests.    But  when  the  aer- 
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vant  ei^cages  in  a  bosmess  which  brings  him  in  direct  competi- 
tion with  his  master,  the  tendency  is  to  injore  or  endanger,  not 
to  protect  and  promote,  the  interests  of  the  latter.  It  was  said 
by  Lord  Ellenboron^  in  a  discossion  of  this  subject  in  Thomp- 
son T.  Havelock,  1  Campb.  S27,  that  "no  man  shall  be  allowed 
to  have  an  interest  against  his  dttty."  Manifestly,  when  a  ser- 
vant becomes  engaged  in  a  business  which  neceasarily  renders 
him  a  cinnpetitor  and  rival  of  hia  master,  no  nutter  how  mnch 
or  how  little  time  and  attention  he  devotes  to  it,  he  has  an  interest 
against  his  duty.  It  wonld  be  monstroos  to  hold  that  the  master 
is  bound  to  retain  the  servant  in  his  employment  after  he  has 
thna  voluntarily  pat  himself  in  an  attitude  hostile  to  his  mas- 
ter's interests. 

The  fact  may  be,  in  certain  cases,  that,  notwithstanding,  the 
servant  has  engaged  in  a  rival  business,  still  he  has  given  his 
whole  time  and  attention  to  the  business  of  his  master.  An 
attempt  was  made  to  show  that  this  is  such  a  case.  But  the  exist- 
ence  of  that  fact  will  not  take  a  case  oat  of  the  rule  above 
stated,  for  the  reason  that  the  servant  would  yet  have  an  interest 
against  bis  duty.    .    .    . 

If  the  plaintiff  became  engaged  in  a  business  which  neces- 
sarily made  him  a  competitor  of  his  employer  in  the  purchase 
of  wood  at  New  Cassel,  or  in  selling  the  same  at  Fond  da  Lac, 
snch  bosiness  had  a  direct  tendency  to  raise  the  price  at  the 
former  place  and  depress  it  at  the  latter,  as  well  as  to  decrease 
the  defendant's  bnsiDesB;  and  hence  its  tendency  was  hostile  to 
the  def aidant's  interests.  And  it  was  equally  hostile,  even  though 
the  plaintiff  eondacted  it  entirely  by  agents,  and  gave  his  whole 
time  and  attention  to  the  basiness  of  the  defendant. 

The  learned  circuit  judge  charged  the  jury,  in  effect,  that  it 
was  no  valid  cause  for  discharging  the  plaintiff  before  the  ex- 
piration of  the  term  for  which  he  was  employed,  that  he  engaged 
in  such  rival  and  hostile  business,  if  he  gave  the  whole  time  and 
attention  to  the  business  of  tlie  defendant.  Within  the  rules  of 
law  above  stated,  this  instraction  was  erroneous,  and  the  verdict 
may  have  been  predicated  upon  the  instruction  and  controlled  by 
it    Hence  the  error  is  material,  and  fatal  to  the  judgment 

As  to  whether  the  contract  of  hirii^  was  or  was  not  for  a 
spe<»fied  term  of  service,  we  express  no  opinion  opon  the  evi- 
dence; but  we  have  decided  the  case  on  tiiie  theory  that  there 
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was  a  hiriBg  for  a  year,  that  beiag  most  favorable  to  tlte  plaintiff. 
By  the  Court. — Judgment  reveraed,  and  cause  remanded  for  m 
new  trial. 


Ramadiei  of  Sonuit  for  Wrongfol  Dbcfaalf*. 

COLBUBN  V.  WOODWORTH. 
31  Barb.  381.    1860. 

Action  brought  to  recover  wages,  under  a  contract  to  work  tor 
the  plaintiff  for  three  years,  from  August  1st,  1857,  payable 
quarterly,  and  damages  for  a  breach  of  the  contract,  by  the 
defendant,  in  disohai^fing  the  plaintiff  frcm  his  employment  on 
the  26th  of  December,  1857,  without  cause.  The  defendant 
pleaded  and  proved  that  in  January,  1858,  after  the  plaintiff 
was  dischai^^,  he  commenced  an  action  in  the  <^urt  against  the 
defendant,  and  in  Mb  complaint  claimed  one  quarter's  wages 
and  damages  for  the  wrosffol  discharge  on  the  26th  of  Decem- 
ber, set  forth  is  the  present  complaint.  That  issue  was  joined, 
and  the  cause  referred,  and  the  referee  reported  in  favor  of  the 
plaintiff,  for  one  quarter's  wages  (less  the  value  of  his  lost  time 
and  payments  made  to  him),  and  "that  the  second  qoarter  of 
the  contract  not  having  expired  when  the  suit  was  commenced, 
he  is  not  entitled  to  recover. for  the  payment  of  that  in  this 
action."  The  plaintiff  had  judgment  on  the  report.  The  court, 
on  the  trial  in  this  case,  rejected  evidence  offered  to  show  that 
^le  plaintiff  had  been  ready  to  perform,  and  had  been  ont  of 
employment  since  the  dischai^,  and  panted  a  motion  for  a  non- 
suit, on  the  ground  that  the  former  action  was  a  bar  to  the  pres- 
et claim.  The  plaintiff's  counsel  excepted,  and  the  court  ar- 
dered  that  the  ezoeptioas  be  heard  at  the  general  term. 

By  the  Court,  Johnson,  J.  The  only  question  here  presented 
is,  whether  the  former  action,  brou(^t  by  the  plaintiff,  to  recover 
damages,  against  the  defendant  for  a  breach  of  the  same  con- 
tract, is  a  bar  to  this  action.  The  plaintiff,  in  tiie  former  acCioD, 
counted  upon  a  breach  of  the  contract  by  the  defendant  is  dis- 
charging him  from  fortlwr  work  and  labor,  under  the  contract, 
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and  refnsmg  to  allow  him  to  work  any  longer  ander  the  same, 
and  claimed  damages  by  reason  of  sach  breach,  and  for  loa 
of  deployment  and  inability  to  obtain  other  employment  on 
terms  aa  favorable  as  he  had  seenred  by  the  agreement 

The  plaintiff  in  this  action  &ven  the  same  identical  breach 
and  the  right  of  action  is  predicated  entirely  upon  it.  It  is  true, 
that  in  addition  to  hia  other  damages,  he  now  elaoms  for  wages 
according  to  the  contract,  for  the  three  quarters  of  the  year 
ending  on  the  1st  of  August,  1858.  But  this  is  not  for  services 
rendered  under  that  agreement,  but  the  claim  for  compensation 
is  founded  upon  the  alleged  offer  and  readiness  of  the  plaintiff 
to  work  according  to  the  agreement,  and  the  defendant 's  refusal 
to  allow  him  to  do  so.  This,  however,  makes  no  ^fference  in 
the  nature  of  the  action.  It  is  still  founded  upon  the  breach 
of  the  contract  by  the  defendant,  and  not  upon  its  performance 
by  the  plaintiff.  It  is  entirely  clear  that  the  two  canaes  of 
action  are  identical,  however,  the  measure  of  damages  claimed 
may  be  varied.  On  the  former  trial  the  referee,  as  it  appears, 
fonnd  as  matter  of  fact  that  the  defendant  had  wrongfully  put 
an  end  to  the  contract  aa  alleged  in  the  complaint,  without  any 
fanlt  on  the  part  of  the  plaintiff,  but  held  nevertheless,  as  mat- 
ter of  law,  that  the  plaintiff  was  not  entitled  to  damages,  for 
such  breach,  but  must  wait  until  another  payment  became  due 
by  the  terms  of  the  agreement,  before  he  could  maintain  on 
action  for  such  cause.  In  this  the  referee  was  clearly  miataken. 
A  party  discharged  under  such  circnmstanees  has  three  reme- 
dies, either  of  which  he  may  pursue  at  his  election.  Firit,  he 
may  bring  a  special  action  to  recover  the  damages  arising  from 
such  breach;  and  this  remedy  he  may  pursue  the  moment  the 
contract  is  broken.  Secondly,  he  may  treat  the  contract  aa 
rescinded,  and  immediately  sne  on  the  quantum  meruit  for  the 
work  actually  performed.  Or,  thirdly,  he  may  wait  until  the 
termination  of  the  period  for  which  he  was  hired,  and  claim  as 
damages  the  wages  agreed  to  be  paid  by  the  contract.  (See  2 
Smith's  Lead.  Cases,  p.  27,  notes  to  Cutter  v.  Powell.)  It  is 
manifest,  however,  that  a  party  under  such  circumstances  conld 
not  pursue  all  these  remedies,  in  separate  actions.  An  action 
upon  one,  and  judgment  upon  it,  would  operate  as  a  bar  to  any 
farther  action.  This  necessarily  results  from  the  doctrine  that 
a  party  cannot  split  up  a  demand,  and  maintain  several  actions 
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for  the  same  caiue.     (Fish  t.  Follej,  6  HilL  54;  Bendema^ 
V.  Oooke,  19  Wend.  207.) 

There  can  be  no  donbt  that  the  cause  of  actioD  here  allied 
is  in  its  nature  indivisible.  All  the  damages  which  the  plaintiff 
could  nnder  any  circumstances  recover,  were  such  as  Sowed 
directly  and  necessarily  from  the  breach,  which  is  the  sole  caoae 
of  action.  The  contract  is  not  in  the  nature  of  a  continuing 
covenant,  like  a  covenant  ninning  with  land.  It  is  idle  to  sap- 
pose  that  when  such  a  contract  has  been  once  pat  an  end  to,  by 
one  party,  entirely,  though  without  snfKcient  cause,  and  the  other 
party  has  brou^t  his  action  for  the  damages  occasioned  by  such 
breach,  and  had  tlie  judgment  of  the  court  upon  his  claim,  the 
contract  still  remains  in  force,  so  as  to  entitle  such  othtr 
party  to  a  compensation  provided  for  in  case  of  its  performance. 
When  the  action  is  brought  to  recover  damages,  for  a  breach  of 
that  character,  it  is  necessarily  an  election  on  the  part  of  the 
parties  prosecuting  it,  to  eonsider  the  contract  at  an  end,  so  far 
at  least  as  performance  on  his  part  is  concerned.  The  actiim 
operates  as  a  rescission  by  him  as  to  farther  performance.  If  the 
party  thus  situated  brings  this  action  before  the  entire  measure 
of  damages  has  bees  filled,  or  before  the  damages  have  all  become 
known,  so  as  to  be  susceptible  of  proof,  it  is  his  folly,  or  mis- 
fortune. He  cannot  sever  them,  and  recover  part  in  <me  actim, 
and  the  residue  when  discovered,  in  another.  Bat  the  question 
as  to  what  damages  the  plaintiff  oi^ht  to  recover  as  his  caiapat- 
sation,  does  not  arise  here.  That  question  necessarily  arose  in 
the  other  action,  and  should  have  been  there  determined.  That 
action  being  a  bar,  the  nonsuit  was  properly  granted. 

New  trial  denied. 
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Ik  KbMM'*  DalT  to  (b  SOT««ato-LhUlkr  fM- N«^f«M. 

LTTTLE  Y.  BAILWAT  CO. 
84  Miek.  389.    1890. 

L  A  yard-muter  who  has  full  chai^  of  the  yard  of  a  rail- 
road  company,  and  hires  and  dischargefl  the  men  employed 
therein,  and  assigns  them  to  their  labor,  is  the  agent  or  rice- 
prineipal  of  the  (Knnpany  in  this  respect  as  well  as  in  furnishing 
proper,  suitable,  and  safe  appliances  and  places  for  their  labor ; 
and  notice  to  him  of  defects  in  the  appliances  so  furnished  is 
notice  to  the  company,  whiidi  is  chargeable  with  his  n^ligence, 
and  re^wnsible  for  his  promise  to  remedy  sach  defects,  and  to  see 
that  an  incompetent  fireman  shall  not  handle  an  engine  while 
switching  is  being  done,  upon  which  promise  the  switchman  com- 
plaining of  such  defects  and  iDcompeteocy  has  a  right  to  rely  for 
a  reasonable  time,  and  to  a  reasonable  extent.  Mining  Co.  v.  Kitts, 
42  Mich.  34;  Ryan  t.  Bagaley,  50  Id.  179;  Rodman  t.  Railroad 
Co.,  35  Id.  62;  59  Id.  395;  Slater  t.  Chapman,  67  Id.  523;  Lnke 
V.  Mining  Co.,  71  Id.  364;  Van  I>UBem  t.  LeteUier,  78  Id.  492; 
Harrison  v.  Railroad  Co.,  79  Id.  409;  Brown  T.  Gilchrist,  80 
Id.  56. 

2.  The  rule  that  a  servant  in  entering  a  serrice  accepts  the 
ordinary  hazards  and  dangers  of  his  occupation,  and  that  if, 
with  knowledge  of  defects  in  the  machinery,  and  appliances  fui^ 
nished  by  the  employer,  or  of  the  unusual  dangers  of  the  occu- 
pation, he  continues  in  the  employment,  he  will  be  regarded  as 
saimiiTig  the  dangers  and  cannot  recover  for  injuries  arinng 
therefrom,  does  not  apply  to  a  caae  where  the  empl<^r  (a 
railroad  company)  is  notified  by  a  switchman  of  the  inctmipe- 
ten^  of  a  fireman  who  had  been  permitted  to  operate  an  Migine 
in  switching  cars  and  who  refuses  to  work  if  the  fireman  is 
allowed  to  continue  so  to  do,  and  who,  in  reliance  upon  the 
promise  of  the  company  that  he  shall  not,  continaes  his  work,  and 
is  injured  while  the  fireman  is  running  the  engine  without  his 
knowledge,  the  immediate  cause  of  such  injury  being  the  n^li- 
gence  of  the  fironan. 

Negligence  case.  Defendant  brings  error.  Affirmed.  The 
faets  are  stated  in  the  opinioD. 
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MossE,  J.  On  June  Idth,  1886,  the  plaintiff  was  in  the  tm- 
ploy  of  the  defendant  as  a  switchman  in  the  yards  at  Muskegon. 
He  bad  been  in  such  employment  since  February  of  the  same 
year,  and  had  an  experience  of  about  three  years  before  that  time 
as  a  switfehmau  for  the  company.  While  on  tlie  foot  board  at  the 
rear  end  of  a  tank  to  a  locomotive,  the  engine  running  back- 
wards, he  was  injured  in  attempting  to  uncouple  cars.  He 
brought  suit  against  the  defendant  in  the  Kent  Circuit  Court, 
and  recovered  a  verdict  of  $4,000. 

At  the  cloee  of  the  plaintiff's  case,  the  defendant  moved  that 
the  court  direct  a  verdict  in  ita  favor,  on  the  ground  of  a  con- 
tributory negligence  of  the  plaintiff,  and  also  for  the  reason  that 
the  evidence  did  not  tend  to  show  any  n^ligence  in  the  defen- 
dant, as  alleged  in  plaintiff's  declaration.  The  declaration  was 
in  four  counts,  and  charged  negligence  on  the  part  of  the  de- 
fendant in  the  following  particulars : 

1.  In  not  providing  a  band  rail  across  the  rear  end  of  the 
tender  of  said  locomotive,  after  complaint  was  made,  and  the 
promise  by  defendant  that  it  would  be  provided. 

2.  In  not  providing  the  tender  of  said  locomotive  with  the 
proper  foot  board  at  the  rear  end  thereof,  in  a  reasonable  state 
of  repair',  after  notice  to  defendant  of  its  defective  condition, 
and  a  promise  that  same  would  be  repaired. 

3.  In  allowing  an  unskilful  and  incompetent  person  to  run 
and  operate  the  said  engine,  after  complaint  was  made  to  de- 
fendant, and  the  promise  on  the  part  of  defendant  to  plaintiff, 
that,  if  he  would  continue  in  its  employ,  said  unskilful  and  in- 
competent person  should  not  run  the  engine  any  more. 

4.  And  the  fourth  count  of  said  declaration  is  a  combination 
of  all  the  above  alleged  acts  of  negligence. 

The  motion  was  overruled  and  the  defendant  thereupon  sub- 
mitted testimony  in  its  defence. 

"The  defendant  cmnpany  were  bound  to  furnish  for  these 
employes  and  for  the  transaction  of  its  business,  reasonably  safe 
and  proper  rolling  stock  and  locomotives,  and  reasonably  safe 
appliances  thereto,  and  a  competent  engineer  and  fireman.  All 
the  circumstances  and  the  nature  of  the  employment  being  con- 
sidered, they  were  bound  to  do  this,  and  what  is  reasonable  in 
that  respect  is  left  to  the  jury  as  a  matter  of  fact  to  find.  But 
there  is  no  obligation  on  the  part  of  the  company  to  furnish  the 


Digit  zed  by  Google 


LYTTLE  T.  RAILWAY  CO.  273r 

best  that  can  be  procured  of  either  machinery  or  men; 'and,  in 
entering  apon  the  employ  of  a  company,  an  employee,  is  presumed 
to  know  at  least  aa  mnch  ap<m  that  subject  as  may  be  observed 
by  a  person  having  a  reasonable  d^p'ee  of  experience  in  the 
employment  upon  which  he  enters.  If,  therefore,  you  find  that 
the  defendant  company  did  provide  upon  this  locomotive  reason- 
ably good  appliances  for  the  purpose  of  which  it  was  used — I 
may  say  appliances  for  the  purpose  for  which  they  were  used, 
and  kept  them  in  a  good  state  of  repair,  and  a  reasonably  good 
engine  driver,  for  the  purpose  in  the  person  of  the  fireman, 
who  was  at  the  time  running  this  locomotive,  then  the  plaintiff 
cannot  recover.  If  you  find  that  the  company  did  not  furnish 
suitable  locomotives,  or  attachmexits  thereto,  or  appliances  there- 
for, for  the  purposes  shown  in  this  case  that  it  was  used  for, 
or  a  competent  engineer  and  fireman,  and  the  plaintiff  knew  it, 
or  had  reasonable  opportunity  to  know  it,  and  did  not  impart 
such  information  to  the  company,  the  plaintiff  cannot  recover. 

' '  If  you  find  from  the  evidence  that  the  plaintiff  was  reckless 
or  carelesa  in  his  employment,  and  that  such  recklessness  or  ' 
carelessness  on  his  part  contributed  in  any  way  to  his  injuries, 
tiien,  under  the  law  as  it  exists  in  thia  state,  he  cannot  recover; 
that  is,  if  he  has  been  guilty  of  what  we  call  'contributory  negli- 
gence' he  cannot  recover." 

"If  you  find  that  plaintiff,  while  in  defendant's  employ, 
learned  that  the  switch  engine  upon  which  he  was  working  was 
defective  and  dangerous,  and  stated  to  the  yard  master  that 
unless  the  defects  and  dangers  were  removed,  ho  would  quit 
work,  and  the  yard  master  promised  to  remedy  the  defects  and 
remove  the  dangers,  and  requested  the  plaintiff  to  continue  work 
on  the  defective  and  dangerous  engine,  and  that  the  plaintiff 
relying  on  sqc}i  pn>miseB,  continued  in  the  employ  of  the  de- 
fendant for  a  reasonable  length  of  time  thereafter,  and  while  in 
the  exercise  of  due  care  and  without,  fault  on  hia  part — I  add 
these  words  'without  fault  on  hia  part' — was  injured  by  reason 
of  such  danger  not  being  removed,  and  such  defect  not  being 
repaired,  plaintiff  is  entitled  to  recover.  As  to  what  would  be 
a  reasonable  time  to  continue  in  the  use  of  an  alleged  defective 
switch  engine  after  promise  of  repair  was  made,  if  you  fiind  that 
it  was  made,  which  he  claims,  would  dep«id  on  the  circum- 
stances of  the  ease,  as,  for  instance,  the  frequency  with  which 
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the  engine  waa  used,  tlie  dangw  of  juang  it  while  out  of  repair, 
if  70a  find  it  waa  ont  of  repair,  and  the  opportiuit?  which  the 
defendant  had  for  repairing  it,  etc.;  yoa  are  to  b^,  after  con- 
sidering all  these  circomstancea  of  the  caae,  whether  plaintiff 
acted  reaaonably  and  ordinarily  prudent,  in  ecmtiniiing  in  the 
nie  of  thia  alleged  defective  and  dangerons  iwitcb  engine  daring 
the  time  which  he  did  nw  it 

' '  If  yoa  find  that  the  plaintiff,  while  in  the  defendant  *a  employ 
learned  that  the  fireman  was  mnning  the  engine,  in  a  carekas, 
reckleas,  and  incompetent  manner,  and  stated  to  the  yard  master, 
that  he  was  going  to  quit  work  if  the  fireman  was  going  to  be 
allowed  to  mn  the  engine,  and  the  yard-master  told  the  plaintiff 
to  continae  work,  that  he  would  see  that  the  fireonoan  did  not  run 
the  engine  any  more,  and  that  the  plaintiff,  relying  on  this 
promise  continued  in  the  employ  of  the  defendant,  and,  while  in 
the  exercise  oX  due  care,  was  injured  by  reason  of  the  fireman's 
mnning  the  engine  in  the  manner  aforesud,  plaintiff  is  entitled 
to  recover." 

These  instructions  correctly  embodied  the  law  of  the  case. 
Cooley,  Torts,  558;  Hou^  v.  BaUway  Co.,  100  tJ.  S.  225;  Brab- 
bits  T.  B.  B.  Co.,  38  Wis.  289;  Conroy  v.  Iron  Wo^  62  Mo.  35; 
Fomaoe  Co.  ▼.  Abend,  107  IlL  45;  Qreene  v.  Bailway  Co.,  31 
Minn.  248;  (17  N.  Y.  Bep.  378) ;  Hofbnan  ▼.  Dickinstm,  31  W. 
Va.  142  (16  S.  E.  Rep.  53) ;  Laning  v.  Bailroad  Co.,  49  N.  T. 
621;  Shear.  &  R  Neg.  96. 

The  judgment  of  the  lower  court  is  afSrmed,  with  casta. 
The  other  Justaces  concurred. 
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BBIDOBT  NICHOLS,  AS  ADIDNISTRATOB,  ETC.,  OP 
HENET  NICHOLS,  DECEASED,  BBSPONDENT,  ▼. 
THE  BRUSH  AND  DENSLOW  MANUFACTUBINO 
COMPANT,  APPELLANT. 

33  Bun.  137.    1889. 

Appeal  by  the  defendaDt  frcnn  a  jiu^cment  rendered  at  the 
Kings  County  Circuit  on  a  trial  before  the  conrt  and  a  jnry, 
in  favor  of  the  plaintiff  for  $4,250  damages,  which  judgment 
was  entered  in  the  office  of  the  clerk  of  Kings  County  on  Decem- 
ber 29,  1888,  and  also  from  an  order  denying  the  defendant't 
motion  for  new  trial. 

Babnabd,  p.  J.  The  defendant  is  a  distiller  of  cmde  oiL  In 
the  pTOCesB  of  distillation  a  large  amorutt  of  gas  ia  generated. 
Some  of  it  was  used  for  fnel  and  the  remainder  was  designed  to 
escape  into  the  nuuiing  room  which  was  at  all  tim^  dangerous 
if  a  lighted  candle  was  brought  there  when  the  machinery  was 
in  operation.  One  of  the  stills  needed  repairs.  The  mechanic 
and  the  plaintiff's  intestate  went  into  it  with  a  candle  and  there 
was  an  explosion,  and  both  men  were  instantly  killed.  The  de- 
ceased intestate  was  not  a  mechanic,  but  a  common  laborer,  and 
was  ordered  in  the  still  by  White,  the  mechanic,  but  he  had 
worked  with  White  before  in  and  about  repairing  the  stills ;  but 
whether  he  had  been  in  the  habit  or  even  went  into  the  still  is 
not  proven.  It  appears  that  gas  from  the  other  stills  in  use,  of 
which  there  was  some  twelve  or  thirteen,  will  return  back  into 
the  emp^  still  in  process  of  repair,  and  that  this  result  was 
occasioned  by  the  absence  of  the  stop-cock.  This  result  woold 
not  be  occasional  and  doubtful,  but  would  happen  with  absolute 
certainty.  The  place  in  which  the  deceased  was  put  to  work 
was  not  a  safe  place.  A  servant  takes  the  risk  of  the  employ- 
ment, bat  be  has  the  right  to  rely  upon  the  performance  of  the 
master's  duty.  The  rule  of  duty  is  explained  by  the  Court  of 
Appeals  in  these  words:  "The  mle  is  unqualified  that  a  master 
is  bound  to  use  all  reasonable  care,  dilig^iee  and  caution  in  pro- 
viding for  the  safety  of  those  in  his  employ,  and  furnishing  for 
their  use  in  his  work,  safe,  sound  end  soiteble  tools,  implemmts, 
appliances  and  machinery  in  the  prodeontion  thereof,  and  keep- 
ing the  same  in  repair."   (Benzing  v.  Steinwey  &  S(mu,  101  N. 
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T.  547 ;  Bushby  v.  The  New  Tork,  Lake  Erie  and  Western  Bail- 
road  Co.,  107  Id.  374.) 

The  master  cannot  delegate  the  performance  of  this  dnt;  to 
another  and  escape  liability  on  the  ground  that  the  neglect  was 
the  neglect  of  the  employee,  and  ignorance  of  the  defendant 
in  the  instrumentality  will  not  excuse,  (Ellis  v.  The  New  York, 
Lake  Erie  and  Western  Railroad  Co.,  95  N.  Y.,  546.) 

If  the  accident  could  have  been  prevented  by  the  exercise  of 
proper  care  it  is  negligence  in  the  master  not  to  have  avoided 
the  danger.  Contributory  negligence  is  generally  a  question  for 
the  jury.  If  be  had  the  ri^t  to  assume  the  performance  of  his 
master's  daiy,  there  is  no  ground  upon  which  he  can  be  charged 
with  negligence  on  his  part  which  contributes  to  the  injury.  He 
went  in  the  still  at  the  request  of  the  mechanic.  White.  It  ia 
true  that  he  had  refused  to  go  in  unless  White  went  in  first, 
but  his  suspicion  was  removed  by  the  fact  that  on  these  occasions 
no  accident  happened.  The  inquiry  made  of  the  witness  Eadale 
was  proper.  He  testified  for  the  entire  two  years  that  he  had 
worked  in  defendant's  distillery  there  was  always  gas  in  the 
running  room,  the  room  connected  with  the  still  in  question.  He 
was  defendant's  superintendent,  and,  in  respect  to  the  question 
at  issue,  was  the  master.  The  judgment  therefore,  is  supported 
by  evidence  which  makes  out  a  liability  against  the  master,  and 
should,  therefore/  be  affirmed,  with  coste. 

Phatt,  J.,  concurred. 

Judgment  and  order  denying  new  trial  afSrmed,  with  costs. 


BUMMEL  v.  DILWORTH. 

131  Pa.  St.  509..  1B89. 


On  Sept^nber  6,  1881,  George  Rummel,  Jr.,  then  about  seven- 
teen years  of  age,  went  to  work  as  a  "drag-down"  in  the  mill  of 
the  defendant  company.  His  duty  was  te  drag  heated  billets  of 
iron  from  the  furnace  to  a  train  of  ten  pairs  of  continuous  rolls 
by  means  of  which  they  were  converted  into  material  for  spikes. 
Two  drag-downs  served  each  pair  of  rolls  and  they  were  required 
to  move  witli  rapidity. 


Digit  zed  by  Google 


RUMUBL  T.  DILWORTH.  277 

The  rolls  were  in  paira,  and  between  each  pair  was  a  distance 
of  about  two  feet.  In  this  space  was  what  was  called  a  "gate" 
which  consisted  of  two  bars  of  metal,  perpendicolar  or  nearly  so, 
fastened  to  the  floor  by  hinges.  These  bars  were  kept  upright 
in  their  places  by  a  chain  tightly  drawn  from  the  top  of  one  to 
the  top  of  the  other,  and  they  held  between  them  small  rollers 
upon  which  the  heated  billet  would  more  in  its  passage  from  one 
pair  of  rolls  to  the  other.  Somatimes  the  billet,  too  hot  or  soft, 
would  bend  downwards  as  it  was  passing  from  one  pair  of  rolls 
and  woold  then  stick  by  failing  to  reach  the  rollers  on  the  gate. 
When  this  would  occur,  an  adjustment  was  made  by  loosing  the 
chain  ttom  the  top  of  the  gate  bars,  so  that  the  billet  would  be 
caught  and  carried  on  its  way,  or  removed. 

The  pairs  of  rolls  were  kept  in  motion  by  a  system  of  cog- 
wheels at  the  end  of  the  rolls.  These  wheels  were  guarded  by  a 
board  railing  at  the  sides  of  the  train,  except  at  the  place  between 
the  first  and  second  pair  of  rolls.  To  reach  the  gate  between 
these  pairs  and  make  its  adjustment  when  necessary,  the  person 
in  chai^  called  the  "roller"  or  his  assistant,  was  obliged  to  step 
quickly  to  the  point,  to  loosen  the  chain  at  the  top  of  the  gate 
bars,  and  when  the  billet  was  cat^ht,  to  reach  over  the  cog-wheels 
and  with  both  hands  catch  the  bars,  draw  them  together  and 
replace  the  chain.  This  adjustment  had  to  be  done  carefully  and 
qniekly  also,  to  be  ready  for  the  heated  billet  following. 

On  September  10,  1881,  when  young  Eummel  had  been  work- 
ing in  the  mill  for  four  days,  a  heated  billet  stuck  at  the  gate 
between  the  first  and  second  pair  of  rolls.  Rummei  opened  the 
gates  by  using  an  appliance  kept  for  the  purpose,  and  in  adjust- 
ing it  again  for  the  next  billet  he  was  caught  in  the  cog-wheels 
of  the  second  pair  of  rolls,  his  leg  drawn  into  them,  and  so 
crushed  that  amputation  was  necessary. 

The  defendants  introduced  testimony  from  which  it  was 
claimed  that  the  operation  of  the  train  of  rolls  was  turned  over 
by  thi  defendant  firm  to  a  pair  of  men  known  as  "roller  bosses," 
and  these  roller  bosses  operated  the  roils  with  a  foroe  employed 
by  themselves,  that  in  fact,  the  defendants  had  nothing  to  do 
with  such  employes  as  young  Rummei  and  had  no  control  over 
them;  that  Rummei 's  sole  dnty  in  his  employment  as  a  drag- 
down  was  to  assist  in  taking  the  billet  from  the  furnace  to  the 
rolls,  when  it  became  the  duty  of  the  "roller"  and  his  assistants 
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to  traperintend  its  pasugv  throu^  the  ti^n;  that  Bmmnd 
had  at  Tarions  times  before  been  employed  as  a  drag^own,  doing 
spare  work ;  and  that  not  only  had  he  been  caationed  not  to  go 
in  to  the  gate,  but  was  familiar  with  the  danger  at  the  time  he 
was  injured. 

Opinion,  Mr.  Justice  WUiUAiis:  This  case  was  first  broni^ 
into  this  court  several  years  ago  by  the  plaintiff,  against  whom  a 
compulsory  nonsuit  had  been  entered  in  the  court  below.  The 
juc^meut  of  nonsnit  was  reveraedi  and  the  case  sent  back  for 
trial;  Rommel  v.  Dilworth,  111  Pa.  343.  On  the  next  trial  a 
verdict  was  rendered  in  favor  of  the  plaintiff.  The  pending  writ 
of  error  was  sued  out  by  the  defendants,  who  complain,  not  that 
the  court  below  failed  to  follow  the  role  laid  down  by  this  court, 
but  that  the  role  should  be  reconsidered  and  modified.  We 
were  so  much  impressed  by  the  importance  of  the  subject,  and  so 
desirous  to  correct  any  error  into  which  we  might  have  fallen, 
that  a  re-argument  was  ordered  by  this  court  of  its  own  motion. 
That  re-argument  has  taken  place,  and  ve  have  had  the  benefit 
of  a  clear  and  able  discussion  of  the  questions  on  which  we  are 
asked  to  modify  the  opinion  expressed  when  the  case  was  here 
before. 

These  questicms  are  two  in  number :  1.  Was  not  the  dangw 
of  injury  from  the  cog-wheels  in  which  the  plaintiff's  leg  was 
crushed,  a  danger  incident  to  his  employment,  the  risk  from 
irttich  he  asanmed  when  he  entered  upon  his  workT  2.  If  the 
first  question  is  not  answered  affirmatively,  then  was  not  the  in- 
jury received  in  the  performance  of  an  act  which  it  was  not  his 
duty  to  perform,  and  the  rak  from  which  was  tot  that  reason 
self-imposed  t    We  will  consider  theie  questiona  in  their  order. 

The  general  rule  that  a  workman  assumes  the  risks  incident 
to  his  employment  when  he  enters  upcm  it  is  well  settled,  but  its 
application  is  subject  to  certain  qualifications.  He  certainly 
has  the  right  to  expect  his  onplc^rer  to  provide  machinery,  tools, 
and  appliances  that  are  reasonably  safe  for  his  use,  and  he 
assumes  no  risks  growing  out  of  their  defective  character,  unless 
be  has  been  fully  advised  that  Ihey  are  defective  and  dangerous. 
He  has  the  ri|^t  to  suppose  that  his  employer  has  provided  such 
guards  and  means  of  protection  from  injury,  in  the  use  of  the 
machinery,  tools  and  applianoet,  as  ara  nsoal  and  reasonably 
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nnnmniry  for  his  safety;  and  he  cannot  be  held  to  awume  the 
risks  attendant  on  their  absence,  unless  snch  absence  is  apparent, 
or  hiq  attention  has  been  called  to  it.  If  the  buaineas  is  one  with 
which  he  is  not  familiar  he  haa  a  r^t  to  expect  that  its.  dangers 
will  be  pointed  oat  to  him,  and  that  he  will  be  instracted  in 
those  things  neceasai?  for  him  to  know  in  order  to  insure  his 
own  safe^.  He  cannot  be  held  to  assume  the  risk  of  dangers  of 
the  existence  of  which  he  has  no  knowledge.  In  the  case  of 
young  persona,  it  is  the  duty  of  the  employer  to  take  notice  of 
their  age  and  ability,  and  to  nse  ordinary  care  to  protect  them 
frcon  risks  which  they  cannot  properly  appreciate,  and  to  which 
they  should  not  be  exposed.  The  duty  in  such  cases  to  warn  and 
instruct  grows  naturally  oat  of  the  ignorance  or  inexperience 
of  the  employee,  and  it  does  not  extend  to  those  who  are  of 
nuitnre  years,  and  who  are  familiar  with  the  employment  and  its 
lisks. 

In  the  present  case,  Rommel  was  a  lad  of  about  seventeen 
years,  with  very  little  acquaintance  with  the  bnsiQeRS  or  its 
dangers.  He  went  into  the  employ  of  the  defendanta  on  Tues- 
day. He  left  on  Friday  of  the  same  week,  with  a  leg  so  crashed 
that  immediate  amputation  was  necessary.  He  was  employed  as 
a  "drag-down"  but  was  hurt  while  performing  the  duties  of  a 
"roller"  in  opening  and  closing  the  gate  between  the  first  and 
waoaad  pair  of  rollers.  The  cog-wheels  by  which  the  rollers  were 
moved  were  Covered  along  the  whole  length  of  the  train  except 
at  the  point  over  which  Rummel  had  to  reach  to  open  and  close 
the  gate.  If  thc^  had  been  covered  at  that  point  the  accident 
would  not  have  happened.  In  view  of  the  youth,  and  want  of 
experience  in  the  business  aa  the  part  of  Bammel,  it  was  neces- 
sarily a  qaestion  for  the  jary  whether  his  employers  had  aatH- 
ei^itly  warned  and  instructed  him  about  the  dangers  of  the  em- 
ployment, and  how  to  avoid  them,  or  had  done  all  that  was 
reasonably  necessary  to  protect  him  from  injury.  This  is  what 
ii  meant  "by  the  passage  from  the  opinion  of  this  court  found  in 
Bammel  v.  Dilworth,  111  Pa.  243,  to  which  exception  is  taken. 
It  waa  not  meant  to  assert  that  the  dangerous  character  of  a 
pieee  of  machinery,  a  bridge,  or  an  efiFort  to  eroas  a  railroad 
track  in  fnmt  of  a  moving  train,  should  be  determined  by  the 
result  of  an  experiment  in  each  case,  but  that  a  workman  must 
know  the  dangers  of  his  employment  by  actual  experience  in 
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the  employment,  or  by  the  inatnictioiiB  of  his  employe,  before 
be  can  be  held  to  have  assumed  them.  In  other  words,  it  is  not 
just  to  the  employee  to  hold  him  to  have  asstuned  dangers  of 
which  he  has  no  knowledge  by  experience  in  the  business  or  by 
the  warning  and  instractions  of  his  employer.  Such  risks  cannot 
be  estimated,  becauBe  they  are  not  known  to  exist,  or,  because 
their  real  character  and  extent  can  only  be  known  by  familiarity 
with  the  business  or  information  from  one  who  has  such  familiar- 
ity. The  court  could  not  declare,  therefore,  as  matter  of  law, 
on  the  faets  of  this  case,  that  the  danger  from  which  Bununel 
suffered  was  one,  the  risk  of  which  he  assumed  when  he  ac- 
cepted emplojrment  as  a  drag-down. 

Our  second  question  grows  out  of  the  answers  complained  of 
in  the  fifth  and  sixth  assignments  of  error.  As  we  have  already 
bad  occasion  to  remark,  Rummel  was  employed  as  a  drag-dowr. 
He  was  hurt  while  in  the  discharge  of  the  duties  of  a  roller  and 
the  court  was  ashed  to  say  that,  in  attempting  that  for  which 
he  was  not  employed,  he  voluntarily  assumed  the  risk  incident 
to  his  unnecessary  undertaking.  If  the  facts  presented  a  case 
such  as  is  thus  assumed,  it  may  be  that  the  rule  invoked  should 
have  been  given  to  the  jury ;  but  the  learned  judge  of  the  court 
below  well  said  that  "the  scope  of  duty  within  which  a  servant 
is  entitled  to  protection  is  to  be  defined  by  what  he  was  employed 
to  perform,  and  what,  with  the  knowledge  and  approval  of  his 
employer  he  did  not  perform,  rather  than  by  the  verbal  desig* 
nation  of  his  position."  If,  in  the  absence  of  the  roller,  be  was 
permitted  and  expected  to  open  the  gate  in  case  the  billet  stuck 
fast,  he  was  entitled  to  instruction  and  protection  in  the  same 
manner  as  though  he  had  been  employed  as  a  roller.  Whether 
he  was  permitted  and  expected  to  mtmage  the  gates  in  the  ab- 
sence of  the  roller  was  a  question  of  fact.  If  the  jury  found  that 
he  was,  then  the  defendants  were  not  entitled  to  the  instruction 
asked  for  in  their  third  point,  and  the  answer  complained  of  was 
right. 

On  examination  of  the  whole  case,  we  are  of  opinion  that  the 
judgment  must  be  afOrmed. 

Judgment  t 
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limilatlou  Upon  "  FaUow-SOTant"  Rnia, 

HOUGH  T.  RAILROAD  COMPANY. 
.       100  V.  S.  213.     1879. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  "Weat- 
em  District  of  Texas. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Mr.  Justice  Hablan  delivered  the  opinion  of  the  court. 

Plaintiffs  in  error,  the  widow  and  child  of  W.  C.  Hoi^h, 
deceased,  seek  in  this  action  to  recover  against  the  Texas  and 
Pacific  Railway  Company  damages,  compensatory  and  exemplary, 
on  account  of  his  death,  which  occurred  in  1874,  while  he  was  in 
its  employment  as  an  engineer. 

In  substance  the  case  is  this: 

The  evidence  in  behalf  of  the  plaintiGEs  tended  to  show  that 
the  engine  of  which  deceased  had  charge,  coming  in  contact  with 
an  animal,  was  thrown  from  the  track,  over  an  embankment, 
whereby  the  whistle,  fastened  to  the  boiler,  was  blown  or  knocked 
out,  and  from  the  opening  thus  made  hot  wat«r  and  steam  is- 
sued, scalding  the  deceased  to  death ;  that  the  engine  was  thrown 
from  the  track  because  the  cow-catcher  or  pilot  was  defective, 
and  the  whistle  blown  or  knocked  out  because  it  was  insecurely 
fastened  to  the  boiler ;  that  these  defects  were  owing  to  the  negli- 
gence of  the  company's  master  mechanic,  and  of  the  foreman 
of  the  round-house  at  Marshall;  that  to  the  former  was  com- 
mitted the  exclusive  management  of  the  motive  power  of  de- 
fendant's line,  with  full  control  over  all  engines,  and  with  un- 
restricted power  to  employ,  direct,  control,  and  discharge  them  at 
pleasure;  that  all  engineers  were  required  to  report  for  orders 
to  those  officers,  and  under  their  directions  alone  could  engines  go 
out  upon  the  road ;  that  deceased  knew  of  the  defective  condition 
of  the  cow-catcher  or  pilot,  and  having  complained  thereof  to 
both  the  master-mechanic  and  foreman  of  the  round-house,  he 
was  promised  a  dumber  of  times  that  the  defect  should  be  reme- 
died, but  such  promises  were  not  kept;  that  a  new  pilot  was 
made,  but,  by  reason  of  the  negligence  of  those  officers,  it  was 
not  put  on  the  engine. 

The  evidence  in  behalf  of  the  company  conduced  to  show 
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that  the  engine  .was  not  defective ;  that  due  care  had  been  exer- 
cised, as  well  in  its  purchase  aa  in  the  selection  of  officers  ehai^^ 
with  the  duty  of  keeping  it  in  proper  condition;  that  the  de- 
fective cow-catcher  or  pilot  was  not  the  cause  of  the  engine  being 
thrown  from  the  track;  that  the  whistle  was  securely  fastened* 
and  did  not  blow  out,  bat  the  cab  being  torn  away,  tiie  safety 
valve  was  opened,  whereby  the  deceased  was  scalded;  that  if 
any  of  the  alleged  defects  exiated,  it  was  because  of  the  negli- 
gence of  the  master-mechanic  and  the  foreman  of  the  round- 
house for  which  negligence  the  compat^  claims  that  it  was  not 
responsible. 

The  principal  question  arising  uiK>n  the  assignmenta  of  error 
requires  the  consideration,  in  some  of  its  aspects,  of  the  general 
rule  exempting  the  common  master  from  liability,  to  one  servant 
for  injuries  caused  by  the  n^ligence  of  a  fellow-servant  in  the 
same  employment, 

*  "The  general  rule,"  said  Chief  Justice  Shaw,  in  Parwell  v. 
Boston  &  Worcester  Railway  Corporation  (4  Mete.  (Mass.)  29), 
"resulting  from  consideration  as  well  of  justice  as  of  policy,  is, 
that  he  who  engages  in  the  employment  of  another  for  the  per- 
formance of  specified  duties  and  services,  for  compensation,  take* 
upon  himself  the  natural  and  ordinary  risks  and  perils  incident 
to  the  performance  of  such  services,  and  in  legal  consideration 
the  compensation  is  adjusted  accordingly.  And  we  are  not  aware 
of  any  principle  which  should  except  the  perils  arising  from 
the  carelessness  and  negligence  of  those  who  are  in  the  same 
employment.  These  are  perils  which  the  servant  is  as  likely  to 
know,  and  against  which  he  can  as  effectually  guard,  aa  Ihii 
master.  They  are  perils  incident  to  the  service,  and  which  can 
be  as  distinctly  foreseen  and  provided  for  in  the  rate  of  com- 
pensation as  any  other." 

To  prevent  miaapprehension  as  to  the  scope  of  the  decisim, 
he  deemed  it  necessary,  in  a  subsequent  portion  of  his  opinion, 
to  add:  "We  are  far  from  intending  to  say  that  there  are  no 
implied  warranties  and  undertakings  arising  out  of  the  relatjon 
of  master  and  servant.  Whether,  for  instance,  the  employer 
would  be  responsible  to  an  engineer  for  the  loss  arising  bam 
a  defective  or  ill-constructed  steam-engine ;  whether  this  woold 
depend  upcm  an  implied  warranty  of  its  goodness  and^ofScioicy, 
or  npon  the  fact  of  wilful  misconduct,  or  grots  negligence  mi  th* 
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part  of  the  esaployer,  if  a  natural  person,  or  if  the  superinten- 
dent or  immediate  representative  and  managing  agent,  in  case 
of  incorporated  company — are  questions  on  which  we  give  no 
opinion. ' ' 

As  to  the  general  rule,  very  little  conflict  of  opiiu<Hi  is  to  be 
found  in  the  adjudged  cases,  where  the  conrt  has  been  at  liberty' 
to  consider  it  upon  principle,  uncontrolled  by  statutory  regula* 
tions.  The  difficulty  has  been  in  its  practical  application  to  the 
special  circnmstancea  of  particular  cases.  What  are  the  natural 
and  ordinary  risks  incident  to  the  work  in  which  the  servant 
engages;  what  are  the  perils  whidi,  in  I^al  contemplation  are 
presumed  to  be  adjusted  in  the  stipulated  compensation;  who, 
within  the  true  sense  of  the  rule,  or  np<m  grounds  of  public 
pcdicy,  are  to  be  deemed  fellow-servants,  in  the  same  common 
advoiture  or  undertaking — are  questions  in  reference  to  which 
much  contrariety  of  opinion  exists  in  the  courts  of  the  several 
States.  Many  of  the  cases  are  very  wide  apart  in  the  solution 
of  these  questions. 

It  would  far  exceed  the  limits  to  be  observed  in  this  opinion  to 
enter  upon  an  elaborate  or  critical  review  of  the  authorities  upon 
these  several  points.  Nor  shall  we  attempt  to  lay  down  any  gen- 
eral rule  applicable  to  all  cases  involving  the  liability  of  the  com- 
mon emplc^er  to  one  employe  for  the  negligence  of  a  co-employe 
in  the  sslbe  service.  It  is  sufficient  to  si^,  that,  while  die  general 
doctrine,  as  stated  by  Chief  Justice  Shaw,  is  sustained  by  ele- 
mentary writers  of  high  authori^,  and  by  numerous  adjudica- 
tions of  the  American  and  English  courts,  there  are  well-defined 
exceptions,  which,  resting  as  they  clearly  do  upon  principles  of 
justice,  expediency,  and  public  policy,  have  become  too  firmly 
establisheid  in  our  jurisdiction  to  be  now  disregarded  or  shaken. 

One,  and  perhaps  the  most  important,  of  these  exceptions 
arises  from  the  obligation  of  the  master,  whether  a  natural  per- 
son or  a  corporate  body,  not  to  expose  the  servant,  when  conduct- 
ing the  master's  business,  to  perils  or  hazards  against  which  he 
may  be  guarded  by  the  proper  diligence  on  the  part  of  the 
ma«t«.  To  that  end  the  master  is  bound  to  observe  all  the  care 
wtaidiL  prudence  and  the  exigencies  of  the  situation  require,  in 
providing  the  servant  with  machinery  or  other  instrumentalities 
adequately  safe  for  use  by  the  latter.  It  is  implied  in  the  con* 
tiaet  between  the  parties  that  the  servant  risks  the  dangers  which 
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ordinarily  attend  or  are  incident  to  the  business  in  which  he  vol- 
untarily engages  for  compensation;  amount  which  is  the  careleBS- 
ness  of  those,  at  least  in  the  same  work  or  employment,  whose 
habits,  conduct,  and  eapaci^  he  has,  in  the  course  of  his  duties, 
an  opportunity  to  become  acquainted,  and  against  whose  n^lect 
or  incompetency  he  may  himself  take  sacfa  precautions  aa  his 
inclination  or  judgment  may  suggest.  But  it  is  equally  implied 
in  the  same  contract  that  the  master  shall  supply  the  physical 
means  and  agencies  for  the  conduct  of  his  bnsioeas.  It  is  also 
implied,  and  public  policy  requires,  that  in  selecting  such  means 
he  shall  not  be  wanting  in  proper  care.  His  ne^igence  in  that 
regard  is  a  hazard  usually  or  necessarily  attendant  upon  the  busi- 
ness. Nor  is  it  one  which  the  servant,  in  l^al  contemplation,  is 
presumed  to  risk,  for  the  obvious  reasons  that  the  servant  who  is 
to  use  the  instrumentalities  provided  by  the  master  has,  ordi- 
narily, no  connection  with  their  purchase  in  the  first  instanee,  w 
with  their  preservation  or  maintenance  in  suitable  condition  after 
they  have  been  supplied  by  the  master. 

A  railroad  corporation  may  be  controlled  by  competent,  watdi- 
ful  and  prudent  directors,  who  exercise  the  greatest  caution  in 
the  selection  of  a  superintendent  or  general  manager,  under 
whose  supervision  and  orders  its  affairs  and  business,  in  aU  of  its 
departm^its  are  conducted.  The  latter,  in  turn,  may  observe  the 
same  caution  in  the  appointment  of  subordinates  at  the  head  of 
the  several  branches  or  departmento  of  the  company's  service. 
But  the  obligation  still  remains  to  provide  and  maintain,  im  suit- 
able condition,  the  machinery  and  apparatus  to  be  used  by  its 
employes,— an  oblation  more  important,  and  the  degree  of  dili- 
gence in  its  perfonnanee  the  greater,  in  proportion  to  til* 'dan- 
gers which  may  be  encountered.  Those,  at  least,  in  the  organiza- 
tion of  the  corporation,  who  are  invested  with  coatndling  or 
superior  authority  in  that  regard  represent  its  le^  personality; 
their  negligence,  from  which  injury  results  is  the  n^ligenee  of 
the  corporation.  The  latter  cannot,  in  respect  to  such  matters, 
interpose  between  it  and  the  servant,  who  has  been  injured,  with- 
out fault  on  his  part,  the  personal  responsibility  of  an  agent  who, 
in  exercising  the  master's  authority,  has  violated  the  duty  he 
owes,  as  well  to  the  servant  as  te  the  corporation. 

To  guard  against  misapplication  of  these  principles,  we  ahoold 
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say  that  the  corporation  is  not  to  be  held  as  ^aranteeing  or  war- 
ranting the  absolute  safety,  under  all  circumstances,  or  the  per- 
fection of  all  of  itfi  parte,  of  the  machinery  or  apparatus  whi<!h 
may  be  provided  for  the  use  of  employes.  Its  dnty  in  that 
respect  to  its  employes  is  discharged  when,  but  only  when,  its 
agent  wh(»e  business  it  is  to  supply  such  instrumentalities  exer- 
cises due  care  as  well  in  their  purchase  originally,  as  in  keeping 
and  maintaining  them  in  such  condition  as  to  be  reasonably  and 
adequately  safe  for  use  by  employes. 

A  leading  case  npon  the  question  before  ua,  is  Ford  t.  Fitch- 
bnrg  Railroad  Co.,  110  Mass.  241.  That  was  an  action  by  an 
engineer  to  recover  damages  for  injuries  caused  by  the  explosion 
of  his  engine,  which  was  old  and  out  of  repair.  His  right  to 
recover  was  disputed,  npon  the  ground  that  the  want  of  repair 
of  the  engine  waa  due  to  the  negligence  of  fellow-servants  in  the 
department  of  repairs. 

But  the  court  said:  "The  rule  of  law  which  exempted  the 
master  from  responsibility  to  the  servant  for  injuries  received 
from  the  ordinary  risks  of  his  employment,  including  the  negli- 
gence of  his  fellow-servants,  does  not  excuse  the  exercise  of  ordi- 
nary care  in  supplying  and  maintaining  proper  instrumentalities 
for  the  performance  of  the  work  required.  One  who  enters  the 
employment  of  another  has  a  right  to  count  on  this  duty,  and  is 
not  required  to  assume  the  risks  of  the  master's  negligence  in  this 
respect  The  fact  that  it  is  a  dnty  which  must  always  be  dis- 
charged,  when  the  employer  is  a  corporation,  by  officers  and 
agents,  does  not  relieve  the  corporation  from  that  obligation. 
The  agents  who  are  charged  with  the  duty  of  supplying  safe 
machinery  are  not,  in  the  true  sense  of  the  role  relied  on,  to  be 
re^rarded  as  fellow-servants  of  those  who  are  engaged  in  operat- 
ing it.  They  are  charged  with  the  master's  duty  to  his  servant. 
They  are  employed  in  distinct  and  independent  departments  of 
service,  and  there  is  no  difficulty  in  distinguishing  them,  even 
when  the  same  person  renders  service  by  turns  in  each,  as  the 
convMuence  of  the  employer  may  require. "  In  a  subsequent  por- 
tion of  the  same  opiniui,  the  court  said:  "The  corporatitm  is 
equally  chargeable,  whether  the  negligence  was  in  originally  fail- 
ing to  provide,  or  in  afterwards  failing  to  keep  its  machinery  in 
safe  conditiim." 
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It  IB  scarcely  neceeaary  to  Bay  that  the  jury  were  not  oorrectly 
informed  by  the  conrt  below  as  to  the  legal  principles  goveniing 
this  case.  It  ia  imponible  to  reconcile  the  general  charge  or  tttt 
specific  instmetiona  with  the  rules  which  we  have  laid  down. 
They  were,  taken  together,  equivalent  to  a  peremptory  inatroc- 
tion  to  find  for  the  company.  The  jury  may  have  believed,  frton 
the  evidence,  that  the  defects  complained  of  constituted  the  efB- 
eient  proximate  cause  of  the  death  of  the  engineer;  audi  de- 
fects would  not  have  existed  had  the  master  mechanic  and  fore- 
man of  the  round-house  exercised  reasonable  care  and  diligence 
in  the  discharge  of  the  respective  duties  touching  the  machinery 
and  physical  appliances  supplied  to  employes  engaged  in  running 
trains ;  and  that  the  deceased  was  not  chai^eable  with  contribu- 
tory n^ligence;  yet,  consistentlywith  any  fair  interpretation  of 
the  chai^,  and  the  specific  instructions,  they  were  precluded 
from  finding  a  verdict  against  the  company. 

One  other  question,  arising,  upon  the  iiistnicti(HU,  and  which 
has  been  disenssed,  with  seme  fulness  by  counsel,  deserves  notiee 
at  our  hands.  It  is  contended  by  counsel  that  the  engineer  was 
guilty  of  such  contributory  negligence  as  to  prevent  the  plunti& 
frcHU  recovering.  The  instruction  in  that  branch  of  the  case  was 
misleading  and  erroneous. 

The  defect  in  the  engine,  of  which  the  engineer  had  knowledge, 
was  that  which  existed  in  the  cow-catcher  or  pilot.  It  ia  not 
claimed  that  he  was  aware  of  the  insufficient  fastening  of  t^ 
whistle,  or  that  the  defect,  if  any,  in  that  respect,  was  of  such 
a  character  that  he  should  have  become  advised  of  it  while  osing 
the  engine  on  the  road.  Bat  he  did  have  knowledge  of  the 
defective  condition  of  the  cow-catcher  or  pilot,  and  complained 
thereof  to  both  the  master-mechanic  and  the  foreman  of  the 
round-house.  They  promised  that  it  should  be  promptly  rem- 
edied, and  it  may  be  that  he  continued  to  use  the  engine  in  the 
belief  that  the  defect  would  be  removed.  The  court  below  seem 
to  attach  no  consequence  to  the  complaint  made  by  the  engineer, 
followed,  as  it  was,  by  ^cplicit  assurances  that  the  defect  should 
be  remedied.  According  to  the  instructions,  if  the  engineer  used 
the  engine  with  knowledge  of  the  defect,  the  jury  shoold  find  for 
the  company,  although  he  m^  have  been  justified  in  relying 
upon  those  aaanrancea. 

If  the  engineer  after  discovering  or  reco^iiang  the  defeetive 
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oondition  of  Uie  cow-catcher  or  pilot,  had  continued  to  use  the 
en^e  without  giving  notice  thereof  to  the  proper  officers  of  the 
company,  he  would  nndouhtedly  have  been  gnilty  of  such 
contrihutory  negligence  aa  to  bar  a  recovery,  so  far  aa  suoh  defect 
was  fonnd  to  have  been  the  efficient  cause  of  the  death.  He 
would  be  held  in  that  caae,  to  have  himself  risked  the  dangers 
which  might  result  tma  the  use  of  the  engine  in  such  defective 
condition. 

Out  attention  has  been  called  to  two  cases  determined  in  the 
Supreme  Court  of  Texaa,  and  which,  it  is  lUTged,  sustain  the 
principles  announced  in  the  court  below.  After  a  careful  cm- 
sideratiou  of  those  cases,  we  are  of  opinion  that  they  do  not 
neccwarily  conflict  with  the  conelusiona  we  have  reached.  Be  ' 
thia  aa  it  may,  the  question  before  us,  in  the  absence  of  statntory 
regnlationa  by  the  State  in  which  the  cause  of  action  arose, 
depend  upon  principles  of  general  law,  and  in  their  det^mina- 
tion  we  are  not  required  to  follow  the  decisions  of  the  State 
courts. 

Jut^^ent  reversed,  and  cause  Tcmanded  with  directions  to  set 
aside  the  verdict  and  award  a  new  trial,  and  for  such  other  pro- 
ceedings as  may  be  consistent  with  this  opinion.* 

*  The  llaMlitj  of  corporatloiu  or  peraonB  engased  ai  common  carrien, 
and  inbject  to  tlie  Jurisdiction  of  th«  federal  coarts,  U  now  gorornod  by 
the  following  statut*: 

"Be  It  enacted  bj  the  senate  and  hooae  of  npranentatlTea  of  the 
TTnltad  States  of  America  la  congreu  aasembled,  that  ererr  common 
carrier  engaaed  in  trade  or  commerce  la  the  District  of  Columbia,  or  In 
aar  terrltorr  of  the  Unltad  Btatea,  or  between  the  Bereral  statee,  or  be- 
tween anr  territory  and  another,  or  between  any  territory  or  territories 
and  any  state  or  states,  or  the  Dletrlct  of  Columbia,  or  with  foreign 
nations,  or  between  the  District  ot  Columbia  and  any  state  or  states  or 
foreign  nations,  shall  be  liable  to  any  of  its  employes,  w,  In  the  case  of 
Ilia  death,  to  his  personal  represeatatlve  for  the  benefit  of  hla  widow 
and  children.  If  any.  If  none,  then  for  hie  parenti.  If  none,  then  for  hla 
nest  of  kin  dependent  upon  him,  for  all  damages  which  may  result  6^>m 
the  negligence  of  any  of  Its  offlcera,  agents,  or  employes,  or  by  reason  of 
aay  detect  or  InsutBclency  due  to  its  negligence  In  its  cars,  engine^  ap- 
pliances, machinery,  track,  roadbed,  ways,  or  works. 

"Bio.  3.  That  In  all  actions  hereafter  brought  against  any  common 
carriers  to  recoTer  damages  for  personal  injuries  to  an  employe,  or 
where  such  injuries  hare  reeultsd  In  hie  death,  the  fact  that  the  employe 
may  hare  been  guilty  of  contributory  negligence  ahall  not  bar  a  recorery 
wbere  his  contributory  negligence  was  slight  and  that  of  the  employsr 
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was  groBS  tn  comparlBon,  but  the  damages  eball  be  dlmlnUlied  by  tbe 
Jury  In  proportion  to  the  amount  of  negligence  attributable  to  such  em- 
ploye. All  questions  of  negligence  and  contrlbntorr  neclteence  sball  be 
(or  the  Jury. 

"Sec.  3.  That  no  contract  of  employment,  insoranas,  relief,  ben^t. 
or  indemnity  tor  Injury  or  death  entered  into  by  or  on  behalf  of  any 
employe,  nor  tbe  acceptance  of  any  snCh  Insurance,  relief,  benefit,  or  In- 
demnity by  the  person  entitled  thereto,  shall  constitute  any  bar  or  de- 
fense to  any  action  brought  to  recover  damages  for  personal  Injoriee 
to  or  death  of  such  employe:  Provided,  however,  that  upon  the  trial  at 
such  action  against  any  common  carrier  the  defendant  may  set  off 
therein  any  sum  It  has  contributed  toward  any  each  Insurance,  relief 
benefit,  or  Indemnity  that  may  have  been  paid  to  tbe  Injured  employe, 
or.  In  case  of  his  death,  to  tils  personal  representative. 

"Stc.  4.  That  no  action  shall  be  maintained  under  this  act,  aaleas 
commenced  within  one  year  from  the  time  the  cause  of  action  accraed. 

"Sec.  6.  That  nothing  in  this  act  ehall  be  held  to  limit  the  duty  o( 
common  carriers  by  railroads  or  impair  the  rights  of  their  employes 
under  the  safety-appliance  act  of  March  2,  1893,  as  amended  April  1, 
1896,  and  March  2,  1903. 

"Aroroved  June  11, 1906." 


SMITH  V.  FORAN. 
43  Conn.  241.    1875. 

Trespass  on  the  case  for  an  injur;  to  property  in  tlie  hands  of 
the  plaintiffs  as  common  carriers,  by  the  negligence  of  the 
defendant,  who  was  their  servant ;  brought  to  the  City  Court  of 
the  city  of  Meriden. 

The  case  was  tried  to  the  court  on  general  isme,  and  the  fol- 
lowing facts  found  by  the  court : 

The  plaintiffs,  on  the  15th  of  May,  1872,  were  partners  and 
engaged  in  the  carriage  of  goods  for  hire  in  the  town  of  Meriden, 
and  had  the  defendant  lq  their  employ  as  a  workman.  On  that 
day  they  undertook,  for  a  valuable  consideration,  to  transport  to 
Middletown,  for  one  P.  T.  Mansfield,  a  piano,  of  the  value  of 
$175,  which  piano  tb^  entrusted  to  the  defendant  to  deliver  in 
good  order  in  Middletown. 

The  piano  was  not  boxed,  but  was  properly  packed  in  gtraw 
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Upon  a  Btiitable  wagon  famished  by  the  plaintiff  to  the  defen-i- 
ant,  which  was  drawn  by  horses  driven  by  the  defendant. 

TJpon  the  road  to  Middletown,  and  before  the  defendant  had 
reached  hia  destination,  the  straw  in  the  wagon  was  set  on  fire 
"bj  the  gross  carelessness  of  the  defendant,  who  in  smoking  had 
eommnnicated  the  fire  from  his  pipe  to  the  straw,  whereby  the 
straw  was  burned,  and  the  piano  badly  damaged,  the  amount  of 
the  injury  to  it  being  $155.  The  defendant,  thereupon,  returned 
the  piano  to  the  plaintiff. 

The  plaintiff,  shortly  after  the  accident,  voluntarily  paid  to 
the  consignor,  npon  his  request  the  sum  of  $155,  in  full  settle- 
ment of  the  damage  and  thereupon  demanded  the  same  of  the 
defendant  which  he  refused  to  pay. 

At  the  trial  the  defendant  claims  that  the  law  was  bo  that, 
although  the  court  should  find  that  the  piano  was  damaged  by  the 
gross  negligence  of  the  defendant,  yet  nevertheless  as  the  plain- 
tiff had  paid  the  damages  without  compulsion,  they  could  not 
recover  of  the  defendant ;  but  to  entitle  them  to  a  right  of  action 
against  the  defendant  their  liability  must  have  been  established 
by  the  judgment  of  a  court  of  law. 

The  plaintiff  denied  that  the  law  was  so,  and  claimed  that  they 
might  pay  such  damages  without  incurring  costs  of  suit,  and 
that  if  it  should  appear  upon  the  trial  that  the  damages  resulted 
solely  from  the  carelessness  of  the  defendant,  and  the  plaintiff 
had  paid  the  same  to  avoid  the  expense  of  a  suit,  he  was  liable  to 
the  plaintiffs  without  proof  of  a  suit  against  them. 

But  the  court  held  that  the  plaintiff  could  not  recover  of  the 
defendant  unless  flieir  liability  for  the  damage,  had  been  estab- 
lished by  the  judgment  of  a  court  and  a  suit  brought  against 
them  by  the  consignor,  and  rendered  juc^ment  for  the  defendant. 

The  plainti&  brought  the  records  before  the  Superior  Court 
of  New  Haven  County  by  a  motion  in  error,  which  court 
(Granger,  J.)  reversed  the  judgment  of  the  City  Court,  and  the 
defendant  thereupon  brought  the  record  before  this  court  by  a 
motion  in  error. 

Park,  C.  J.  If  the  plaintiffs  in  this  case  had  been  owners  of 
the  piano  which  was  injured  through  the  carelessness  of  the 
defendant,  it  would  be  clear  that  the  defendant  would  be  liable 
to  them  for  the  amount  of  the  damage  done  to  the  property ;  for 
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a  hired  Bervant  ia  as  much  botmd  to  exercise  reaaonable  care  not 
to  injure  the  property  of  bis  employer  while  engaged  in  his  serr- 
ice,  as  he  is  to  exercise  such  care  in  relation  to  the  property  of 
other  persona.  There  is  nothing  implied  in  the  contract  of 
employment  which  absolres  him  from  such  responaibilily,  but  on 
the  contrary  the  implication  is  that  he  undertakes  to  ezereise 
auoh  care. 

But  it  is  said  that  the  liability  of  tbe  defendant  to  the  pUuotifl 
in  this  case,  arises  from  the  supposed  liability  of  the  plaintiffs  to 
the  persons  whose  property  wsa  injured  by  the  carelessness  of 
the  defendant,  while  engaged  in  tbeir  bosiness,  and  this  being  the 
case,  that  the  liability  of  the  plaintiff  most  first  be  established  by 
a  suit  brought  by  the  owner  of  the  property,  against  them,  and 
the  amount  of  damages  ascertained,  before  a  suit  can  be  sus- 
tained by  the  plaintiffs  against  the  defendants.  It  is  unnecessary 
to  deterniine  how  this  would  be  in  an  ordinary  case  of  a  liability 
of  a  master  for  tbe  negtig^ce  of  his  servant,  as  where  the  servant 
in  driving  the  master  negligently  runs  into  the  carriage  of 
another  and  injures  it  There  tbe  master  is  liable  in  damages  for 
the  act  of  the  servant,  and  the  servant  to  the  master  for  what- 
ever loss  he  is  subjected  to  by  the  servant's  n^ligence.  Here, 
however,  anotl^er  element  comes  in.  The  plaintiff  being  common 
carrier,  had  a  special  property  in  the  piano,  and  could  as  such 
special  owners  maintain  an  action  against  the  servant  for  an 
injury  by  his  negligence  as  sncfa  special  property.  And  besides, 
this,  the  plaintiff,  by  reason  of  their  ondertaking  as  common 
carriers,  were  liable  to  the  owner  of  the  piano  for  its  destruction 
or  injury,  even  though  it  had  been  destroyed  in  the  bands  of  the 
servant  with  no  fault  of  his,  as  where  the  horses  he  was  driving 
had  run  away  and  broken  tbe  piano  in  pieces,  in  spite  of  his 
careful  driving,  and  of  his  efforts  to  control  theoL  The  liability 
of  the  plaintiffs  stands  upon  its  own  ground.  Their  implied  eon- 
tract  to  deliver  the  piano  in  good  condition  at  its  place  of  destina- 
tion, in  spite  of  all  obstacles,  except  those  caused  by  the  act  of  Qod 
w  of  a  public  enemy.  And  this  liability  rests  upon  no  other  ground 
where  the  delivery  is  prevented  by  the  negligence  of  their  servant 
He  ia  liable  to  them  for  his  negligence,  they  to  the  owner  tor  the 
non-performance  of  their  undertaking. 

But  the  two  kinds  of  liability  have  this  in  otnnmon,  that  wher^ 
aa  here,  the  carrier  fails  to  deliver  tl^  property  solely  beeauw 
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of  its  deetniction  or  inJTuy  by  iU  servant,  the  emoant  of  danu^^ 
to  which  the  carrier  is  liable  at  the  suit  of  the  owner,  is  precisely 
the  same  as  that  to  whibh  the  servant  is  liable  at  the  salt  of  the 
carrier.  And  tipon  this  fact  the  counsel  for  defendant  base  their 
claim  that  the  plaintiffs  should  first  have  their  liability  and  the 
exact  amonnt  of  it  established  in  a  suit  at  law  before  they  could 
maintain  a  snit  against  the  defendant,  bat  the  reason  of  the  thing 
is  wholly  against  this  claim.  In  the  Srst  place,  if  the  plaintiffs 
were  liable  to  the  owner  of  the  piano,  it  is  absurd  to  require  the 
owner  to  bring  a  suit,  and  the  plaintiffs  to  defend  against  it, 
and  finally  pay,  after  judgment  and  with  costs,  what  th^  were 
perfectly  willing  to  pay  at  the  outset,  and  what  the  judgment 
would  show  they  were  legally  bound  to  pay.  And  in  the  next 
place,  the  judgment  would  not  establish  the  liability  of  the 
defendant.  That,  as  we  have  seen,  would  stand  upon  its  own 
grounds,  and  his  negligence,  on  which  alone  his  liability  would 
re^,  would  not  even  enter  into  the  snit  against  the  plaintiff  as  a 
matter  for  consideration.  He  could  still,  in  the  suit  against  hjm, 
deny  the  fact  of  his  negligence,  and  conld  prove  the  amonnt  of 
the  damage.  All  this  he  could  do  if  the  plaintiff  had  settled  with 
the  owner  without  suit  If  in  such  settlement,  they  had  paid  the 
owner  more  than  the  actoal  damage,  such  payment  would  not 
have  bound  the  defendant.  He  would  be  liable  to  them  only  for 
the  actual  damage.  If,  however,  they  had  settled  with  the  ownw 
for  lees  than  the  real  damage,  they  could  recover  of  the  defend* 
ant  no  more  than  the  damages  paid.  The  damage  which  the 
defendant  is  to  pay  is  the  actual  damage  to  the  plaintiff.  That, 
of  course,  cannot  be  greater  than  the  sum  they  have  had  to  pay, 
though  it  may  be  less,  if  they  have  unnecessarily,  and  of  their 
own  folly  paid  more  than  they  were  obliged  to  pay.  They  were 
boond  to  pay  the  actual  damage  done  to  the  piano,  and  if  they 
got  off  with  piQnng  less  than  they  were  themselves  damaged,  so 
much  less,  and  could  recover  only  snch  reduced  sum  from  the 
defendant 

Until  the  plaintiff  had  settled  with  the  owner  it  is  to  be  pre- 
sumed that  they  will  be  compelled,  either  upon  a  voluntary  settle- 
ment, or  npon  suit,  to  pay  the  owner  the  actual  damage.  If  the 
defendant  had  reason  to  suppoae  that  a  settlement  could  be 
effected  for  a  lea  ram,  he  could  himself  settle  with  the  owner. 
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and  save  the  pUintiff  firom  the  necessity  of  paying  the  daxasgw 
at  all ;  and  this  it  wonld  be  equally  his  duty  and  his  interest  to  do. 

We  think  there  ia  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  Judges  concurred. 


HMtar**  Ukbttty  to  Olb«i  for  Swn^*  T«rti. 

SINGER  MANUFACTURING  COMPANY  v.  RAHN. 
132  JJ.  S.  518-534.    1889. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  dis- 
triet  of  Minnesota  to  review  a  judgment  for  the  plaintiff  in  an 
action  to  recover  for  personal  injuries  caused  by  defendant's 
servant's  carelessly  driving  a  horse  and  wagon  against  her. 
Affirmed. 

Opinion  below,  26  Fed.  Rep.  912. 

Statement  by  Mr.  Justice  Qr&t. 

The  original  action  was  brought  by  Katie  Rahn,  a  citizen  of 
Minnesota,  against  the  Singer  Mannfacturing  Ccmipany,  a  cor- 
poration of  New  Jersey,  for  personal  injuries  done  to  the  plain- 
tiff by  carelessly  driving  a  horse  and  wagon  against  her,  when 
erossing  a  street  in  Minneapolis,  "("be  complaint  alibied  that  the 
driver  of  the  wagon  was  the  defendant's  servant  and  engaged  in 
its  businessj  The  answer  denied  this,  and  alleged  that  the  driver 
one  Corbett,  was  engaged  in  selling  sewing  machines  on  comnus- 
gion,  and  not  otherwise,  for  the  defendant  The  replieatioD 
denied  the  allegation  of  the  answer. 

At  the  trial  before  a  jury,  after  the  plaintiff  had  introduced 
evidence  to  maintain  issues  on  her  part,  the  defendant  put  in  evi- 
dence the  contract  between  itself  and  Corbett,  headed  "Can- 
vasser's Salary  and  Commission  Contract,"  the  material  pto- 
vision  of  which  were  as  follows: 

' '  1.  The  party  of  the  first  part  agrees  to  pay  unto  the  party 
of  the  second  part  for  his  services  in  selling  and  leanng  the 
Singer  Sewing  Machine,  five  dollars  for  each  and  every  accept- 
able sale  of  the  new  machine  sold  by  him;  and  in  addition  to 
said  $5  the  further  sum  of  ten  per  cent  of  the  gross  price  realized 
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for  said  aalea  so  made  slull  be  paid  to  said  second  party,  which, 
in  addition  to  the  $5  on  each  acceptable  sale,  shall  be  deemed  a 
selling  eommission. 

"2.  The  party  of  the  first  part  shall  pay  unto  the  aectmd 
party  for  his  further  services,  a  collecting  commiauon  of  toi  per 
cent  on  the  amounts  or  balances  due  from  customers  having 
purchased  machines  from  him,  payable  as  the  cash  shall  be  col- 
lected and  paid  over  to  the  said  first  party  or  its  authorized  rep- 
resentatives at  Minneapolis;  and  the  said  per  centum  so  paid, 
shall  be  in  full  for  the  services  of  said  second  party  in  collecting 
or  other  service  rendered  to  date  thereof. 

"7.  The  said  first  party  agrees  to  furnish  a  wagon,  and  any 
damage  to  said  wagon  through  negligence  shall  be  at  the  coat  and 
expense  of  said  second  party ;  and  the  said  seotnid  party  agrees 
to  furnish  a  horse  and  harness  to  be  used  exclusively  in  canvass- 
ing for  the  sale  of  said  machines  and  the  general  prosecution  of 
said  business;  and  said  second  party  agrees  to  give  his  ezctosive 
time  and  best  energies  to  said  bosinew,  and  pay  all  expenses 
attending  same. 

"8.  The  said  second  party  agrees  to  employ  himself  under 
the  direction  of  the  said  Singer  Manufacturing  Company,  and 
under  such  a  role  and  instmctions  as  it  or  its  manager,  at  Min- 
neapolis shall  prescribe  and  in  all  respects  to  comport  himself  to 
the  best  interest  to  the  business  of  the  said  first  party,  and  to 
neither  sign  nor  to  make  use  of  the  name  of  the  said  Company, 
in  any  manner  whereby  the  public  or  any  individual  may  be  led 
to  believe  that  the  said  company  is  responsible  for  his  actions, 
•aid  party's  power  being  rimply  to  make  sales  and  turn  over  the 
proceeds  to  the  said  first  party.  If  any  special  acts  are  required 
of  said  second  party,  the  power  to  pwform  the  same  will  be 
specially  delegated. 

"10.  It  is  further  agreed  that  if  said  seoood  party  sell  any 
other  than  the  machines  furnished  to  him  l^  the  said  first  party 
it  shall  work  a  forfeiture  of  any  commissian  that  shall  accrue  un- 
der this  agreement,  if  violated  prior  to  the  termination  of  the 
same. 

"12.  This  agrecanent  may  be  t«-minated  by  the  first  party 
at  any  tame,  and  by  said  second  party  by  giving  first  party  tea 
days'  notice  in  writing," 

The  defendant  requested  the  ooort  to  instruct  the  jury  "that 
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the  contract  under  i^iieh  Corbett,  the  drirer  of  the  horse  eawang 
the  Bccidept,  was  operating,  made  him  an  independent  eontraetor, 
and  the  defendant  could  not  be  liable  for  any  dam^e  done 
through  his  n^ligence,  if  he  was  u^ligent." 

The  court  declined  to  give  the  ingtmction  requested,  and 
instructed  the  jar;  that  the  contract  established  a  relation  of 
■errant  and  master,  betwe^i  Corbett  and  the  defendant,  and  that 
the  defendant  was  answerable  for  Corbett's  negligence  iriiile 
engaged  in  its  service. 

The  jmy  returned  a  verdict  for  the  plaintiff  of  the  sum  of 
$10,000,  upon  which  judgment  was  rendered ;  and  tiie  def«adant 
tendered  a  bill  of  exception,  and  sued  out  this  writ  of  error. 

ISt.  Justice  Gray  delivered  the  opinion  of  Ihe  court 

The  general  rules  that  must  govern  this  case  are  undisputsd, 
and  the  only  controvert  is  to  their  application  to  the  contract 
between  the  defendant  company  and  Corbett,  the  driver,  hy 
whose  negligence  the  plaintiff  was  injured. 

A  master  is  liable  to  third  person  injured  by  n^ligent  act 
done  by  his  servant  in  the  course  of  his  ^aployment,  although 
the  master  did  not  authorize  or  know  of  the  servant's  act  or 
neglect,  or  even  if  he  disapproved  or  forbade  it.  Philadelphia 
A  Beading  Railroad  v.  Derby,  56  U.  S.  14  How.  468,  486  (14;  502, 
509).  And  the  relation  of  master  and  servant  exists  whenever 
the  employer  retains  the  right  to  direct  the  manner  in  which  the 
business  shall  be  done,  as  well  as  the  results  to  be  accomplished, 
or,  in  other  words  "not  only  what  shall  be  doue,  but  how  it  shall 
be  done."  Baihvad  Co.  v.  Hanning,  82  U.  S.  15,  WalL  549,  656 
(21;  320,  223). 

The  contract  between  the  defendant  and  Corbett,  upon  the 
construction  and  effect  of  which  this  case  turns,  is  entitled  ' '  Can* 
vaaaer'a  Salary  and  C<munismon  Ctmtract."  The  compensation 
to  be  paid  by  the  company  to  Corbett  for  selling  its  maehines 
consisting  of  "a  selling  commission"  on  the  price  of  machines 
sold  by  him  and  "a  eollecting  conuniasioQ"  on  the  sums  collected 
of  the  purchaser,  is  uniformly  and  repeatedly  spoken  of  as 
made  for  his  "services."  The  Company  may  discharge  him  by 
terminating  the  contract  at  any  time,  whereas  he  can  t«rmiDate  it 
only  upon  ten  days '  notice.  The  Company  is  to  furnish  him  with 
a  wagon ;  and  the  horse  and  hameaa  is  to  be  famished  by  him 
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an  "to  be  ased  excliuiTely  in  canvaning  for  the  sale  of  aid 
machmeB  and  the  |:eneral  proeecation  of  Boid  businesB."  Bu^ 
what  ia  more  aigniBcant,  Corbett  "agrees  to  give  his  ezcluaiva 
tiffle  and  best  enet^es  to  said  business,"  and  is  to  forfeit  all  his 
commissioiiB  onder  the  contract,  if  while  it  is  in  fon»  he  sella 
any  machines  other  than  those  fumiahed  to  him  hj  the  com- 
pany; and  he  further  "agrees  to  employ  himself,  under  the  direc- 
tion of  the  said  Singer  Manufacturing  Company  and  under  such 
rolee  and  instmctions  as  it  or  its  manager  at  Minneapolis  shall 
preacribe." 

In  short,  Corbett,  for  the  commission  to  be  paid  him,  Agrees 
to  give  his  whole  time  and  services  to  the  business  with  the  Com- 
pany, and  the  Company  reserves  to  itself  the  right  of  preacrib- 
ing  and  regulating  not  only  what  business  he  shall  do,  but  the 
manner  in  which  he  shall  do  it ;  and  might,  if  it  saw  fit,  instmct 
him  what  route  to  take,  or  even  at  what  speed  to  drive. 

The  provision  of  the  contract,  that  Corbett  shall  not  use  the 
name  of  the  Company  in  any  manner  whereby  the  public  or  any 
individual  may  be  led  to  believe  that  it  ia  responsible  for  his 
actions  does  not  and  cannot  affect  its  responsibility  to  a  third 
person  injured  by  his  negligence  in  the  course  of  his  employment. 

The  circuit  court  therefore  rigbtly  held  that  Corbett  wsa  the 
defendant's  servant,  for  whose  negligence  in  the  course  of  his 
employment,  the  defendant  was  responsible  to  the  plaintiff.  Bail- 
road  Co.  V.  Hanning,  above  cited.  Linneham  v.  Bollina,  137 
Mass.  123;  Begina  v.  Turner,  11  Cox,  Crim.  Cas.  551. 

Judgment  afflrmed. 


WAT  V.  POWERS. 

57  Vt.  135.    1884. 


Case  for  negligence.  Heard  on  a  referee's  report,  Deeember 
term,  1883,  Caledonia  Coonty,  Boss,  Jr.,  presiding. 

Judgment  for  the  plaintiff  against  Abner  H.  Powers;  but 
judgment  that  Jonathan  Powers  recover  his  costs.  The  referes 
found  in  part: 

The  opinion  of  the  court  wwi  delivered  by  Rotob,  Ch.  J. 
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This  action  was  brought  to  reeaver  compensation  for  injuries  to 
the  plaintiff's  person  and  proper^  occasioned  by  the  allied  neg- 
ligence of  the  defendant. 

It  is  found,  that  the  defendant,  Jonathan  Powers  was  the 
owner  of  two  horses,  and  the  defendant,  Abner,  who  was  his  son 
and  hired  man,  drove  them  as  he  had  occasion  for  private  driving 
without  special  permission  of  his  father.  On  the  19th  day  of 
May,  1879,  Abner,  who  was  ezpectiiig  a  friend  to  make  him  a 
visit  at  bis  father's  home,  took  one  of  said  horaee  and  an  open 
wagon,  without  the  permission  of  lus  father,  and  drove  them  to 
the  depot  at  West  Burke,  to  meet  his  friend.  His  father  did  not 
know  he  had  gone  until  he  had  been  absent  some  time,  but 
expected  and  was  willing  he  should  take  the  team  to  bring  his 
friend  from  the  depot  when  he  should  need  it  for  that  purpose. 
Abner  arrived  at  the  depot  more  than  an  hoar  before  the  arrival 
of  the  train,  and  hitched  the  horse  in  as  secure  a  place  as  there 
was  around  tlie  depot,  and  at  the  osoal  place  for  the  defendants 
to  hitch.  The  horse  was  restless  and  palling  apon  his  halter, 
which  was  noticed  once  at  least  by  Abner.  He  finally  bn^  loose 
and  ran  into  the  team  of  the  plaintiff,  thereby  causing  injuries  to 
him,  which  are  souf^t  to  be  recovered  for. 

The  horse  broke  away  in  conseqnenoe  of  a  defect  in  the  rope 
with  which  he  was  tied.  The  defect  consisted  in  the  knot  in  the 
end  of  the  rope  being  too  near  the  end  of  it,  so  that  it  worked  oat 
and  was  untied  by  the  continual  pulling  of  the  horse.  In  all 
other  respects  it  was  suitable  and  sufficient  and  it  is  found  that 
Abner  did  not  exercise  the  prudence  of  an  average  prudent  man 
in  using  the  rope  with  said  defectively  tied  knot  in  the  end,  or  in 
other  words,  in  not  seeing  that  the  knot  was  suitably  and  properly 
tied. 

It  is  clear  that  the  defendant  Abner  is  liable,  for  it  is  fonnd 
that  the  damage  to  the  plaintiff  resulted  from  his  ne^^Igence  in 
using  a  defective  rope  in  tying  the  horse. 

Abner  was  not  at  the  time  in  the  employment  of  his  master, 
nor  acting  upon  his  business.  He  took  the  horse,  as  we  have 
Ken,  without  the  permission  or  knowledge  of  Jonathan  Powers, 
and  no  license  to  take  him  could  be  inferred  from  th«  fact  tiiat 
he  had  used  him  upon  his  own  business  upon  previous  oooailoni^ 
without  leave.  Aimer  was  not  entrusted  by  his  mastsr  with  the 
horse  and  carriage ;  and  so  his  master  was  not  brought  witliin  the 
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rnle  of  liabilitr  tliat  has  been  held  to  appl^  in  the  caseB  to 
which  we  have  been  referred  by  the  coonsel  for  the  plaintiff.  If 
Jonathan  Powers  should  be  held  liable,  upon  the  facts  found,  it 
would  in  legal  effect,  be  holding  him  responsible  for  the  damage 
resulting  from  the  use  of  a  defective  article  owned  by  him,  when 
the  ose  was  without  hia  permission  and  knowledge. 

The  judgment  is  affirmed. 


CAVANAGH  ▼.  DINSMOEB. 
19  N.  Y.  Sup.  465.    1878. 

Appeal  from  a  judgment  entered  upon  a  dismissal  of  the  com- 
plaist  at  the  New  York  Circuit. 

Days,  P.  J.  The  plaintiff's  intestate,  while  attempting  to  eroaa 
Chatham  Street  was  ran  over  and  killed  by  a  team  and  truck  of  the 
Adama  Express  Company,  then  in  charge  of  one  of  their  drivers. 
The  evidence  was  sufficient  to  show  that  the  injury  and  death  were 
occasioned  by  the  negjigence  of  the  driver.  Upon  examination 
of  the  driver,  who  was  called  as  a  witness  for  the  plaintiff,  it 
appeared  that  on  the  evening  when  the  injury  and  death 
occurred,  he  had  delivered  at  the  branch  office  of  the  Company, 
at  No.  638  Broadw^,  between  Houston  and  Bleecker  Streets,  a 
load  of  merchandise,  and  had  then  been  instmctad  to  proceed 
with  the  horses  sad  tmck  to  the  stables,  of  the  Company  on 
Church  Street,  and  there  put  up  the  truck  and  horses ;  that  on 
arriving  at  the  comer  of  Broadway  and  Canal  Street  he  was 
met  by  another  driver  of  the  defendant,  with  whom  he  had  mada 
an  arrangement  to  that  effect  during  the  day,  and  thence  drove 
eastwardly  to  Henry  Street,  distant  about  one  mile  from  the 
comer  of  Canal  Street  and  Broadway  aa  a  personal  favor  to  his 
f ellow-serraut,  and  took  away  from  there  a  trunk  and  valise 
belonging  to  his  fellownBcrvant  to  carry  to  Fulton  Street.  That 
while  driving  through  Chatham  Street  toward  Broadway,  the 
injury  to  the  deceased  was  occasioned.  It  was  proved,  also,  that 
neither  of  the  drivers  had  asked  permission  of  any  of  their 
superior  officers  to  make  use  of  the  truck  and  horses  for  the  pur- 
pose of  removing  such  trunk  and  valise. 

Upon  proving  this  state  of  facts  the  plaintiff  rested,  and  the 
defendant  moved  that  the  complaint  be  dismissed  on  the  ground 
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that  at  the  tiine  of  the  mjmr  the  defendant's  driver  was  not 
engaged  in  (he  service  of  the  company,  but  was  doing  a  favor  to 
a  fellow  servant.  The  plaintiff  afiked  the  court  to  submit  several 
questions  to  the  jury,  which  request  was  refused.  The  plaintiff 
excepted  severally  to  the  refusals.  The  coort  dismissed  the  com- 
plaint. There  was  no  disputed  question  of  fact  in  this  case.  The 
several  requests  of  the  plaintiff  were  based  upon  the  idea  that  the 
jury,  from  the  undisputed  facts  of  the  case  above  stated  would  be 
at  liberty  to  reach  legal  conclusions  different  from  those  which 
rightly  attach  to  the  facts,  or  to  imply  there&om  other  facts 
touching  which  no  proof  was  given. 

We  think  the  court  was  right  in  declining  to  allow  the  case  to 
go  to  the  jury  upon  any  of  the  questions  sn^iested  by  the 
learned  connsel  for  &b  plaintiff. 

The  departure  of  the  driver  from  the  ordinary  route  to  the 
stables  for  the  purpose  of  doing  a  favor  to  his  co-servant,  as 
stated  in  the  evidence,  was  clearly  an  unauthorized  deviation, 
and  not  within  the  scope  of  his  duty.  He  cannot  be  said,  within 
the  authorities,  to  have  been  acting  in  the  service  of  the  defend- 
ant, while  engaged  in  going  for  the  trunk  and  valise  of  his 
co-servant,  and  in  taking  them  to  their  destination.  The  act  was 
not  only  without  the  authority,  bdt  without  the  knowledge  or 
consent  of  the  defendant,  or  of  any  superior  officer  of  the  driver. 
It  is  well  settled  that  the  master  is  not  liable  for  injuries  soa- 
tained  by  the  negligence  of  his  servant  while  engaged  in  an 
unauthorized  act  beycmd  the  scope  and  duty  of  his  employm^it, 
for  bis  own  or  anotlter's  purposes,  although  the  servant  is  iudng 
the  implements  or  property  of  the  master  in  such  unauthorised 
act. 

It  is  not  necessary  to  do  more  than  to  cite  some  of  the  ele- 
mentary books  and  leading  anthorities  on  this  subject  (Hi^ins 
V.  Watervliet  Turnpike  Co.,  46  N.  T.  23;  Isaacs  v.  Third  Ave.  H. 
B.,  47  id.  122;  Rounds  v.  Del  Lac.  and  W.  R.  R.,  64  id.  129; 
Sheridan  v.  Charliek,  4  Daly,  338 ;  Wri^t  T.  Wilco^  19  Wend. 
343;  Frazer  v.  Freeman,  43  N.  Y.  566;  Sherman  &  B«d.  On 
N^ligenee,  69  g  63 ;  1  Parsons  on  Contracts,  87 ;  Story  v.  Ashton, 
L.  R.  4  Q.  E.  476;  Cosgrove  v.  Ogden,  49  N.  T.  257.). 

The  judgment  should  be  affirmed. 

Beadt  and  DusnEia,  J  J.,  concurred. 

Judgment  affirmed 
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STONE  V.  HILLS. 
45  Conn.  44.    1877. 

Treflpass  on  the  case,  for  &n  injur?  by  reason  of  the  nogligence 
of  the  defendanta'  servant;  brought  before  a  justice  of  the  peace, 
and  appealed  hy  the  def^dants  to  the  Court  of  Common  Pleas 
of  Hartford  County,  and  there  tried  to  the  court  on  the  general 
iwue,  before  McHanus,  J.  The  court  made  the  following  finding 
of  facts: 

On  the  first  day  of  March,  1876,  the  defendants  were  operators 
of  a  paper-mill  in  the  town  of  Qlastonbury,  and  had  in  their 
employment  one  Smith,  as  a  driver  of  their  team.  On  that  day 
they  directed  him  to  carry  a  load  of  paper  from  the  mill  and 
deliver  it  to  one  Taylor  at  a  point  in  the  same  town  four  and  a 
half  miles  distant,  and  to  return  from  thence  by  way  of  Nipsic 
with  a  load  of  wood.  On  reaching  Taylor's  the  latter  requested 
Smith  to  deliver  the  paper  at  the  warehouse  of  Tracy  &  Co.  in  the 
city  of  Hartford,  four  and  a  half  miles  distant  from  Taylor's, 
and  to  go  from  thence  to  a  railway  freight  station  in  the  ci^  and 
get  some  freight  belonging  to  Taylor  and  transport  the  same  to 
his  place.  Smith  acceded  to  Taylor's  request,  and  while  in  the 
rutroad  station  paying  Taylor 's  freight  bill,  the  horses,  which  be 
had  negligently  left  unhitched  and  unattended,  being  frightened 
by  a  passing  train,  ran  up  the  street,  and  against  the  plaintiff's 
wagon^  and  injured  it  to  the  extent  of  $18.^,  besides  making  it 
necessary  for  him  to  espeod  $6  in  addition  for  the  use  of  another 
wagon. 

The  court,  upon  these  facts,  rendered  jui^ment  to  the  Qlaintiff 
and  the  def^idants  brou^t  the  case  before  this  court  by  a  motion 
in  error. 

PiiaacB,  J.  The  rule  is  that  for  all  acts  d(me  by  a  servant  in 
obedience  to  the  express  orders  or  directions  of  Ihe  master,  or 
in  the  execution  of  the  master's  business,  within  the  scope  of  his 
employment,  and  for  acts  in  any  sense  warranted  by  the  express 
or  implied  authority  ctmferred  on  him,  considering  the  nature  of 
the  services  required,  the  instructions  given,  and  the  circum- 
stances under  which  the  act  was  done,  the  master  is  responsible; 
for  acts  which  are  not  within  these  conditions,  the  servant  alone 
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is  responsible.    We  cite  a  few  from  the  many  cases  in  which  this 
mle  has  been  judicially  iUnstrated  and  applied. 

In  the  case  before  as,  tjie  servant  left  the  employer's  pranues 
nnder  precise  instmctions  as  to  the  place  to  which  their  team  was 
to  be  driven,  and  as  to  the  merchandise  to  be  transported;  and 
under  instructions,  eqaally  precise,  as  to  the  route  to  be  taken  in 
returning,  and  as  to  what  he  should  bring  home.  These,  there- 
fore, covered  the  entire  period  of  his  contemplated  absence ;  noth- 
ing was  left  to  his  option  or  discretion;  nothing  to  change;  and 
in  fact  the  deviation  was  not  occasioned  or  even  suggested  by  ai^ 
unforeseen  event  in  connection  with  the  employer's  business;  the 
record  shows  no  obligations,  egress  or  implied  upon  them  to 
deliver  the  paper  than  in  North  Glastonbury,  nor  that  the  jour- 
ney thence  to  Hartford  even  if  succesBfully  accomplished  would 
have  been  to  their  advantage  or  profit ;  it  was  not  connected  with, 
did  not  grow  out  of,  did  not  contribute  to,  the  suooessfnl  eompls- 
tion  of  their  business.  When  therefore,  the  servant  aaeefiad 
instructions  from  Taylor,  and  became  a  carrier  of  TnATwtmn<)iaa 
for  him  to  and  from  a  railroad  station  in  an  adjoining  town,  be 
temporarily  threw  off  employer's  aothoritr,  abandoned  thdr 
business,  and  left  their  service.  They  are  not  responsible  tor  his 
negligence  on  this  occasion.  There  is  error  on  the  judgment 
complained  of. 

In  this  opinion  the  other  Judges  eoneurred ;  except  T-oftmil,  J., 
who  did  not  sit 


POULTON  T.  L.  ft  8.  W.  EAILWAT  00. 
3  L.  B.  Q.  B.  534.    1867. 


The  plaintiff,  having  taken  a  horse  to  an  agricultural  show, 
by  the  defendant's  railway,  was  entitled  under  arrangements 
advertised  1^  the  defendant  to  take  the  horse  back  free  of  chai^ 
on  the  production  of  the  certificate.  The  pluntiff,  according^, 
produced  the  certificate,  and  the  horse  was  put  into  a  box  without 
payment  or  booking,  and  the  plaintiff  having  taken  a  ticket  for 
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liuUBelf  proceeded  by  tlie  same  train.  At  the  end  of  the  joomey, 
the  station  master  demanded  payment  for  the  horse,  and  the 
plaintiff  refosiiig  to  pay,  was  detained  in  custody  of  two  police- 
men, under  the  orders  of  the  station  master,  ontil  it  was  ascer- 
tained by  telegraph  that  all  was  right  An  action  having  been 
bronght  against  the  defendants  for  false  imprisamDent : 

Held,  that  a  railway  company  has  power  to  apprehend  a  per^ 
son  traveling  on  the  railway  without  having  paid  his  own  fare, 
bat  have  power  only  to  detain  the  goods  for  non  payment  of  the 
carriage ;  consequently,  sa  the  defendants  themselves  would  have 
had  QO  power  to  detain  the  plaintiff  on  the  asanmption  that  he 
had  wrongfully  taken  the  horse  by  the  train  without  p^ing, 
there  could  be  no  authority  implied  from  them  to  the  station 
master  to  detain  the  plaintiff  on  this  assumption,  and  they  were, 
HierefOTe,  not  liable  for  this  act  of  the  station  master. 
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